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REPORT OF THE STANDING COMMITTEE ON PUBLIC ADMINISTRATION
ANNUAL REPORT 2005

1

INTRODUCTION

1.1

Prior to the previous, Thirty-Sixth Parliament, it was the usual practice for the
Governor, on advice from the Executive, to prorogue and reopen Parliament in August
each year.1 Reflecting this practice, parliamentary committees prepared sessional
reports to the Legislative Council on their work during that period.

1.2

In June 2003, the Government indicated that it did not intend to continue to ask the
Governor to prorogue on an annual basis2 and prorogation did not occur in August
2003 or August 2004 during the Thirty-Sixth Parliament. Reflecting this shift in
practice, in the Thirty-Seventh Parliament, parliamentary committees of the
Legislative Council will table annual reports relating to their work during the calendar
year.

2

REPORTING PERIOD

2.1

This report covers a three month period of activity by the Public Administration
Committee (Committee) between August 17 2005 and December 1 2005 in the first
year of the Thirty-Seventh Parliament.

2.2

This Report also includes activity by the former Standing Committee on Public
Administration and Finance which was the current Committee’s immediate
predecessor, operating in the Thirty-Seventh Parliament between May 4 2005 and
August 16 2005.

3

ESTABLISHMENT OF THE COMMITTEE

3.1

The Committee was established on August 17 2005, as part of a series of significant
changes to the Legislative Council committee system. The Committee is, in many
respects, an amalgamation of the functions of the former Legislative Council Standing
Committee on Public Administration (1996-2001) and the former Legislative Council
Standing Committee on Public Administration and Finance (May 24 2001-August 16
2005).

1

Hon Kim Chance MLC, Minister for Agriculture and Leader of the House, Western Australia, Legislative
Council, Parliamentary Debates (Hansard), June 25 2003, p9149. The Parliament meets and transacts
business for a period known as a “session”. A session is terminated by a prorogation of Parliament,
which is effected by proclamation of the Governor on the advice of the Executive Council. Prorogation
suspends meetings of each House and its committees.

2

Hon Kim Chance MLC, Minister for Agriculture and Leader of the House, Western Australia, Legislative
Council, Parliamentary Debates (Hansard), June 25 2003, p9150.
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3.2

The Committee's area of interest and its potential subjects for inquiry cover a broad
range of subject matters relating to the activities of the State Government. Subject to
the few notable exceptions specified in paragraph 7.4 of its terms of reference, the
Committee may initiate an inquiry into any aspect of the administration of the State
public sector.

4

TERMS OF REFERENCE

4.1

The functions of the Committee are to inquire into and report on:

4.2

(a)

the structure, efficiency, and effectiveness of the system of public
administration;

(b)

the extent to which the principles of procedural fairness are embodied in any
practice or procedure applied in decision making;

(c)

the existence, adequacy, or availability, of merit and judicial review of
administrative acts or decisions;

(d)

any Bill or other matter relating to the foregoing functions referred by the
House; and

(e)

to consult regularly with the Parliamentary Commissioner for Administrative
Investigations, the Public Sector Standards Commissioner, the Information
Commissioner, and any person holding an office of a like character.

The terms of reference contain an express prohibition against inquiring into:
(a)

the constitution, functions or operations of the Executive Council;

(b)

the Governor’s establishment;

(c)

the constitution and administration of Parliament;

(d)

the judiciary;

(e)

a decision made by a person acting judicially;

(f)

a decision made by a person to exercise, or not exercise, a power of arrest or
detention; or

(g)

the merits of a particular case or grievance that is not received as a petition.

5

COMMITTEE MEMBERSHIP

5.1

The Committee has five Members: Hons Barry House (Chairman), Ed Dermer
(Deputy Chairman), Vincent Catania, Helen Morton and Matt Benson-Lidholm
MLCs.

2
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6

STAFF AND SUPPORT SERVICES

6.1

An Advisory Officer and a Committee Clerk provide services to the Committee.

7

REPORTS

7.1

No Reports were tabled during the reporting period. However, in the Thirty-Seventh
Parliament, but before Schedule 1 of the Standing Orders was amended to establish
the current Committee, the former Standing Committee on Public Administration and
Finance conducted an inquiry into the Financial Administration Legislation
Amendment Bill 2005.3

8

TRAVEL

8.1

No whole of Committee travel was undertaken in the reporting period.

9

SEMINARS AND CONFERENCES

Attendance by the former Standing Committee on Public Administration and Finance at
conferences
9.1

Between February 6 and 8 2005 two staff members of the former Public
Administration and Finance Committee attended the 8th Biennial Conference of the
Australasian Council of Public Accounts Committees in Brisbane. The cost of
attendance at this conference was $2,896.74.

9.2

The theme of the conference was Current Challenges Facing Public Accounts
Committees. The agenda is extracted below:

3

•

Does output based management add value and how do Public Accounts
Committees get the information they need from it?

•

Effect of performance indicators on the public sector;

•

The role of the Chief Financial Officer in achieving public sector governance;

•

Information and the public service - balancing privacy, confidentiality and
accountability;

•

Trends in performance reporting;

•

Accountability issues relating to government;

The Bill was referred to the former Standing Committee on Public Administration and Finance on May
26 2005. The Committee’s report: Western Australia, Legislative Council, Standing Committee on
Public Administration and Finance, Report 12, Financial Administration Legislation Amendment Bill
2005, was tabled on June 21 2005.
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•

Improving governance and accountability including government corporations
and heads of agencies;

•

Accountability of non profit organisations: The Queensland Chart of Accounts
Project;

•

Public Private Partnerships;

•

Risk Management
accountability;

•

Public liability changes in South Australia; and

•

Report on the Establishment of the Public Sector Governance and
Accountability Research Centre.

-

the

relationship

between

planning,

risk

and

9.3

Of particular interest to the former Public Administration and Finance Committee was
Professor Kerry Jacobs’s presentation on the establishment of a Public Sector
Governance and Accountability Research Centre (PSGARC). The focus of the
PSGARC is to undertake independent research, training and support for members and
staff of public accounts and similar committees throughout Australia, the
Commonwealth and in neighbouring countries.

9.4

The PSGARC evolved out of a resolution at the 7th Australasian Council of Public
Accounts Committees conference in Melbourne in 2003 to form the International
Conference of Public Accounts Committees. At that time, it was thought that to make
this possible, an academic base to develop issues about best practice and provide
training material was needed.

9.5

The PSGARC was the outcome, involving research and teaching practice, contributing
to accountability, openness and transparency of government; that is, to create a
reservoir or repository of knowledge and expertise.4
The former Public
Administration and Finance Committee contributed to a survey of all Australian
public accounts type committees to determine the range of each jurisdiction’s
committee’s legislative bases and practices.

Attendance by the current Committee at conferences
9.6

Hon Helen Morton MLC, as the Committee Chairman’s delegate, attended the Annual
Conference of the Australasian Study of Parliament Group held in Sydney between
October 6 and 8 2005. The theme was: “Parliament and Accountability in the 21st

4

Professor Kerry Jacobs, Director, Public Sector Governance and Accountability Research Centre, La
Trobe University, presentation to the 8th biennial conference of the Australasian Council of Public
Accounts Committees, Brisbane, February 8 2005, p10.

4
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Century: The Role of Parliamentary Oversight Committees”. The agenda is extracted
below:
(1) ‘General overview of Parliament and accountability in the 21st century and
parliamentary oversight of agencies role and the development of oversight
committees’. Specifically:
•

NSW parliamentary committees and integrity oversight: comparing public
sector agency news media and non government agencies perspectives;

•

Governing the Government: The paradoxical place of the Public Accounts
Committees; and

•

Parliamentary Oversight of Parliamentary Committees: a Post Uhrig
perspective.5

(2) Parliamentary Oversight from the Parliament’s perspective - presentations by
Chairs of the:
•

NSW Parliamentary Committee on the Independent Commission Against
Corruption;

•

West Australian Joint Standing Committee on the Corruption and Crime
Commission; and

•

Queensland Parliamentary Crime and Misconduct Commission.

(3) Parliamentary oversight from other perspectives:
•

Intelligence oversight and the war on terrorism;

•

The Scrutiny of Government Agencies by Parliamentary Officers of
Parliament - the New Zealand Model; and

•

The development of the New Zealand committees’ roles in terms of
accountability and oversight.

(4) The role of Parliamentary committee witnesses in the foundation of Australia.

5

‘Uhrig’ refers to Mr John Uhrig AC who conducted a Review of the Corporate Governance of Statutory
Authorities and Office Holders in 2003. This Commonwealth review was an examination of structures for
good governance, including relationships between statutory authorities and the responsible Minister, the
Parliament and the public, including business. A key task was to develop a broad template of governance
principles that, subject to consideration by government, might be extended to all statutory authorities and
office holders. As part of the process of developing that broad template, the review was asked to consider
the governance structures of a number of specific statutory authorities and best practice corporate
governance structures in both the public and private sectors.
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9.7

The cost of attendance at this conference was $3,380.71.

10

CONSULTATION WITH INDEPENDENT STATUTORY OFFICE HOLDERS

10.1

One of the Committee’s functions is to consult regularly with the Parliamentary
Commissioner for Administrative Investigations (also known as the Ombudsman), the
Public Sector Standards Commissioner, the Information Commissioner, and any
person holding an office of a like character.

10.2

Between August 31 2005 and October 19 2005, the Committee held private briefings
with the following independent statutory office-holders:
•

Parliamentary Commissioner for Administrative Investigations;

•

Auditor General;

•

Public Sector Standards Commissioner;

•

Information Commissioner; and

•

Inspector of Custodial Services.

10.3

The Committee found these private briefings beneficial, particularly for obtaining a
greater understanding of the role and current activities of these statutory office-holders
as well as identifying potential future lines of inquiry. Feedback from many of the
statutory office-holders indicated that they also found the briefings to be valuable in
establishing a dialogue, through a parliamentary committee, between their respective
offices and the Parliament. The statutory office-holders expressed a desire for further
opportunities to discuss matters in their reports with parliamentary committees.

10.4

The Committee’s terms of reference mandate ‘regular’ consultation with the statutory
office-holders, which in practice, has meant annual briefings. The Committee
considered the request of the statutory office-holders for additional opportunities to
discuss their reports to have merit and resolved to provide such opportunities in the
Thirty-Seventh Parliament.

11

INQUIRIES

Bills
11.1

6

In the Thirty-Seventh Parliament, but before Schedule 1 of the Standing Orders was
amended to establish the Committee, the former Standing Committee on Public
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Administration and Finance conducted an inquiry into the Financial Administration
Legislation Amendment Bill 2005.6
Own motion inquiries
11.2

The Committee instituted a new practice which it will trial and monitor in 2006. This
involves the Committee scrutinising each of the reports tabled by the statutory office
holders and, if a subject matter comes under the Committee’s terms of reference, it
may choose to conduct an inquiry. Such an inquiry may take the form of public
hearings with, respectively, the relevant statutory office holder and the relevant
department or agency. Following such hearings the Committee may choose to inquire
further. The Committee anticipates that this process will enhance focus on discrete
matters of public administration.

11.3

In this reporting period, the Committee commenced an inquiry into the Auditor
General’s follow up performance examination of: “Life Matters: Management of
Deliberate Self Harm in Young People”.7 The Auditor General’s initial performance
examination was in 2001, comparing the care given in hospital emergency
departments and community health services against medical guidelines.8 The follow
up performance examination in October 2005 found that the Department of Health had
made limited progress in addressing the 2001 recommendations. The Committee
anticipates finalising this inquiry in early 2006.

12

PRELIMINARY INVESTIGATIONS NOT PROGRESSING TO FULL INQUIRY STATUS

City of Belmont - Local Government Public Question Time
12.1

Between August 17 2005 and November 11 2005, the Committee did not undertake
any formal inquiries. However, it conducted a preliminary inquiry into a matter
referred by the Joint Standing Committee on Delegated Legislation.

12.2

In the context of amendments9 to the City of Belmont’s Standing Orders Local Law
1998, Mr Peter Stewart, on behalf of The Springs Private Landowners Group,10

6

The Bill was referred to the former Standing Committee on Public Administration and Finance on May
26 2005 and a report titled: Western Australia, Legislative Council, Standing Committee on Public
Administration and Finance, Report 12, Financial Administration Legislation Amendment Bill 2005 was
tabled on June 21 2005.

7

The follow up performance examination was included in the Office of the Auditor General, Report:
Second Public Sector Performance Report, Report 8, October 2005, pp40-46.

8

Office of the Auditor General, Performance Examination, Life Matters: Management of Deliberate Self
Harm in Young People, Report No.11, November 2001.

9

In October and November 2004 the Joint Standing Committee on Delegated Legislation scrutinised the
City of Belmont’s amendments to its Standing Orders Local Law 1998, which had been gazetted on July
13 2004. The principal local law was gazetted on December 8 1998 and first amended on September 18
2001.

10

Mr Stewart also claimed to be acting for the Belmont Residents and Ratepayers Action Group Inc. The
Committee did not investigate that claim.

G:\DATA\PC\PCrp\pc.arp.051129.rpf.001.xx.a.doc

7

Public Administration Committee

alleged, amongst other things,11 that the City of Belmont was not allowing an
opportunity for members of the public to ask questions at Agenda Briefing Forums
(Forums).12 In Mr Stewart’s view, these Forums were de-facto council meetings and
therefore subject to the same statutory requirement for public question time as
ordinary council meetings under section 5.24 of the Local Government Act 1995.13
12.3

The Committee resolved to inform the Parliament of this matter in an annual report
format rather than as a separate report because the matter did not progress to the status
of a full inquiry. However, the Committee considered Mr Stewart’s allegation
warranted responses from the City of Belmont, the Department of Local Government
and Regional Development, as well as the Western Australian Local Government
Association. The received correspondence is attached as the Appendix. This is
summarised as follows.

Response from the City of Belmont
12.4

A Forum was described by the City of Belmont as an assembly of council open to the
public, based on Department of Local Government and Regional Development
guidelines with no public question time permitted.14 The City of Belmont advised that
the Forum concept was introduced in November 2004 because the previous standing
committee system was not working effectively.15 According to the City of Belmont,
there was an overwhelming volume of questions by a ‘small but determined’ minority
of the public at council meetings16 impeding the progress of agenda items at ordinary
council meetings.

11

In December 2004, the Joint Standing Committee on Delegated Legislation had discovered that the
amendments made in September 18 2001 to the local law constituted a sub-delegation of legislative
power in relation to public question time. Those 2001 amendments to clause 3.5 referred to how public
question time “is to be conducted in accordance with the criteria set out in the City of Belmont’s ‘Rules
for Question Time’, as amended from time to time” but this constituted an unauthorised sub-delegation of
legislative power. Ultimately the City of Belmont provided an undertaking to the Joint Standing
Committee on Delegated Legislation to amend clause 3.5 to state: “public question time is to be
conducted in accordance with the rules established under section 5.24 of the [Local Government] Act.”
The July 13 2004 amendment to clause 3.5 merely deleted the phrase “City of Belmont’s Rules for
Question time” and inserted “rules for the conduct of question time”.

12

Letter from Mr Peter Stewart, The Springs Private Landowners Group to the Joint Standing Committee
on Delegated Legislation, December 21 2004, p2.

13

Section 5.24 of the Local Government Act 1995 states: “(1) Time is to be allocated for questions to be
raised by members of the public and responded to at (a) every ordinary meeting of a council; and (b) such
other meetings of councils or committees as may be prescribed. (2) Procedures and the minimum time to
be allocated for the asking of and responding to questions raised by members of the public at council or
committee meetings are to be in accordance with regulations.” Regulation 6 of the Local Government
(Administration) Regulations 1996 provides that the minimum time is 15 minutes.

14

Letter from the City of Belmont, July 13 2005, p1.

15

For example, according to the City of Belmont, many questions were being asked by councillors at the
standing committee meetings which necessitated additional research. Decisions were being delayed
pending that additional information.

16

Letter from the City of Belmont, July 13 2005, p3.

8
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12.5

The City of Belmont advised that at Forums, councillors ask questions and council
staff or consultants make detailed presentations. The general public can then make
submissions or deputations but no debate or “vigorous free flowing discussion”17 is
permitted as this “rightly belongs to the formal council meeting” where a 30 minute
public question time is provided.18 Notes are taken at Forums but no formal minutes
are recorded.

12.6

The City of Belmont further advised that the only agenda item at a Forum is the
forthcoming council meeting agenda and no decisions are made, except on procedural
matters.19 The genesis for Forums had come from the City’s own research in August
2003 when 20 local governments responded to a survey about how public question
time was operating at council meetings. It was discovered that eight of 20 respondent
local governments did not utilise their standing committees but instead, used Forums.

Response from the Department of Local Government and Regional Development
12.7

The Department of Local Government and Regional Development advised the
Committee that many councillors are part time, with little time to research and fully
understand the many and varied complex matters that come before them for a decision
at a council meeting.20 The Department explained that it had provided guideline
documents21 and confirmed (through a senior officer attending a Forum) that
procedures for conducting Forums at the City of Belmont are being applied.22 The
Department is satisfied that no substantive motions are being moved and voted upon
in a Forum and that Forums are not council meetings.23 The Department confirmed
that the City applies its Standing Orders Local Law 1998 to ensure the Forum is
controlled with no public question time permitted.

Response from the Western Australian Local Government Association
12.8

The Western Australian Local Government Association’s response provided anecdotal
evidence that some local governments permit public question time at Forums whilst
others consider this to be inappropriate.24

17

Letter from the City of Belmont, July 13 2005, p1.

18

The Local Government (Administration) Regulations 1996 prescribe 15 minutes, thus the City of Belmont
is in fact, providing a longer than required public question time.

19

Section 5.23 of the Local Government Act provides that generally, meetings are open but may be closed if
the meeting deals with matters such as affecting an employee or the personal affairs of any person.

20

Letter from the Department of Local Government and Regional Development, July 28 2005, p1.

21

Titled: Managing Public Question Time and Council Forums.

22

Letter from Hon John Bowler MLA, Minister for Local Government, July 26 2005, p2.

23

Letter from Hon John Bowler MLA, Minister for Local Government, July 26 2005, p2.

24

Letter from the Western Australian Local Government Association, July 22 2005, p2.
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Committee Conclusion
12.9

From the above information, the Committee was unable to conclude that the City of
Belmont was breaching section 5.24 of the Local Government Act 1995.

12.10

The Committee has not been convinced that Forums are effectively council meetings
under the Local Government Act 1995 to which public question time would ordinarily
attach. However, this impression that they are council meetings is understandable
given the application of parts of the City of Belmont’s Standing Orders Local Law
1998 to the Forums. This inadvertently gives a Forum the appearance of being a
council meeting.

12.11

The Committee was satisfied that Forums serve an educative function for councillors
and staff so that they may fulfil and enhance their statutory responsibilities. Whether
public question time should be mandatory at Forums is a different issue. In the
Committee’s view, public question time could readily become mandatory if a Forum
was prescribed as a ‘meeting’ in regulations under section 5.24(1)(b) of the Local
Government Act 1995.

12.12

As a final matter, the Committee maintains a watching brief on the undertaking of the
City of Belmont in December 2004 to the Joint Standing Committee on Delegated
Legislation to amend clause 3.5 of its local law from:
“question time is to be conducted in accordance with the criteria set
out in the rules for the conduct of Question Time, as amended from
time to time”
to:
“public question time is to be conducted in accordance with the rules
established under section 5.24 of the Act.”

12.13

This amendment is necessary because in its current form, clause 3.5 constitutes an
unauthorised sub-delegation of legislative power to employees of the City of
Belmont’s local government.25

25

In its current form, clause 3.5 of the local law incorporated the rules into the Standing Orders but the
actual text of those rules did not appear in the instrument, being only incorporated by description. In the
absence of legislative authority to the contrary, there is a common law rule against sub-delegation of
legislative power: Hawke’s Bay Raw Milk Producers Co-op Co Ltd v New Zealand Milk Board [1961]
NZLR 218; Turner v Owen (1990) 96 ALR 119. This rule is based on the principle that a body that has
been delegated the power to make legislation cannot itself delegate this power. Local governments have
been delegated power to make local laws by the Parliament enacting section 3.5(1) of the Local
Government Act 1995. The City of Belmont is not permitted to delegate this power to make local laws to
another body, such as its own executive administration unless expressly authorized by the Local
Government Act 1995.

10
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13

PLANS FOR 2006

13.1

The Committee has a number of potential lines of inquiry that it is considering for
2006 arising out of private briefings with statutory office holders. The Committee is
considering revisiting inquiries commenced by the former Public Administration and
Finance Committee but which were not reported before prorogation.

13.2

The Committee will also monitor the effectiveness of its further consideration of
reports of various statutory office holders as described in paragraph 11.2.

_____________________
Hon Barry House MLC
Chairman
December 1 2005
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APPENDIX
RECEIVED CORRESPONDENCE

[Please note that for the purposes of this Report, the attachments to all correspondence are not
included but may be inspected at the Legislative Council Committee Office, 1110 Hay Street,
West Perth.]

FIRST REPORT

PUBLIC
Chair - Joint Standing Committee on Delegated Legislation
Cio Ms Kerry-Jayne Braat Committee Clerk
Joint Standing Committee on Delegated Legislation
Parliament House
PERTH WA 6000

Discharge of Order 439 - Disallowance Motion - City of Belmont Standing Orders
Dear Chairman,
Many electors in the district of the City of Behnont were disappointed when the Deputy
Chair the Hon Ray Halligan MLC moved on November 18, 2004 that order of the day No
439, clause 3.5, Public Question Time under amendments to the City of Belmont (Standing
Orders) Local Law 1998 - Disallowance, be discbarged from rhe notice paper.
This group, and the Behnollt Residents and Ratepayers Action Group Inc. believe that the
amended Standing Orders have an adverse effect on the existing rights, interests and
legitimate expectations of residents and ratepayers of the City to attend meetings of Council,
ask a question, and receive a response. We believe that the amended Standing Orders
impinges on our rights pursuant to section 5.24 of the Local Government Act 1995 (the Act)
and that the subject amendments fail to meet the criteria of valid legislation as expressed at
clause 6 of the Delegated Legislation Committee's functions and powers.
We note that, for a number of years, the Committee has cautioned local government against
making Local Laws that invol"ve sub-delegation of local law making power or the
WJauthorised incorporation into local laws, by reference to the title or description of internal
rules, policies or codes of the locaJ government. The publication of Committee Report's No
4, 8, 9 and 10; the Premiers Circular No 4 of 2002 and the Director General of the
Department of Local Govenunent's Circular No 10 of 2003 seem to have had little impact
on the City of Belmont in it's gazettal of deficient amendments to Standing Orders which
includes clauses 3.5 sub (4) and sub (5) and the words ... "rules for the conduct of Question
Time, as amended from time to time"
On a technicality, the amendment may well be void; the term appears to have no meaning
being either ambiguous or nonsensical. The practical application of the Local Law by the
City indicates othern;ise, the local law is used to sub-delegate via "Henry VllI" rules.
In the first instance, the City portrays the amendment as having the imprimatur of the
Committee. At Item 11.3.6(1) of the Agenda for it's meeting on December 21, 2004,
Attachment CE 17 states at page 21:

I Item 11.3.6 meeting December 21, 2004 " ... Local Govt. Inquiries ..." CE AU: 17
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2

5.3 Update Standing Orders
Council take urgent action to adopt contemporary standing orders.
City of Belmont Response
The City of Belmont has updated its Standing Orders Local Law only a couple of
months ago, with the amendments recently endorsed by the Parliamentary Standing
Committee on Delegated Legislation. The City of Belmont complies with this
recommendation.

Such a statement by an agency with the power to make legislation is an indication of either
gross ignorance of the process, or a Machiavellian bent toward "legitimising" such subdelegation.
Clause 3.5 sub-clause (4), Public Question Time under the amended City of Belmont
(Standing Orders) Local Law 1998 reads:
Question time is to be conducted in accordance with the criteria set out in the rules for the
conduct of Question Time, as amended from time to time.
We understand that the committee is concerned about the unauthorised provision of a power
to amend the local law by simple majority resolution of the council rather than through the
process that is provided for in section 3.12 of the Local Government Act. We also note the
committee's concerns in regard to inconsistency with other written laws which may render
local laws void pursuant to section 43(1) of the Interpretations Act or section 3.7 of the
Local Government Act.
The City of Belmont deems it appropriate to effectively alter Clause 3.5 by executive
direction. One day after the Deputy Chair moved to have the protective notice of motion for
disallowance removed from the notice paper, the CEO published new rules for the conduct
of public question time at Agenda Briefing meetings of the Council. The new rules do not
allow the opportunity for members of the public attending such meetings to ask questions.
The new rules have not been adopted, they are simply imposed by executive discretion and
are headed "Rules for Public Submission Time and Deputations", see Item 5(2) Agenda
meeting November 23,2004. Please note that Standing Orders clause 3.5 Public Question
Time, sub-clause (5) under the amended City of Belmont (Standing Orders) Local Law 1998
reads:
Public Question Time may include a Public Statements to Council Time. Public Statements
to Council Time is to be conducted in accordance with the Criteria set out in the rules for
the conduct of Public Statement Time, as amended from time to time.

2
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In the City of Belmont Local Law, Public Statements are a sub-set of Public Question Time
and statements are allowed according to the "rules" at Agenda meetings, the primary
purpose of the clause, being the ability of members of the public to ask a question and
receive a response pursuant to the provisions of section 5.24 of the Act, is not allowed.
The new rules combine rules for statements and deputations, the new rules appear to reflect
the terms of the amended Standing Orders at clause 3.12 Deputations; we suggest that this
may be the case because the Standing Orders allow no sub-delegation at clause 3.12, clause
3.12 is not subject to the offending clause 3.5's .... "in accordance with the criteria set out
in the rules jar the conduct of Public Statement Time, as amended from time to time n.
Another practical example of how the Standing Orders at the City of Belmont are used,
abused and tampered with, is seen at Clause 3.2 Order of Business. The Standing Orders set
out the business of a meeting from (a) to (p) inclusive, sub-cause (3) reinforces the primacy
of the Act and regulations in relation to public question time and the order in which this
business be conducted, not deducted. Council may decide to change the order of business,
however the nominated items of business remain, only the order may be changed
Clause 3.4 of the Standing Orders allows for a change to the order of business proposed by
the presiding member, any member may move that such a proposed change to the order of
business not take place. The Standing Orders do not provide a power to remove an item of
business, for example public question time, or remove the right of members of the public to
ask a question and receive a response at public question time.
Within two weeks of the Deputy Chair moving to have the protective notice of motion for
disallowance of the Standing Orders removed from the notice paper, the City of Belmont
resolved to remove items of business from the amended Standing Orders and add a new item
of business, neither being allowed for in the delegated legislation.
By resolution at page
decided to:
1.

8(3)

of minutes of a meeting held on November 30, 2004 the Council

Remove Clause 3.2 (1) (i) Petitions and Memorials
Remove Clause 3.2 (1) (n) Reports of Delegates
Add a new item: Reports of Divisions

from their Council meetings and
2.

Substitute Clause 3.2 (1) (e) Public Question Time questions, for submissions only
Remove 5 items of business from Clause 3.2 of the Standing Orders

from their Agenda meetings.

3

Page 8, Minutes of meeting November 30, 2004, Standing Orders, order of business
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The City of Belmont Agenda meetings are formal meetings of Council, :run under Standing
Orders in which councillors discuss, debate and make decisions(4). There is a concerted
attempt to avoid the scrutiny of the public; the Department of Local Government, the
Minister and it seems the parliamentary committee. Our concerns, and the concerns of other
ratepayer groups regarding public question time and the ability of members of the public to
exercise their right under the Act have been put directly to officers of the City, the Council,
the Department and the Minister since October 2004.
Our concerns have not been addressed, provisions of the Act are not being followed and the
prime objects of the legislation for open, transparent and accountable local government with
public participation are not being achieved. The City say their Agenda meetings are not
meetings of Council, yet business continues to be discussed, debated and Council decisions
continued to be made at these meetings.

I

We respectfully ask that the committee urgently review local laws, with a specific emphasis
on public question time and the Agenda style of meetings with the City of Belmont as a case
study. We estimate that up to 25% of local governments, representing some 50% of all
residents and ratepayers in this state, have now adopted the Agenda style of Council
meeting, many of which avoid scrutiny and lack the prerequisite public participation.
Should such a review fall outside the committee's jurisdiction, and you think it warranted,
could you please refer the request to an appropriate committee of the thirty-seventh
parliament in 2005. Confirmation of your receipt of this correspondence would be much
appreciated.

for: The Springs Private Landowners Group
C/o 26 Church Rd, Maddington WA 6109
Fax 94934777
Phone 9459 1122

Attachments:

1. Item 11.3.6 meeting December 21,2004 " ... Local Govt. Inquiries ... " CE Att: 17,39 pp.
2. Item 5, Agenda meeting minutes November 23,2004 - "Rules for Public Submission Time and
Deputations", 2 pp
3. Page 8, Minutes of meeting November 30, 2004, Standing Orders, - Order of Business, 1 pp.
4. Item 6.1, page 12, Agenda meeting minutes of meeting December 14,2004, 1 pp.
4
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Enquiries

Mr Peter Varris

13 July 2005

PUBLIC

Hon Barry House MLC
Chairman
Standing Committee on Public Administration and Finance
Parliament House
PERTH WA 6000

Dear Chairman
Inquiry into Local Government Public Question Time

I refer to your correspondence dated 29 June 2005 asking a number of questions relating to
Council's Agenda Briefing Forums and I am pleased to submit our responses accordingly.
By way of background, in November 2004 the City implemented a new method of managing its
decision making processes, and this was undertaken in close consultation with the Department
of Local Government and Regional Development (DLGRD), underpinned by the Departmental
publication, 'Council Forums - Local Government Operational Guidelines Number 5 - January
2004'. I enclose (Attachment 1) a copy of the report, Committee recommendation and Council
resolution pertaining to the adoption of the new method. In essence, the City was concerned
that the previous method based on a Committee structure was not working effectively and that
the new 'three week cycle' method delivered both efficiencies and a more responsive outcome
for stakeholders. You will also find enclosed (Attachment 2) a diagram which depicts the
meeting process adopted by Council, founded on the three week rotation cycle.
What is an Agenda Briefing Forum?

An Agenda Briefing Forum (ABF) is an assembly of Council (open to the public) based on
Guideline 3.2, 7.1 and 7.3 of the Departmental Guidelines - 'Agenda Forums'. The sole ABF
programme (agenda) item is the entire Ordinary Council Meeting agenda to be debated and
decided upon the following week. The forum is held to enable Council Officers or consultants
to make detailed presentations to Council on Council agenda items, for members of the public
to make submissions or deputations on specific Council agenda items, and for elected
members to ask questions, seek clarification or request further information on Council agenda
items. No decisions are made at these forums with the exception of procedural motions in
respect to the conduct of the forum. No debate or vigorous free-flowing discussion is
permitted, as this rightly belongs at the formal Council meeting. The forum is open to the
public with the exception of matters to which Section 5.23(2) of the Local Government Act
1995 applies. These exceptions are noted in the programme by way of the following note: -

City of Belmont 215 Wright Street (lMS 379), Cloverdale, Western Australia 6105
Telephone: (08) 9477 7222 TTY (Hearing Impaired) (08) 9479 5145
Facsimile: (08) 9478 1473

Email: belmont@belmont.wa.gov.au WebSite: www.belmont.wa.gov.au

All Communications to be addressed to:The Chief Executive Officer, LM8 379, Cloverdale, Western Australia 6985
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NOTE:
Section 5.23(2) of the Local Government Act 1995, details a number of matters upon which
Council may discuss and make decisions without members of the public being present. These matters
include: - matters affecting employees; personal affairs of any person; contractual matters; legal advice;
commercial-in-confidence matters, security matters, among others.
Matters identified in the Ordinary Council Meeting Agenda as 'Confidential' may be reviewed at this
point, behind closed doors.
Deputations relating to such matters may be reviewed at this point.

Notes are taken at the ABF with the object of capturing elected member requests for additional
information, a summary of submissions and deputations, any 'value adding' information
supplementary to the Officer Report, and generally any information that may have an impact
on the decision making process. These are not formal minutes. The notes, the ABF
Information Matrix, are included as an attachment to the formal Council agenda and the
information is received and noted by Council at the meeting. The most recent notes are
included as Attachment 3.
Why were Agenda Briefing Forums introduced?

As noted in the background to this letter, there was concern regarding the efficiency and
effectiveness of the City's Committee system, with an average of 8 of the 11 elected members
attending each Committee meeting, these each effectively becoming 4 separate 'briefing
forums' for the Council meeting. The new three week cycle streamlined the decision making
process, including all elected members at a single forum. Matters at previous Council
meetings would often be referred back to Committee for further investigation or information,
resulting in a delay of four weeks (or more) in making a decision on a matter. The ABF
minimises the potential delay in decision making, offering the administration a week to prepare
the additional research or information for presentation at Council's formal meeting, or failing
this, effect a maximum delay of 3 weeks until the next decision making opportunity. This is
significantly more responsive to those stakeholders and customers awaiting a decision by
Council.
What is the purpose an Agenda Briefing Forum?

The purpose of the Agenda Briefing Forum is: PURPOSE OF AGENDA BRIEFING FORUM

The purpose of this forum is to provide an opportunity for Councillors to ask questions and obtain
additional information in respect to reports and items on the attached Council Agenda. It is not a
decision making forum, nor is it open for debate on matters. Members of the public are able to make
submissions or present deputations in respect to matters on the Council agenda at this Forum, prior to
matters being formally deliberated upon at the next Ordinary Council Meeting.

This purpose is noted in every programme (agenda) as a reminder to both elected members
and members of the public.

Page: 2
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For the additional benefit of the Standing Committee, I have included the purpose of
Information / Strategy Concept Forum below: PURPOSE OF INFORMA TION / 5TRA TEGY CONCEPT FORUM

The purpose of this forum is to provide an opportunity for the Chief Executive Officer to inform
Councillors of significant and strategic matters / projects being progressed by the City; to enable
Councillors to identify matters for future consideration by Council; and to obtain guidance in respect to
the early development of matters for future consideration by Council. It is a 'concept forum ' as defined
by the 'Local Government Operational Guidelines Number 5 - Council Forums'. It is not a decision
making forum, nor is it open for debate on matters. To enable a free flow of communication, the
Standing Orders will not generally be applied; however the City of Belmont Code of Conduct will be the
guide in respect to the conduct of the forum . Matters discussed at this forum may involve legal or
confidential matters and Section 5.93 of the Local Government Act 1995 will apply.

Are there decisions made at an Agenda Briefing Forum? If so, what is there nature?
As noted earlier, no decisions are made by Council at an Agenda Briefing Forum , with the
exception of procedural motions in respect to managing the conduct of the forum , for example
for extending public submission time ; for proceeding to review confidential matters (in
accordance with the Local Government Act) without the presence of the public; to extend the
period of time to hear a deputation; and generally to ensure the meeting proceeds in an orderly
fashion.
Is there an opportunity for public question time during an Agenda Briefing Forum?
No. Council provides a 30 minute period for public submission time at Agenda Briefing
Forums, supplemented by opportunities for the public directly affected by a matter (including
proponents and applicants) to make a deputation on the issue directly to Council (for a
maximum period of 15 minutes for each deputation). We have found that public potentially
affected by matters being deliberated by Council can more effectively put their 'case' to
Council through these means, rather than trying to do this by way of asking questions. It
needs to be noted that Public Submission Time and Deputations are not a legislated
requirement.
A 30 minute period for public question time is provided at the formal Council meeting . This is
15 minutes more that what is required by the Local Government Act. This enables any
member of the public; resident; ratepayer or otherwise; to ask questions of Council pertaining
to matters over which the local government has some influence or control. I enclose
(Attachments 4 & 5) copies of the Council rules for Public Question Time and Public
Submission Time and Deputations. It should be further noted that the Local Government
(Administration) Regulations 1996, Regulation 7 determines the procedures for public question
time, and Council's rules are fully compliant.
Council's Public Question Time Rules were developed late in 2003 in response to a period of
time where Council was subjected to an overwhelming number of questions at Council and
Committee meetings by a small number of determined members of the public. I enclose
(Attachment 6) the report, Committee recommendation and Council resolution in respect to the
adoption of the rules, which involved research across the local government industry. The
report and rules were developed with appropriate regard to Departmental Guidelines 'Managing Public Question Time - Local Government Operational Guidelines Number 3 - 8
August 2002' and were referred to the Department of Local Government and Regional
Development which supported the action proposed .

Page: 3
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In closing, the City is very familiar with these issues and over a long period of time has dealt
with a range of complaints initiated by individuals and groups through the mechanisms of
various State and regulatory bodies. The City is currently corresponding with these bodies to
see if information about these complaints can be released to the Standing Committee. The
City fully supports 'free speech' as a core prinCiple of our democracy. Freedom of speech as I
understand it, is a fundamental right, but it is not absolute, and cannot be used to justify
violence, slander, libel, subversion or obscenity. It is these factors when assessing freedom of
speech that I think have been overlooked in our legislation and why people accept lower
standards today than in the past.
I would welcome the opportunity along with the Mayor, Cr Glenys Godfrey, and our Manager Governance, Mr Peter Varris, to address the Standing Committee in respect to the abuse of
process that the City and other State bodies have been exposed to as a consequence of the
actions of some of these individuals and groups. Of course, representatives of the Standing
Committee are welcome to attend a meeting of our Agenda Briefing Forum to view the process
and gain a better understanding of how these forums operate in local government.
I hope that the above information assists the Standing Committee in its Inquiry into Local
Government Public Question Time and extend the City's willingness for Council Officers to
speak directly to the Standing Committee in respect to our decision making processes, the
partiCipation of the public in those processes and the abuse of process that can occur with
limited ability to redress that abuse.
Yours sincerely

Enc!.
1.
2.
3.
4.
5.
6.

Council Decision Making Structure Review - Report and Resolutions (October 2004).
Diagram - City of Belmont Decision Making Structure - Three Week Cycle.
Agenda Briefing Forum Information Matrix (28/06/05)
Rules for Council Meeting Public Question Time.
Rules for Public Submission Time and Deputations.
Public Question Time - Report and Resolutions (December 2003).

Page: 4
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WESTERN AUSTRALIAN
LOCAL GOVERNMENT ASSOCIATION

22 July 2005

PUBLIC

Hon Barry House MLC
Chairman
Standing Committee on Public Administration and Finance
Parliament House
PERTH 6000

Dear Mr House
Pubiic Question Time and Council Forums

Thank you for the opportunity to provide a comment on your preliminary inquiry into public question
time as required under section 5.24 of the Local Government Act 1995 (the Act).
At the outset it is important to comment that we are surprised the Committee may be considering
conducting an inquiry into what appears to essentially be an ongoing dispute between Mr Stewart and the
City of Belmont. Many of the issues raised by Mr Stewart may have already been dealt with through the
investigations carried out by the Department of Local Government and reported in the Report of the
Inquiry into the City of Belmont. We would request that you consider this report before determining any
future course of action.
In respect to Public Question Time the Association has always supported the view that the Act provides
each Local Government with the authority to determine the manner in which it conducts Public Question
Time, providing that it complies with the statutory requirements as set out in the Act or the associated
Regulations. The Department of Local Government and Regional Development (the Department) has
developed operational guidelines covering Public Question Time, which we generally support.
The following extract from the guidelines demonstrates the flexibility that can be applied to the process:
These guidelines are intended to assist in the proper management and operation of public
question time and to promote efficient and effective use of this time. However, the suggestions
and comments provided here are not intended to be the only method of managing public question
time. It isfor each local government to determine the procedures that best meet its requirements.
As Councils are conducting their Public Question Time in accordance with the Act, a fact we have not
seen to the contrary, then we believe that there would be little or no advantage in an inquiry by your
Committee.
On the other issue of Agenda Briefing Forums (Forums) similarly there has been a guideline published by
the Department, which is supported in broad terms by the Association.
Local Government House
15 Altona Street

West Perth WA 6005
PO Box 1544
West Perth WA 6872
Telephone: (08) 9321 5055
Facsimile: (08) 9322 2611
Email: info@walga.asl1.au

The V o ice o f Lo c a l Gove r n m e nt
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WESTERN AUSTRALIAN
LOCAL GOVERNMENT ASSOC IATION

In respect to the suggestion that these Forums are being used as Council meetings yet denying the
community the right to ask questions, we are not aware of this fact, nor are we aware of the comment by
Mr Stewart that 25% of local governments representing 50% of residents have adopted the Forums
concept. We suggest that Mr Stewart be asked to validate his assertion with evidence of both his
statistical claims and his claim of misuse of the process.
My comment after discussing this issue with a number of colleagues is that some allow public question
time during these forums, whereas others believe they are for the purpose of providing information for
elected members to make informed decisions during a subsequent Council meeting and it is not
appropriate to have a question period.
Whilst it is totally at the discretion of your Committee asio whether it proceeds with a detailed inquiry, I
would caution you before doing so to be sure that Mr Stewart's complaints are a reasonable projection
upon the Local Government sector and not just symptomatic of his specific and apparently adversarial
relationship with the City of Belmont.
Should you wish to discuss the matter with me please do not hesitate to contact me on 9321 5055 .

Yours sincerely

Cr W (Bill) Mitchell JP
President
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MINISTER FOR LOCAL GOVERNMENT AND REGIONAL DEVELOPMENT;
LAND INFORMATION; GOLDFIELDS.ESPERANCE; GREAT SOUTHERN
:)

Our Ref: 19-1456

I'III"IIIII·HIIIIIIIIIII·II ... III.

PUBLIC

Hon Barry House MLC
Chairman
Standing Committee on Public Administration and Finance
Parliament House
4 Harvest Terrace
WEST PERTH WA 6005

Dear~e~
Thank you for your letter of 30 June 2005 in which you sought my response to the
allegations of Mr Stewart in relation to meetings at the City of Belmont and the
availability of public question time. You also sought comment on the practice by
local governments of conducting agenda forums.
I am of the view that the treatment of Public Question Time in local government
has evolved to the stage now where it is handled competently by most Councils.
Question time is not an issue for many rural local governments as they have few
members of the public attend their meetings and questions are never asked. Most
larger local governments have developed processes and rules whereby the
members of the public seeking to ask a question are treated fairly, with respect
and the questions are answered with diligence and integrity. My Department of
Local Government and Regional Development (the Department) released a
guideline entitled 'Managing Public Question Time' in August 2002 and this has
been acknowledged by many people as a very useful background document.
Most local governments follow the processes described in the document and this
has made a significant improvement to the procedures and environment of public
question time.
You also raised the issue of Agenda Briefing Forums and specifically how these
are conducted at the City of Belmont.
As way of background, may I comment that most local government elected
members undertake their roles on a part-time basis and it is therefore difficult for
them to find the time to research and fully understand the many and varied
complex matters that come before them for a decision. It is important for the
credibility of the decision-making process that decision-makers have a full
understanding of all the relevant facts that relate to the matter requiring the
decision. Elected members must be given every opportunity to seek further
information or to ask questions, so they can be satisfied that they have sufficient
information on which to make an informed decision.

11 th Floor, Dumas House, 2 Havelock Street, West Perth, Western Australia 6005
Telephone: (08) 9213 6500 • Facsimile: (08) 9213 6501
jbowler@dpc.wa.gov.au • www.ministers.wa.gov.auibowler
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-2With this situation in mind, the Department produced and circulated to all local
governments a guideline on the conduct of Forums. A copy is attached. The
procedures outlined in the guideline that apply to 'Agenda Forums' are being
applied at the City of Belmont. A senior officer from the Department has recently
attended a City of Belmont Agenda Forum, and is satisfied that no substantive
motions are being moved and voted upon in these forums.
A number of senior Departmental officers were involved with the City of Belmont
officers in developing the current forum processes and procedures adopted by the
City. In the Department's view, the City has adopted a best practice model that
allows the opportunity for elected members to put forward their views and the
views of their constituents and enables elected members to become better
informed on the matters on which they are required to make decisions.
Section 2.10 of the Local Government Act 1995 (the Act), in prescribing the role of
Mayors, Presidents and councillors, requires that they • represent the interests of electors, ratepayers and residents of the district;
• facilitate communication between the community and the council; and
• parlicipate in the local government's decision-making process at council
and committee meetings.
Section 5.41 of the Act, in prescribing the role of the Chief Executive Officer,
requires that he or she 'ensure that advice and information is available to the
council so that informed decisions can be made'.
The Department is of the view that the Agenda Forums provide the opportunity for
both the elected members and the Chief Executive Officer to fulfil the
requirements of their roles under the Act, while freeing up the formal Council
meeting to allow full and informed debate on the matters requiring decisions.
I would like to point out that the conduct of briefings sessions by local
governments are acknowledged in both the 'Excellence in Governance for Local
Government' publication released by CPA Australia and Local Government
Managers Australia and in the 'Good Governance Guide' produced by the Good
Governance Advisory Group of Victoria.
This latter Group comprised
representatives from the Municipal Association of Victoria, Victorian Local
Government Association, the State Government Department for Victorian
Communities and local government professionals.
The 'Good Governance Guide' states the following in relation to Council briefings-

One of the unique features of local government is that all councillors, sitting
as a council, have equal carriage of the issues to be considered. For
example, when the budget is under consideration, there is no minister for
finance or treasurer to assume executive authority or to guide the budget
through the Council decision-making process. No 'whips' exist to tell
councillors how to vote. All councillors have an equal accountability for the
budget.
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Accordingly, all council/ors are required to satisfy themselves about the
integrity, validity and accuracy of the particular issues before them.
Council/ors have many complex issues about which to make decisions and
largely rely on the advice they receive from the administration.
Complex issues often require more extensive advice processes which
culminate in the Council report. A key feature of these processes is Council
briefings. These are closed-door sessions during which council/ors are
provided with detailed briefings - oral and written - and provide council/ors
with the opportunity to discuss the issues between themselves and with
senior staff. They often involve robust discussion, and the frank airing of
controversial or tentative views.
The content and form of these briefings mean that they are not held in the
public arena.
The private nature of Council briefings provides councillors with the
opportunity to be briefed and work through the issues in a way that would
not be possible in an open council meeting. Councillors do not commit to
formal decisions at these informal meetings.
Both of the above publications present briefing sessions as closed meetings. The
Department's guideline on the conduct of Agenda Briefings recommends that the
public be allowed to attend the sessions. This practice has been adopted by the
City of Belmont and other local governments in Western Australia that have
adopted this program of forums.
I note that Mr Stewart claims that the briefing sessions are meetings of Council.
They are not. The City of Belmont applies its Local Law Standing Orders to
ensure that the meeting can be controlled and that no debate and no decisions
occur.
The Department has not undertaken a survey of local governments to determine
the extent to which Forums are being conducted. I could arrange for that to be
done for your committee if you wish. The Department assesses that adoption of
this process would be more prevalent in larger local governments as they tend to
have a greater number of more complex matters coming before them. They are
also more common in local governments that have night meetings, as councillors
find two short night meetings more effective than one lengthy meeting.
I need to point out that Mr Stewart has been, for a number of years, a strong critic
of the processes and procedures of the City of Belmont. I have been advised that
since the recent Departmental Inquiry into the City of Belmont, it has adopted an
open and accountable approach to its decision-making processes. This has been
to the City's credit. It is unfortunate that Mr Stewart has seen fit to complain about
the City's current processes without fully appreciating and acknowledging the
improvements that have been introduced. The Agenda Briefings are not a formal
Council meeting and, therefore, Mr Stewart's allegations regarding the
manipulation of Standing Orders do not apply.
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-4Although no public question time is allowed at an Agenda Briefing, an opportunity
is provided to those persons who wish to make a public submission or deputation
on a matter which will affect them. I am advised that this is working very well in
terms of informing the elected members about how issues may affect members of
the public.
Public question time is provided for at the ordinary meetings of Council. Again,
the City of Belmont has an ethos of providing every opportunity for members of the
public to ask questions in these meetings.
The Department is of the view that the Forum processes and procedures adopted
by the City of Belmont meet best practice standards, are not in breach of the Act
and do not compromise the integrity of the City's decision-making.
Overall, the Council Forum process is working very well in local governments that
have chosen to use it. I do not believe public access to local government
Most local
decision-making processes has been restricted in any way.
governments that have chosen to stay with the traditional committee system have
opened their committee meetings to the public, and this is also contributing to the
transparency and accountability of local government.
I trust my comments have been useful to your committee as it conducts its
preliminary inquiry into public question time and the forum process.
Yours sincerely

~w~

MINISTER FOR LOCAL GOVERNMENT AND REGIONAL DEVELOPMENT;
LAND INFORMATION; GOLDFIELDS-ESPERANCE; GREAT SOUTHERN

att

16 JUL 2005
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