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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE
REPORT OF THE STANDING COMMITTEE ON LEGISLATION
IN RELATION TO THE

CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013

EXECUTIVE SUMMARY
1

On Tuesday 9 September 2014 the Legislative Council referred the Custodial
Legislation (Officers Discipline) Amendment Bill (the Bill) to the Standing
Committee on Legislation (the Committee) for its consideration and report by 28
October 2014.

2

An extension of time to report was subsequently granted to the Committee, to report
no later than 11 November 2014.

3

The Bill amends the Prisons Act 1981 and the Young Offenders Act 1994. The key
changes include:


the introduction of a power to remove custodial officers based on a loss of
confidence by the insertion of a new Part X into the Prisons Act 1981 and a
new Part 3 Division 3 into the Young Offenders Act 1994. This proposed
power is intended to mirror section 8 and Part IIB of the Police Act 1892;



the adoption of Part 5 of the Public Sector Management Act 1994, also in the
proposed new Part X, which deals with substandard performance and
disciplinary matters; and



the abrogation of the privilege against self-incrimination, which would
compel custodial officers to provide the Commissioner for Corrective
Services with information relevant to an investigation.

4

The Committee has received evidence from a variety of employee representative
organisations, Government agencies and other organisations. This evidence has
revealed a number of opposing views about the key changes outlined above.

5

The Committee has detailed the evidence it has received in this Report to demonstrate
the diversity of views it has considered for the benefit of the Legislative Council.

i
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RECOMMENDATIONS
6

Recommendations are grouped as they appear in the text at the page number
indicated:

Page 47
Recommendation 1: The Committee recommends that the Custodial Legislation
(Officers Discipline) Amendment Bill 2013 be amended to reflect the reference in the
Second Reading Speech that:
Importantly, the compelled information will not be used in any
other proceedings and the officer must be advised of the
implications of the abrogation, and the relevancy of the
required information.
Page 47
Recommendation 2: The Committee recommends that the Minister representing the
Minister for Corrective Services advise the Legislative Council whether information
gathered pursuant to clause 7, proposed new subsection 101(4) and clause 16
proposed new subsection 11CC(4) of the Custodial Legislation (Officers Discipline)
Amendment Bill 2013 will be available for use by other agencies and, if so, the
method by which it can be used.
Page 52
Recommendation 3: The Committee recommends that, given:
(a) the Commissioner for Corrective Services deals with disciplinary actions under
Part 5 of the Public Sector Management Act 1994 and proposed under clause 7
and clause 16 of the Custodial Legislation (Officers Discipline) Amendment Bill
2013;
(b) the requirement under section 79 of the Public Sector Management Act 1994 for
an investigation to be held; and
(c) the evidence given to the Committee by Western Australia Police about
current practice under Part IIB of the Police Act 1892 and the evidence from
the Department for Corrective Services that an investigation would be
undertaken if removal for loss of confidence is contemplated,
the Minister representing the Minister for Corrective Services assure the Legislative
Council, that, despite the word ‘may’ appearing in clause 7 proposed new subsection
101(3) and clause 16 proposed new subsection 11CC(3), an investigation will be held
when removal action is contemplated.

ii
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Page 54
Recommendation 4: The Committee recommends that the Minister representing the
Minister for Corrective Services assure the Legislative Council that once a decision
has been made to take removal action against a custodial officer, the provision of a
written notice to the custodial officer by the Commissioner for Corrective Services
shall not be discretionary.
Page 71
Recommendation 5: The Committee recommends that the Minister representing the
Minister for Corrective Services advise the Legislative Council whether the intention
of the Bill is to restrict the right of appeal against a removal decision to that provided
for in clause 7, proposed new subsection 106(6) and clause 16, proposed new
subsection 11CH(6) to the exclusion of any other causes of action.
Page 83
Recommendation 6: The Committee recommends that the Minister representing the
Minister for Corrective Services advise the Legislative Council why clause 7,
proposed new section 110A and clause 16, proposed new section 11CL does not
appear to include an opportunity for the appellant, with or without leave, to tender
new evidence in response to the Commissioner’s reformulation of reasons and
tendering new evidence, such as is the case under clause 7, proposed new sections 108
and 109 and clause 16, proposed new sections 11CJ and 11CK.
Page 92
Recommendation 7: The Committee recommends that the Minister representing the
Minister for Corrective Services reconfirm the Department’s advice that the
Industrial Relations Commission’s jurisdiction to hear an appeal against a decision
to stand down a custodial officer is not ousted by the Bill.
If this is the case, the Committee recommends that the Bill be amended to remove any
doubt as to whether an appeal is available.

iii
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Minority recommendations
Recommendations of a minority of the Committee, comprising Hon Sally Talbot MLC and
Hon Lynn MacLaren MLC, are grouped as they appear in the text at the page number
indicated:
Page 31
Minority Recommendation 1:
A minority of the Committee recommends that:
All clauses relating to the application of loss of confidence provisions be deleted from
the Bill.

Page 38
Minority Recommendation 2:
A minority of the Committee recommends that:
The Minister representing the Minister for Corrective Services provide to the
Parliament a clarifying statement confirming that removal power for loss of
confidence will not be used in cases where custodial officers are medically unfit.

Page 48
Minority Recommendation 3:
A minority of the Committee recommends that:
All clauses relating to the abrogation of the privilege against self-incrimination be
deleted from the Bill.

Page 64
Minority Recommendation 4:
A minority of the Committee recommends that:
Applications for an extension of the maintenance period should be referred to an
independent third party.
iv
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Page 67
Minority Recommendation 5:
A minority of the Committee recommends that:
Clause 7, proposed new subsection 106(5) and clause 16, proposed new subsection
11CH(5) of the Custodial Legislation (Officers Discipline) Amendment Bill 2013 be
deleted.

Page 86
Minority Recommendation 6:
A minority of the Committee recommends that:
The current arrangement whereby there is no cap on the amount of compensation
payable to a prison officer who is reinstated to their position following a successful
appeal be maintained and the Bill is amended accordingly.

v

REPORT OF THE STANDING COMMITTEE ON LEGISLATION
IN RELATION TO THE

CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013

1

REFERENCE AND PROCEDURE

Referral
1.1

On 1 April 2014 Attorney-General Hon Michael Mischin MLC representing
the Minister for Corrective Services, (Minister) introduced the Custodial
Legislation (Officers Discipline) Amendment Bill 2013 (Bill) into the
Legislative Council.

1.2

On 9 September 2014 during debate on the second reading of the Bill the
following procedural motion was moved and agreed to:
That the Custodial Legislation (Officers Discipline)
Amendment Bill 2013 be discharged and referred to the
Standing Committee on Legislation for consideration and
report not later than 28 October 2014.1

1.3

On 23 October 2014 the Committee reported to the Legislative Council,
requesting an extension of time to report until 11 November 2014. The request
for an extension of time to report was granted.

1.4

While the Committee notes the referral took place before the conclusion of the
Second Reading Debate, the Committee has proceeded on the basis that the
referral does not include inquiring into the policy of the Bill.

Inquiry procedure
1.5

The Committee called for submissions by contacting 11 key stakeholders
directly, and also by way of advertisements placed in the general news section
of the West Australian on Wednesday 17 September 2014 and Saturday 20
September 2014.

1

Hon Helen Morton MLC, Minister for Mental Health, Western Australia, Legislative Council,
Parliamentary Debates (Hansard), 9 September 2014, pp3-4.

1
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1.6

Submissions closed on Thursday 25 September 2014, with four submissions
received from employee representatives,2 three submissions received from
Government agencies,3 one submission from the Minister for Corrective
Services4 and one submission received from the Law Society of Western
Australia.5 All submissions are available on the Committee’s website.

1.7

Seven public hearings were held on 2 and 7 October 2014.

1.8

Details of stakeholders invited to make a submission, submissions received
and the hearing of witnesses, are contained in Appendix 1. Given the short
reporting deadline faced, the Committee wishes to thank all submitters and
witnesses who made themselves available. Copies of the transcripts of the
hearings are also available on the Committee’s website.

2

THE PURPOSE OF THE BILL

2.1

According to the Second Reading Speech, the Bill amends two Acts – the
Prisons Act 1981 and the Young Offenders Act 1994 (the Acts) to:
engender internal and external trust in the corrections system,
reduce difficulties and technical delays currently encountered
in removing corrupt or seriously disruptive officers and
diminish the risk of prison officers and youth custodial
officers misusing their special powers.6

2.2

The significant changes to the Acts proposed in the Bill are:


the introduction of a power to remove custodial officers based on a
loss of confidence by the insertion of a new Part X into the Prisons
Act 1981 and a new Part 3 Division 3 into the Young Offenders Act
1994, intended to mirror section 8 and Part IIB of the Police Act 1892;



the adoption of Part 5 of the Public Sector Management Act 1994
(PSMA) also in the proposed new Part X, which deals with
substandard performance and disciplinary matters; and

2

Submission No 3 from Unions WA, 25 September 2014; Submission No 4 from CPSU/CSA, 25
September 2014; Submission No 5 from the Western Australian Prison Officers’ Union, 25
September 2014; and Submission No 6 from the WA Police Union, 30 September 2014.

3

Submission No 1 from the Public Sector Commission, 24 September 2014; Submission No 8
from the Commissioner of Police, 29 September 2014; and Submission No 9 from the
Corruption and Crime Commission, 7 October 2014.

4

Submission No 7 from the Minister for Corrective Services, 25 September 2014.

5

Submission No 2 from the Law Society of Western Australia, 25 September 2014.

6

Hon Michael Mischin MLC, Attorney-General, Parliamentary Debates (Hansard), 1 April
2014, pp1789.
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the abrogation of the privilege against self-incrimination, which
would compel custodial officers to provide the Commissioner for
Corrective Services with information relevant to an investigation.7

3

SUMMARY OF THE STRUCTURE OF THE BILL

3.1

Part 1 of the Bill contains preliminary clauses.

3.2

Part 2 of the Bill amends the Prisons Act 1981 to provide:




for the application of the disciplinary processes in Part 5 of the
PSMA. This is undertaken by prescribing prison officers for the
purposes of section 76(1)(b) of the PSMA, which incorporate some of
the following features:
a)

An employee can have an increment of remuneration
withheld, their classification reduced, or have their
employment terminated if the employing authority determines
their performance to be substandard.

b)

A breach of discipline by an employee, which includes
disobeying a lawful order, can result in a range of penalties,
including a reprimand, a fine, a transfer to another public
sector body and dismissal.

c)

A special disciplinary inquiry can take place which can result
in various responses, including dismissal.

d)

An employee who is aggrieved by a disciplinary decision can
appeal to the Industrial Relations Commission (IRC)
constituted by a Public Service Appeal Board and dealt with
under Part IIA of the Industrial Relations Act 1979 with
employees able to appear in person, by an agent or with legal
representation, with all usual remedies available (such as
compensation and reinstatement).

For the application of loss of confidence provisions, the main features
of which include:
a)

7

The Chief Executive Officer (the Commissioner for
Corrective Services, (Commissioner)) may take removal
action against a prison officer if they do not have confidence
in their suitability to continue in their role.

Hon Michael Mischin MLC, Attorney-General, Parliamentary Debates (Hansard), 1 April
2014, pp1789.

3
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3.3

4

b)

The Commissioner may conduct an investigation and may
compel the officer to provide them with any information or
documentation.

c)

A prison officer may not refuse to provide the compelled
information on the grounds it might incriminate them. This
information cannot be used in evidence in any criminal
proceedings except for failing to provide the information or
providing false information.

d)

A payment may be made to the prison officer for a period of
28 days following removal.

e)

Removal actions can be withdrawn or revoked by the
Commissioner.

f)

An appeal is open to the IRC on the grounds the removal was
harsh, oppressive or unfair and must be instituted before the
maintenance period expires.

g)

The prison officer has the burden of establishing the removal
was harsh, oppressive or unfair.

h)

There are circumstances where new evidence can be
considered by the IRC (evidence other than that taken into
consideration by the Commissioner in the making of the
removal decision).

i)

Certain provisions of the Industrial Relations Act 1979 are
applied to appeals from removal decisions.

j)

The IRC can make an order that the removal is of no effect or
order compensation.

Part 3 of the Bill amends the Young Offenders Act 1994 in similar terms to
amendments proposed by Part 2. However, for the purposes of this Report, the
key difference is that clause 14 of the Bill proposes to insert a new section
11(1C) providing that regulations may prescribe youth custodial officers for
the purposes of section 76(1)(b) of the PSMA. See further paragraphs 6.8 to
6.13 below.
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4

REMOVAL FOR LOSS OF CONFIDENCE

4.1

The principal initiative introduced by the Bill is the application of the power
of the Commissioner to remove a custodial officer8 based on a loss of
confidence of the Commissioner in that officer’s suitability for the role.

4.2

The Second Reading Speech states:
The loss-of-confidence provisions in the bill mirror section 8
and part IIB of the Western Australian Police Act 1892.9

4.3

The Explanatory Memorandum states:
This division empowers the CEO to remove a prison officer
due to loss of confidence. The provisions contained in this
division are modelled on similar provisions in the Police Act
1891(sic) (Part IIB) which empower the Commissioner of
Police to remove a police officer due to loss of confidence in
the officer’s (sic) suitability to remain as a police officer
having regard to the officers’ integrity, honesty, competence,
performance or conduct.10

4.4

In Carlyon v Commissioner of Police, useful principles were enunciated by
the IRC about the nature of the power to remove a police officer based on a
loss of confidence, as follows:
Removal of an officer from the Police Force is not done as a
punitive measure. In this case there is no charge of
misconduct nor was it to be the basis upon which punishment
was determined. Removal action results from the
Commissioner of Police’s lack of confidence in a member’s
suitability to continue in the Police Force, it is effected to
protect the public, to maintain proper standards of conduct of
members and to protect the reputation of the Police Force.
Removal from the Police Force under the Commissioner of
Police’s loss of confidence is not an avenue through which to
exact retribution (Minister for Police & Another v Smith
(1993) 73 WAIG 2311 at 2327).

8

In this Report, when references are made to custodial officers, they are intended to encompass
prison and youth custodial officers.

9

Hon Michael Mischin MLC, Attorney General, Parliamentary Debates (Hansard), 1 April
2014, pp1789.

10

Custodial Legislation (Officers Discipline) Amendment Bill 2013, Explanatory Memorandum,
p14.

5
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The effectiveness of the police in protecting the community
rests heavily upon the community’s confidence in the integrity
of members of the Police Force, upon their assiduous
performance of duty and upon judicious exercise of their
powers (Public Service Board and Another v Morris and
Martin (1984-85) 156 CLR 397 at 412).11
…
In considering the case presented it is important from the
Respondent’s viewpoint for the WAIRC to appreciate that the
Commissioner of Police is entrusted with the statutory
responsibility to maintain an efficient and effective Police
Force in which the public has confidence. In performing this
duty the Commissioner of Police is given wide powers under
section 8 of the Police Act 1892 to remove officers in whom
he has lost confidence.
Importantly, it is emphasised that it is not the WAIRC’s role
to take over the management of the Police Force with respect
to the retention or removal of the Appellant as a member of
the Police Force, by substituting our opinion for that of the
Commissioner of Police. Adopting what was said by the
WAIRC to the Minister in a report under section 80ZE of the
Industrial Relations Act dated 18 December 1998 “… the
question is whether the recommendation of the Commissioner
of Police (to remove the Appellant) was one which was open
to a fairminded person charged with the statutory
responsibilities of the Commissioner of Police.”12
...
In our view this provision serves to remind the WAIRC to take
into account that the nature of the relationship between the
Commissioner of Police and members of the Police Force
extends beyond those duties and obligations which are
implied in normal employer/employee relationships. It goes
beyond the member’s duty of honesty, fidelity, obedience and
to co-operate and the Commissioner of Police’s duty to
provide training and a safe work environment. It encompasses
the commitment of a member to discharge the requirements of

11

(2004) WAIRC 11966 at paragraphs 115 to 118.

12

Ibid, at paragraphs 177 to 178.

6
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his/her commission whether on duty or off duty and to serve
as a member of a disciplinary force. While the very nature of
policing assumes that the environment in which members
discharge their duties will not always be safe it is the duty of
the Commissioner of Police to ensure that members receive
appropriate education, training, information and supervision
in order for them to make decisions appropriate to the proper
discharge of their duties and in the public interest.13
4.5

Due to the nature of this power, the Committee received evidence from a
number of witnesses with conflicting views about whether it should apply to
custodial officers in Western Australia. Central to concerns over the power
were those regarding procedural fairness and the abrogation of the privilege
against self-incrimination. These are discussed in detail below.

5

PRELIMINARY MATTERS

References to provisions in the Bill
5.1

The provisions in the Bill are almost identical in their application to prison
and youth custodial officers, with the exception of the application of Part 5 of
the PSMA. The Committee will therefore make reference to those provisions
applying to prison officers, with this one exception, in the body of the Report
but to both prison and youth custodial officers in the recommendations.

Review of Part IIB of the Police Act 1892
5.2

On the basis of the stated intention for the Bill to mirror Part IIB of the Police
Act 1892, the Committee has had regard to a review of Part IIB of the Police
Act 1892 conducted by the Government of the day in 2006. A copy of this
review is set out in Appendix 2 for the information of the Legislative Council.

Discipline of custodial officers in other jurisdictions
5.3

13

The Committee has surveyed legislation in other Australian jurisdictions
governing the discipline of custodial officers as follows.
Jurisdiction

Legislation governing custodial
officer discipline

Loss of
confidence
provisions?

New South Wales

Corrections officers are public No.
service officers and discipline is

(2004) WAIRC 11966 at paragraph 186.

7
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dealt with under sections 11, 47, 69
and 70 of the Government Sector
Employment Act 2013 as well as
Part 8 of the Government Sector
Employment Rules 2014.
Victoria

Corrections officers are public No.
service officers and discipline is
dealt with under section 63 of the
Public Administration Act 2004,
which provides for the Public
Sector Standards Commissioner to
prepare and issue Codes of Conduct
based on the public sector values.
Regulation 6 of the Corrections
Regulations 2009 requires a
custodial officer to disclose to the
Governor of the prison various
matters, such as criminal charges
and findings arising out of these
charges.

Queensland

Corrections officers are public No.
service officers and discipline is
dealt with under chapter 6 of the
Public Service Act 2008, which
provides the framework for
disciplining
public
service
employees.
It sets out the grounds on which
disciplinary findings may be made
(section 187) and lists (nonexhaustively)
examples
of
disciplinary action that may be
taken against a public service
employee (section 188) and a
former public service employee
(section 188A).

South Australia

8

Correctional Officers are public No.
sector
employees
employed
pursuant to the Public Sector Act
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2009 and discipline is dealt with
under Part 7 of this Act.
Tasmania

Corrections officers are subject to No.
the same disciplinary processes as
other
State
Service
employees. These are in the Code
of Conduct established under
section 9 of the State Service Act
2000.

Northern Territory

Discipline is dealt with under the No.
Public
Sector
Employment
Management Act 1993. Under this
Act the Commissioner for Public
Employment can issue Employment
Instructions
and
Employment
Instruction
No.7
rules
for
undertaking a discipline process.

Australian Capital Correctional officers are employed No.
Territory
under
the
Public
Sector
Management Act 1994 and their
discipline provisions are currently
within the Justice and Community
Safety Enterprise Agreement 20112013.
5.4

The Committee notes that Western Australia is the only Australian jurisdiction
currently proposing to introduce a power to remove custodial officers for loss
of confidence. This accounts for the views of some witnesses that the Bill is
contentious.

Consultation on the drafting of the Bill
5.5

The Committee received evidence from the Department for Corrective
Services (Department) that the following stakeholders had been consulted
regarding the drafting of the Bill.


Public Sector Commission;



Western Australian Prison Officers’ Union;



Community and Public Sector Union and Civil Service Association;
9
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5.6



Western Australian Industrial Relations Commission;



Office of the Inspector of Custodial Services; and



Western Australia Police.14

In the opinion of the Western Australian Prison Officers’ Union their views
had been overlooked during the drafting of the Bill.15

Observations on the current system
5.7

The Committee received evidence from a number of witnesses about how they
thought the current disciplinary processes under the Acts were operating.
Some of the observations were as follows.

5.8

In its submission, the Corruption and Crime Commission stated:
Discussions with DCS indicated that at the root of the
problem was the disciplinary regime provided for in the
Custodial Legislation. The disciplinary provisions are
outdated and ineffective insofar as they fail to facilitate the
efficient handling of misconduct and other performance
related matters. In particular, there is little scope for the
removal of a DCS officer from duty or termination of
employment. As a result, DCS has been relying on the
Commission to investigate and make findings and
recommendations with respect to DCS officers engaging in
misconduct in order to provide a basis for dealing with that
officer in an appropriate way.16

5.9

In his submission, the Minister for Corrective Services stated:
The current disciplinary procedures for prison officers consist
of a cumbersome and adversarial process which involves an
appeal to the Prison Officers Appeal Tribunal. This delays the
discipline of prison officers for even minor infringements. In

14

Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p2. Mr Steven Norris, Acting Executive
Director, Policy and Legislation, Department of Corrective Services, Transcript of Evidence, 2
October 2014, p3.

15

Mr Andrew Smith, Acting Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, pp1-2.

16

Submission No 9 from the Corruption and Crime Commission, 7 October 2014, p1.

10
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addition, prison officers do not have access to improvement
actions under the current disciplinary procedures.17
5.10

In evidence to the Committee, the Western Australian Prison Officers’ Union
stated:
Mr Smith: The main failing and cost to the Department of
Corrective Services is not the number of charges and
allegations made against officers but the delays in dealing
with the variety and complexities of them and the
appropriateness of the methods applied.
Under section 102, the maximum penalty available to a
superintendent is a fine of $50, which in 1982 was a large
percentage of a prison officer’s weekly income, but clearly by
today’s standards grossly inadequate.
…
This union agrees that the existence of the Prison Officers’
Appeal Tribunal in its current form needs change and should
be more in line with the public sector, as the involvement of a
magistrate rather than an industrial commissioner has led to
outcomes based on technical and legal argument rather than
an industrial or employment focus.
The CHAIR: You say that the current disciplinary process
works effectively and fairly and is accepted by both prison
officers and those tasked to investigate and apply the
procedure. Did you want to add anything further to that?
Mr Smith: Having assisted officers over a number of years as
a prison officer, an advocate for them when I was a prison
officer myself and now industrially involved with the union, I
firmly believe that all prison officers regard the current
system as fair in that they are afforded the right to provide
evidence, to answer charges and to always openly answer any
allegations made against them. In my experience, it has been
effectively applied in all cases that have come certainly before
me.

17

Submission No 7 from Hon Joe Francis MLA, Minister for Corrective Services, 25 September
2014, p2.
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Hon DONNA FARAGHER: Could I just pick up on that? An
alternative view to that that has been put to us is that the
current procedures can be overly cumbersome and
adversarial. Would you agree with that position? I note in
your opening statement that you said there is room for
improvement, particularly with respect to the tribunal. But
that is an alternative view that has been put in some of the
submissions. I am keen to hear your view on that.
Mr Smith: Certainly, I have put in my submission that it is a
cumbersome system. There is a lengthy process and officers
can sometimes be suspended for long periods of time. It is
extremely costly to the department to replace their labour onsite and to pay them while they are off. It is excessively
stressful to the officer and their family while that process is
being dealt with. This comes down not necessarily to the
disciplinary process in its written form, but to how it is
applied. Since the early 1980s, we have probably come close
to doubling the amount of prison officers in the system. The
department has not addressed that in the provision of services
for dealing with cases that arise. So, to investigate and to
follow the procedure from start to finish is now a very lengthy
process not due to what is legislated, but due to the lack of
provision of services to deal with those allegations.18
…
Mr Millman: We have heard evidence this morning from Mr
Smith that although it is accepted that the current process is
cumbersome, that is a question of resources rather than a
question of legislative operation. The union’s primary
position is that the current system ought be maintained.19
5.11

In evidence to the Committee, Unions WA stated:
Ms Hammat: Our primary submission is that in respect of
prison officers and youth custodial officers, we do not believe
that there is adequate evidence that the system is broken and
in need of fundamental reform. We do not accept the

18

Mr Andrew Smith, Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, pp3-4.

19

Mr Simon Millman, Practice Group Leader, Industrial Law, Slater and Gordon Lawyers,
Transcript of Evidence, 2 October 2014, p7.
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proposition that there needs to be wide-scale reform to these
provisions.20
Comparisons between police and custodial officers
5.12

As part of the rationale for applying to custodial officers loss of confidence
provisions which appear in Part IIB of the Police Act 1892, comparisons were
made between the work undertaken by police and custodial officers. Differing
views were expressed in evidence.

5.13

Some arguments put in evidence supported the view that the role of custodial
officers and police officers are similar, while others did not.

5.14

For example, it was proposed by some witnesses that, like police officers,
custodial officers:


have a special relationship with their Commissioner;21



are authorised to use force,22 and, while not customarily armed, may
be armed, in the case of prison officers (such as if they are, for
example, part of a primary or emergency response group);23



enforce deprivation of liberty (within the confined, closed
environment of a custodial facility) to ensure the safety of the
community;24



work in an environment:
a)

which is volatile;25

b)

where they are more vulnerable to corruption;26

c)

where they may have to be involved in a rapid decision
cycle;27and

20

Ms Meredith Hammat, Secretary, Unions WA, Transcript of Evidence, 2 October 2014, pp1-2.

21

Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p4. See clause 7, proposed new section
107(4)(b)(ii) and clause 16, proposed new section 11CI(4)(b)(ii) which requires the Industrial
Relations Commission to have regard, in determining an appeal from a removal action, to the
“special nature of the relationship between the chief executive officer and prison officers”.

22

Mr James McMahon, Commissioner for Corrective Services, Transcript of Evidence, 2 October
2014, pp1-2 and 5. See also Submission No 9 from the Corruption and Crime Commission, p7.

23

Ibid, p6.

24

Ibid, p2.

25

Ibid, p5.

26

Submission No 8 from the Corruption and Crime Commission, 7 October 2014, p7.
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d)

5.15

where they have to be able to trust their colleagues
implicitly.28

Western Australia Police made the following points to the Committee as
follows:
Mr BROWN: I see a number of similarities in the operating
environment that our police officers work within that happens
in the corrective services environment. There are certainly
some parallels in the risk that faces those officers in the
course of their work, particularly in regards to custody
settings and personal interaction with known criminals.29

5.16

It was further stated, with respect to youth custodial officers:
The CHAIR: What is your view about the application of part
IIB loss-of-confidence provisions to prison and youth
custodial officers under the bill, having regard to any
comparisons between police and prison and youth custodial
officers?
Mr BROWN: I do not have a detailed understanding of the
prison system, but I have a somewhat contemporary view
from a distant observer. I see a number of similarities in the
operating environment that our police officers work within
that happens in the corrective services environment. There
are certainly some parallels in the risk that faces those
officers in the course of their work, particularly in regards to
custody settings and personal interaction with known
criminals. So my broad statement is I see those parallels
making the loss-of-confidence process, from my view, quite
open to further exploration and use in the corrective services
environment.30

27

Mr James McMahon, Commissioner for Corrective Services, Transcript of Evidence, 2 October
2014, p5.

28

Ibid, p2.

29

Mr Stephen Brown, Acting Commissioner of Police, WA Police, Transcript of Evidence,
7 October 2014, p3.

30

Mr Steven Brown, Acting Commissioner, Western Australia Police, Transcript of Evidence,
7 October 2014, p3.
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5.17

The IRC has observed that the prison service operates “under a paramilitary
regime within the ranks of prison officers”.31

5.18

By contrast, evidence was received by the Committee from some witnesses
proposing differences between custodial officers and police officers.

5.19

In its submission, the Western Australian Prison Officers’ Union stated:
Police officers are required to deal with members of the
public in a variety of circumstances not always under the
control of the Commissioner of Police. They are in effect,
always on duty. Prison officers are not open to such a breadth
of experience however. They will typically only have authority
over prisoners in a highly regulated environment. They are
always under surveillance in the workplace. 32

5.20

In evidence to the Committee, the Western Australian Prison Officers’ Union
further stated:
Mr Smith: As an ex-prison officer myself, prison officers are
significantly different from police officers. Police officers
make judgement calls on a daily basis and are directed to
deal with members of the public in the discharge of their
duties, whereas prison officers will work with members of the
public who may come into a prison from time to time to
deliver education or other programs or medical services.33
Police may enter Prisons and assume the responsibilities of
Prison Officers on the invitation of a Prison Officer or CEO
but Prison Officers have no power over members of the public
not in a Prison.34

5.21

In its submission, the Community & Public Sector Union/Civil Service
Association of WA stated that, regarding youth custodial officers:

31

Prison Officers’ Union of Workers v The Minister for Corrective Services (2013) WAIRC
00706 at paragraph 43 per Commissioner SJ Kenner.

32

Submission No 5 from Western Australian Prison Officers’ Union, 26 September 2014,
paragraph 8.4.

33

Mr Andrew Smith, Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, p8.

34

Submission No 5 from Western Australian Prison Officers’ Union, 26 September 2014,
paragraph 8.4.
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YCOs are employees of the Commissioner for Corrections
and are not officers of the Crown, like Police officers. They
do not exercise powers of an independent statutory officer.35
5.22

The Committee also received evidence from the Department that youth
custodial officers are never armed.36

5.23

Some witnesses sought to draw comparisons between custodial officers and
public servants, as follows.
Mr Millman: I repeat Mr Smith’s earlier proposition
advanced at the start, that the role of a prison officer is less
akin to a prison officer and more akin to that of a public
servant.
…
If I might also be permitted, one of the things that we
discussed when we were preparing our submissions is that
prison officers are custodians of the prisoners under their
care. An analogy that might be useful for the committee in its
deliberations is a schoolteacher with pupils under his or her
care. In exactly the same way that part 5 of the PSMA applies
to employees of the Department of Education—
schoolteachers—it can also apply to prison officers. 37

5.24

The response from the Department was as follows.
Mr McMahon: Maybe volatility of environment is point one
when it comes to the difference between a teacher, and I think
point two is decision cycle, judgement. I have to talk about
youth custodial officers too, but prison officers, their decision
cycle ……we have a term “dynamic security”. So, the ability
to talk someone down, you cannot go and ask your principal
for advice; you have to think on your feet.
…

35

Submission No 4 from the Community & Public Sector Union/Civil Service Association of
WA, 25 September 2014, p2.

36

See Mr James McMahon, Commissioner for Corrective Services, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p6.

37

Mr Simon Millman, Practice Group Leader, Industrial Law, Slater and Gordon Lawyers,
Transcript of Evidence, 2 October 2014, pp7-8.
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But could I put to you the difference with a teacher is the level
of force and how quickly it escalates and the decision cycle to
escalation….
…
Then you have got closed environments. You have people with
no hope—they think they have no hope. So that environment,
it is severe at any level compared to a teacher, and I think the
parameters and the tools we have to work in that
environment, they are more severe because of the severe
nature of what it is.38
Committee comment
5.25

In considering this issue and balancing the competing factors, in addition to
the evidence of witnesses, the Committee notes as follows:


the nature of a custodial officer’s job means that the community has a
right to expect the highest levels of integrity, honesty, competence,
performance and conduct from people holding this position;



there is a need for a high degree of trust and confidence between
individual custodial officers as well as the Commissioner due to the
extremely volatile nature of their working environment;



the oaths taken by police and custodial officers differ in several
respects, with police charged with keeping Her Majesty’s peace and
prison officers charged with maintaining the security of the prison in
which they serve.39 It was noted that not all public servants swear an
oath;



there are some differences between police and custodial officers in
terms of their interactions with the public and the environment in
which they work.

5.26

Accordingly, the Committee formed the view that the question about whether
the extent of similarities between the roles of police and custodial officers
justify loss of confidence provisions in the Bill is a matter about which
reasonable minds may differ.

38

Mr James McMahon, Commissioner for Corrective Services, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p5.

39

See section 13 of the Prisons Act 1981 and section 10 of the Police Act 1892.
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Comparisons between the Bill and Part IIB of the Police Act 1892
5.27

The Minister stated in the Second Reading Speech that:
The loss of confidence provisions in the Bill mirror section 8
and Part IIB of the Western Australian Police Act 1982.40

5.28

5.29

The Committee notes, however, the following four differences between the
Bill and Part IIB of the Police Act 1892 for the attention of the Legislative
Council:


the abrogation of the privilege against self-incrimination is not
replicated in Part IIB of the Police Act 1892;



there is no equivalent provision in the Police Act 1892 to clause 7,
proposed new section 101(3) in the Bill providing that the
Commissioner may conduct any necessary investigation to determine
suitability to continue;



there is no equivalent provision in the Police Act 1892 to clause 7,
proposed new section 106(6) of the Bill restricting the right of appeal
from a removal decision to that provided for in the section, namely, an
appeal to the IRC; and



the equivalent provision in the Police Act 1892 to clause 7, proposed
new section 110J(1)(b), Section 33Y, only provides for the power to
stand down a police officer “on full pay” whereas in the Bill the
wording is “with or without pay”.

The Committee notes the following evidence and information which may
assist the consideration of these differences.

Self-incrimination
5.30

Regulation 603 of the Police Force Regulations 1979 provides:
603. Lawful order not to be disobeyed
A member shall not disobey a lawful order and shall
not, without good and sufficient cause, fail to carry out
a lawful order.

5.31

The WA Police Union stated in its evidence as follows.

40

Hon Michael Mischin MLC, Attorney General, Parliamentary Debates (Hansard), 1 April
2014, pp1789.
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Mr Tilbury: In order to compel police officers to answer
questions, they are given an order pursuant to regulation 603
of the Police Force Regulations. Regulation 603 provides that
—
A member … shall not disobey a lawful order and shall not,
without good and sufficient cause, fail to carry out a lawful
order.
Pursuant to regulation 603, police officers are ordered to
answer questions and can only refuse if they have good and
sufficient cause. In our view, it is telling that Parliament has
not seen fit to expressly provide in the Police Act that a police
officer must answer questions; rather, Parliament has deemed
that police officers must follow orders.
The CHAIR: It is interesting that “good and sufficient”
phrasing. Is the effect of this an imposition of a higher
standard on prison officers than police officers?
Mr Tilbury: Yes. Clearly, the bill seeks to place a heavier
onus on custodial officers than police officers.41
5.32

Western Australia Police stated in its evidence as follows.
Mr ADAMS: WA police officers must answer questions asked
to them in respect to allegations of unprofessional conduct.
Regulation 603 of the Police Force Regulations says that a
police officer must follow a lawful order. There has been a
court ruling that, under 603, that lawful order includes the
answering of questions related to their duty; and, as such, a
police officer does not have an ability not to answer. If they
did not answer, it is likely that they would be subject to the
LOC [loss of confidence] provisions that we are talking about
here today.42

5.33

In Baff v NSW Commissioner of Police the New South Wales Supreme Court
held that the privilege against self-incrimination was not abrogated by the
equivalent to Regulation 603 in the Police Regulations 2008 (NSW). The
Court held:

41

Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014,
pp3-4.

42

Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, pp5-6.
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The plaintiff's assertion of the privilege does not prevent the
Commissioner taking action on the basis of the evidence he
has been able to collect from other sources in relation to the
incident. The Commissioner is not, however, entitled (sic)
take any action against the plaintiff by reason of his refusal to
answer questions about the incident since his refusal amounts
to the exercise of a right which has not been abrogated. Any
order or direction requiring him to answer such questions
would not be a lawful order. Nor is the Commissioner entitled
to draw inferences adverse to the plaintiff by reason of his
exercise of the privilege.43
Although he or his delegate are entitled to ask the plaintiff
any question, the Commissioner is not entitled to direct the
plaintiff to answer a question once the privilege has been
claimed. On the basis of my construction of the Act and
Regulations, the plaintiff has available to him the privilege
against self-incrimination. Once it is claimed, any order
directing him to answer would not be a lawful order since it
would amount to a breach of the privilege. Since the plaintiff
has undertaken only to obey lawful orders, he would not be in
breach of the order or his undertaking, if he refused to
answer a question once he had claimed the privilege.44
5.34

The WA Police Union agrees with this decision,45 while Western Australia
Police have stated that it is of interest to Western Australia but not binding.46

Clause 7, proposed new section 101(3) of the Bill
5.35

The fact there is no equivalent provision in the Police Act 1892 to clause 7,
proposed new section 101(3) in the Bill is explained by the evidence set out in
section 9 below.

Restriction of right of appeal not in Part IIB
5.36

The fact that there is no equivalent provision in the Police Act 1892 to
clause 7, proposed new subsection 106(6) of the Bill restricting the right of
appeal from a removal decision can be explained by the Department’s

43

[2013] NSWSC 1205 at paragraph 116, per Adamson J.

44

Ibid, at paragraph 118, per Adamson J.

45

Submission No 6 from the WA Police Union, 30 September 2014, pp1-2.

46

Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p6.
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confirmation that clause 7, proposed new subsection 106(6) is a new provision
that is not reflected in Part IIB of the Police Act 1892.47
Standing down on full pay/with or without pay
5.37

The Committee considered why the terms of section 33Y of the Part IIB of the
Police Act 1892 were different to clause 7, proposed new subsection
110J(1)(b) in that section 33Y only provides for the power to stand down a
police officer “on full pay” whereas in clause 7 proposed new subsection
110J(1)(b) the wording is “with or without pay”.

5.38

Western Australia Police explained 33Y of the Police Act 1892 as follows.
The CHAIR: Why does section 33Y(1)(b) of the Police Act
provide for standing down on full pay rather than full, partial
or no pay?
Mr ADAMS: The information on hand, again, suggests that
that was negotiation by the WA Police Union on behalf of
their members at the time of the drafting of the legislation.48

5.39

The Committee further notes that:


currently, section 105(1)(a) of the Prison Act 1981 provides that a
superintendent may suspend a prison officer from duty on full, partial
or without pay and other entitlements where a charge brought against
them cannot be adequately dealt with by them and is forwarded to the
Commissioner for consideration; and



section 82 of the PSMA provides that the employing authority may
suspend an employee on full, partial or no pay if a decision has been
made to initiate disciplinary proceedings against them or charge them
with having committed a serious offence.

5.40

The Department has explained that “with pay” in clause 7, proposed new
subsection 110J(1)(b) is meant to include partial pay.49

47

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 16 October 2014.

48

Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p15.

49

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 9 October 2014.
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6

APPLICATION OF PART 5 OF THE PUBLIC SECTOR MANAGEMENT ACT 1994

Generally
6.1

Part 5 of the PSMA contains disciplinary and substandard performance
processes for public service officers and any other prescribed employees or
classes of employees. Such processes provide for a range of responses to
conduct that is substandard or constitutes a breach of discipline, including
improvement action; a reduction in classification level; the withholding of
remuneration; a fine; a reprimand and dismissal.

6.2

Section 76(1) of the PSMA provides:
76. Application and effect of Part 5
(1) Subject to subsections (3) and (4), this Part applies to
and in relation to —
(a) all public service officers and ministerial officers;
and
(b) such other employees, or members of such other
class of employees, as are or is prescribed for the
purposes of this section.

6.3

As stated above, the Bill, for the purposes of section 76(1)(b) of the PSMA:


prescribes prison officers; and



provides that regulations may prescribe youth custodial officers.

Evidence considered
6.4

The majority of witnesses who gave evidence to the Committee supported the
application of Part 5 to custodial officers. The Committee received the
following evidence:


50

22

According to the Western Australian Prison Officers’ Union:
a)

Most other states apply processes that are akin to public
sector management.50

b)

There are systems and safeguards in place to protect a
custodial officer through the PSMA system.51

Mr Andrew Smith, Acting Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, p4.
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6.5

c)

If the current system was not to be maintained, there exists a
well-established, procedurally fair and reasonable alternative
under Part 5 of the PSMA.52

d)

The role of the prison officer is more akin to that of a public
servant and this makes the PSMA process appropriate.53



According to the Department, the alignment with the PSMA will
enable performance improvement processes to be utilised as opposed
to having to use a disciplinary process.54



According to the Public Sector Commission, the application of the
provisions of Part 5 of the PSMA would provide a more
contemporary, flexible and appropriate disciplinary framework.55

The Community & Public Sector Union/Civil Service Association of WA
was, however, not supportive of the application of PSMA to youth custodial
officers. It pointed out that the investigation process under the current Young
Offenders Act 1994 is more rigorous than under the PSMA. For example, it
pointed to certain rights, such as cross examination and re-examination, given
to youth custodial officers under the Young Offenders Regulations 1995,
which do not exist under Part 5 of the PSMA.

Committee comment
6.6

The Committee recognises the benefits of a standardised disciplinary process
applying across the Western Australian public sector in terms of efficiency
and equal application. In that regard, the Committee notes the finding of the
Legislative Assembly Public Accounts Committee referring to
Commissioner’s Instruction No.3 (dealing with general discipline):

51

Mr Andrew Smith, Acting Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, p12.

52

Western Australian Prison Officers’ Union, Written response to line of indicative questions,
2 October 2014, paragraph 1.6. See also Mr Simon Millman, Practice Group Leader, Industrial
Law, Slater and Gordon Lawyers, Transcript of Evidence, 2 October 2014, p7, where he states:
“We say that the current system should be maintained, but, in the alternative, part 5 of the
Public Sector Management Act sets out a very clear process that can be easily understood.”

53

Mr Simon Millman, Practice Group Leader, Industrial Law, Slater and Gordon Lawyers,
Transcript of Evidence, 2 October 2014, p7.

54

Mr James McMahon, Commissioner for Corrective Services, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p2.

55

Submission No 1 from Mr MC Wauchope, Public Sector Commissioner, 24 September 2014,
p3.
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Finding 13
Standardising
the
procedural
requirements
in
Commissioner’s Instruction No. 3: Discipline – general, so
that they also apply to disciplinary proceedings outside the
current remit of the Public Sector Management Act 1994,
would promote efficiency by encouraging the development of
a more uniform disciplinary regime.56
6.7

Given:


the wide array of approaches to substandard performance and
breaches of discipline available under the PSMA, enabling a flexible
approach by employing authorities;



the fact such approaches are already available to a number of public
sector employees; and



the preponderance of evidence received in favour of its application,

the Committee supports the application of Part 5 of the PSMA to custodial
officers and supports that part of the Second Reading Speech which states:
The proposed amendments will enhance consistency on
performance improvement and performance management
within the Department and align it with the rest of the public
sector.57
Delegation of legislative making power
Generally
6.8

As stated above, the Bill provides that Part 5 of the PSMA may be prescribed
for youth custodial officers by regulation.

6.9

This raises the fundamental legislative principle that legislative power should
only be delegated in appropriate cases and to appropriate persons.58

56

Western Australia, Legislative Assembly, Public Accounts Committee, Report 6, Final Report
of the Inquiry into Amendments to the Public Sector Management Act 1994, 21 August 2014,
pxv.
Hon Michael Mischin MLC, Attorney-General, Parliamentary Debates (Hansard), 1 April
2014, pp1789.

57

58
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Western Australia, Legislative Council, Standing Committee on Uniform Legislation and
Statutes Review, Report 71, Education and Care Services National Law, 3 May 2012, p15.
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Evidence considered
6.10

The Department said the rationale for prescribing Part 5 of the PSMA in the
Bill for prison officers and by regulation for youth custodial officers is to
reflect how the Acts currently deal with disciplinary procedures. This is
provided for in the Prisons Act 1981 for prison officers but may be set out in
regulations for youth custodial officers as stated in section 11(1b)(b) of the
Young Offenders Act 1994,59 which provides:
(1b) The custodial officers appointed under subsection (1a)(a)
—
(b) in prescribed circumstances, may be subject to such
disciplinary procedures as are set out in the regulations.

6.11

The Community & Public Sector Union/Civil Service Association of WA
outlined a risk associated with the prescription of youth custodial officers for
the purposes of section 76 of the PSMA being undertaken by regulation rather
than under the Bill, as follows.
Proposed clause 14(1C) purports to amend s. 11 YO Act to
bring JCOs within the coverage of the PSM Act by
regulation. If there are no regulations operating at the time
that the loss of confidence provisions came into force,
then JCOs would not have the protection of the PSM Act
because their current disciplinary regime would also have
been deleted. During the interim JCOs would be at the mercy
of Departmental policy.
If YCOs were to come under the PSM Act immediately,
s. 82 permits the employing authority to suspend an
employee on full pay, partial pay or without pay. The most
common suspension is suspension on pay because s.78(2)
PSM Act provides a right of appeal for suspension on
partial pay or without pay; and not suspension on full
pay. Thus the requirements for regulating suspensions in
the Commissioner's Instructions and Discipline Guidelines
are capable of being circumvented. The requirements strive
to limit suspension to the following reasons:
a) employee/public safety; or

59

Department of Corrective Services, Answers to Questions on Notice, 7 October 2014, p8.
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b) the integrity of evidence relevant to the disciplinary
matter; or
c) the operations of the organisation; or
d) the investigation of the disciplinary matter.
There are no criteria in the Bill specifying how the
employing authority would exercise its power to stand JCOs
down for disciplinary reasons unlike the PSM Act and the
Commissioner's Instructions and Guidelines.
The better option is for Parliament, if it is intended, is to
amend the Bill by declaring expressly in the Bill that JCOs
are subject to Part 5 PSM, including s.39 termination on the
grounds of ill-health. This option would obviate the need for a
loss of confidence regime.60
6.12

On raising this matter with the Minister for Corrective Services, the
Committee was informed as follows:
As you may be aware, the Department is currently reviewing
the Young Offenders Act 1994. Therefore, for timeliness
purposes I recommend that the public sector disciplinary
procedures for youth custodial officers are prescribed in the
regulations, as proposed, with the intention of transferring
them into the Act when the Young Offenders Act 1994
legislation is amended.61

Committee comment
6.13

The Committee is satisfied from the response of the Minister for Corrective
Services that the prescription of Part 5 of the PSMA will be inserted into the
Young Offenders Act 1994 when it is amended following its review.

7

APPLICATION OF THE LOSS OF CONFIDENCE PROCESS

Justification for the application
7.1

The Committee received a variety of views from witnesses on the justification
for the introduction of a power for the Commissioner to remove a custodial
officer for loss of confidence.

60

Letter from Mr Warwick Claydon, Senior Industrial Officer, Community & Public Sector
Union/Civil Service Association, 7 October 2014, p3.

61

Letter from Hon Joe Francis MLA, Minister for Corrective Services, 29 October 2014, pp1-2.
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7.2

The Department gave the following evidence for the introduction of the
removal power:
Mr McMahon:…the environment, as you know, is a very
complex one; I have been in front of these committees before
and I have explained the complexity so I will not go through
the detail. But we are dealing with people who have a range
of issues, all in a fairly confined, closed environment. The
second point to that is that in that environment we need to use
the use of force, so part of the amendments here are to do
with making sure that we have parameters around that use of
force. That is important. Also, there is the deprivation of
liberty. So the standards and the tools we need, which is what
this amendment will enhance, are about those two major
issues. My background is 24 years in the military, and I make
the point that when I am using force in the military it is at the
end of lethal force; we want that extra scrutiny so that we as a
body are held accountable because we need to exercise the
highest standards. The first point is about the environment we
work in, and the use of force particularly and the deprivation
of liberty. We need a catch-all set of amendments that allow
us to exercise that in the best possible manner for the good of
the prison community—I mean all the stakeholders; I will not
go through them.
…
If I go back through the loss-of-confidence provisions, it is
about half a per cent of people that really, unfortunately, may
have moved into the integrity-related issues. It is half a per
cent. But it actually supports 99.5 per cent of people who are
very proud of the uniform they wear, whether it is a youth or
an adult.62

7.3

The Minister for Corrective Services also submitted to the Committee:
As a managerial tool, removal due to loss of confidence
serves to promote integrity of the workforce by enabling
prompt removal of unsuitable officers. Removal due to loss of
confidence is already being practised by the Western
Australian Police and has proved to be effective.

62

Mr James McMahon, Commissioner for Corrective Services, Transcript of Evidence, 2 October
2014, Transcript of Evidence, pp1-3.
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In order for the Department to adequately safeguard the
community, staff and offenders in its custody, the legislative
amendments as proposed are required. 63
Removal due to loss of confidence is not based on the finding
of guilt of an officer but rather on the chief executive officer's
appraisal of the officer. Such managerial intervention will
enable prompt removal of an officer if the chief executive
officer no longer has confidence in the officer to remain in
his/her employment.64
7.4

The Public Sector Commissioner was supportive of the removal power as
outlined in his submission to the Committee:
Given the nature of the services provided by prison officers
and the power they have over the members of the public
that they serve, as well as the high standards of integrity
and accountability that are expected of them in the
discharge of those powers, I consider that it is open to
Government and the Parliament to determine that the public
interest lies in the Commissioner for Corrective Services
being afforded the power to remove those officers in whom
he has lost confidence with regard to their suitability as a
prison officer.65

7.5

The Corruption and Crime Commission was also supportive of the removal
power as outlined in its submission to the Committee.
The CLODA Bill amendments provide a mechanism for the
CEO to either initiate disciplinary proceedings under Part 5
of the PSMA or to remove a DCS officer by terminating his or
her employment based on a loss of confidence in the officer's
suitability to continue in that role. These provisions will
improve the means by which DCS can deal with an officer's
substandard performance or misconduct and as such is likely
to have a positive impact by reducing the incidence of
misconduct at an organisational level.66

63

Submission No 7 from Hon Joe Francis MLA, Minister for Corrective Services, 25 September
2014, p1.

64

Ibid, p4.

65

Submission No 1 from Mr MC Wauchope, Public Sector Commissioner, 24 September 2014,
p4.

66

Submission No 8 from the Corruption and Crime Commission, 7 October 2014, p4.
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7.6

As noted earlier, the evidence provided by Western Australia Police was as
follows:
Mr BROWN: I do not have a detailed understanding of the
prison system, but I have a somewhat contemporary view
from a distant observer. I see a number of similarities in the
operating environment that our police officers work within
that happens in the corrective services environment. There
are certainly some parallels in the risk that faces those
officers in the course of their work, particularly in regards to
custody settings and personal interaction with known
criminals. So my broad statement is I see those parallels
making the loss-of-confidence process, from my view, quite
open to further exploration and use in the corrective services
environment.67

7.7

The Western Australian Prison Officers’ Union presented an alternative point
of view, regarding the introduction of the removal power as a “radical
departure to the discipline of Prison Officers which is not justified by the
empirical evidence.68 It observed that:
Mr Smith: Introducing this bill in its current form will not
add to the existing powers of the CEO as the power to dismiss
already exists. We believe that the bill will capture officers
that would ordinarily be found not guilty of charges.69

7.8

Unions WA and the Community & Public Sector Union/Civil Service
Association of WA held the same view, stating:
Ms Hammat: Our primary submission is that in respect of
prison officers and youth custodial officers, we do not believe
that there is adequate evidence that the system is broken and
in need of fundamental reform.70

Ms Walkington: There has been no evidence provided in
the consideration of this bill concerning why the disciplinary

67

Mr Stephen Brown, Acting Commissioner of Police, Western Australia Police, Transcript of
Evidence, 7 October 2014, p3.

68

Submission No 5 from Western Australian Prison Officers’ Union, 26 September 2014,
paragraph 11.

69

Mr Andrew Smith, Secretary, Western Australian Prison Officers’ Union, Transcript of
Evidence, 2 October 2014, p3.

70

Ms Meredith Hammat, Secretary, Unions WA, Transcript of Evidence, 2 October 2014, p1.
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provisions governing youth custodial officers need to be
addressed, or that there are any gaps in that process.71
7.9

Additionally, the Community & Public Sector Union/Civil Service
Association of WA is of the view that the removal power contravenes
International Labour Organisation obligations. In its submission to the
Committee, it stated:
The power to dismiss where the Commissioner of
Corrections loses confidence in an officer's ability to
perform their duties contradicts the procedural protections
afforded by the Convention and opportunity to respond as
well as the substantive requirement that there be a valid
reason for dismissal related to capacity or conduct as
opposed to a subjective loss of confidence.72

7.10

The majority of the Committee is of the view that the loss of confidence
removal power proposed by the Bill is justified based on the evidence
received by the Committee.

7.11

While the whole Committee formed the general view that the validity of the
comparison between the professional duties, responsibilities, expectations and
obligations carried out or borne by police officers on the one hand and prison
officers on the other is a matter on which reasonable minds may differ, a
minority of the Committee was not willing to accept that the similarities
established sufficient grounds to warrant the extension of the loss of
confidence provisions currently applying to police officers to prison officers.
This minority view was based on the observation that while both police and
prison offers are required to take an oath before assuming office (as are a
number of other office holders like court officers and members of Parliament),
the oath sworn by police officers obliges them to “cause Her Majesty’s peace
to be kept and preserved, and…prevent …all offences against the same”. This
is an extremely broad injunction, without any obvious limitation on the scope
of that obligation. A prison officer, by contrast, swears specifically to serve
the State (not the monarch) and “maintain the security of every prison in
which I serve and the security of the prisoners and the officers employed at
the prison” and to “uphold the Prisons Act 1981”. While such an injunction
may well mean that a demonstrated breach of the oath is grounds for
terminating employment, a minority of the Committee found that prison
officers do not have placed upon them the effectively limitless, 24/7

71

Ms Toni Walkington, Branch Secretary, Community & Public Sector Union/Civil Service
Association of WA, Transcript of Evidence, 2 October 2014, p3.

72

Submission No 4 from Community & Public Sector Union/Civil Service Association of WA,
25 September 2014, p9.
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obligations imposed on police officers and that, therefore, they are more
appropriately disciplined by the same measures applying to the majority of
public service officers rather than by the exceptional measures constituted by
loss of confidence provisions. Further, a minority of the Committee found
compelling the evidence of employee representative organisations that
identified flaws and malfunctions of existing statutory provisions for
disciplining prison officers were largely attributable to the lack of resources
available to ensure the efficient functioning of those provisions. A minority of
the Committee therefore found that the existing provisions of the Act,
particularly if amended to apply Part 5 of the PSMA to prison officers, are
adequate to deal with prison officers whose behaviour breaches established
professional standards.

7.12

Accordingly, a minority of the Committee recommends as follows:

Minority Recommendation 1:
A minority of the Committee recommends that:
All clauses relating to the application of loss of confidence provisions be deleted
from the Bill.

Broad discretionary power in clause 7, proposed new section 100
7.13

This proposed new section provides:
100. Application of Subdivision
(1) This Subdivision applies if —
(a) the chief executive officer does not have
confidence in a prison officer’s suitability to
continue as a prison officer; and
(b) the chief executive officer —
(i) decides not to take, or continue to take,
disciplinary proceedings under the Public Sector
Management Act 1994 Part 5 against a prison
officer; and
(ii) decides instead to take removal action in
relation to the prison officer; and
31
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(c) in the case of a prison officer engaged under
section 13(1), the Minister consents to the taking of
removal action in relation to the prison officer.
(2) This Subdivision applies despite the Public Sector
Management Act 1994 section 76(2).
7.14

The Committee notes the terms of this provision are very broad, with no
criteria beyond the definition of “suitability to continue as a prison officer”
which is defined in clause 7, proposed new section 99 as follows:
suitability to continue as a prison officer means suitability to
continue as a prison officer having regard to the officer’s
integrity, honesty, competence, performance or conduct;

7.15

This replicates what is stated in section 33L(1) of the Police Act 1892, which
states:
33L. Notice of loss of confidence to be given before removal
action is taken
(1) If the Commissioner of Police does not have confidence in
a member’s suitability to continue as a member, having
regard to the member’s integrity, honesty, competence,
performance or conduct, the Commissioner may give the
member a written notice setting out the grounds on which the
Commissioner does not have confidence in the member’s
suitability to continue as a member.

7.16

Beyond this definition, the Bill does not provide guidance as to the exercise of
the discretion of the Commissioner on whether to apply disciplinary
proceedings under Part 5 of the PSMA or removal action. Indeed, the content
of this definition does not greatly assist in setting apart the basis for a removal
action from disciplinary action under the PSMA, either of which can result in
dismissal.

General principles in exercising discretionary powers
7.17

The Australian Administrative Law Policy Guide states that administrative
power that affects rights and entitlements should be sufficiently defined to
ensure the scope of the power is clear.73

73

Australian Administrative Law Policy Guide, 2011, p11, accessible at:
http://www.ag.gov.au/LegalSystem/AdministrativeLaw/Documents/Australian%20Administrati
ve%20Law%20Policy%20Guide.pdf
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7.18

The Committee notes the following view of the Western Australian
Ombudsman regarding the exercise of discretionary powers.
In exercising discretionary powers, decision-makers should
have regard to any specific requirements as well as satisfy
general administrative law requirements. Some of the general
principles relevant to the exercise of discretion are:

・ Acting in good faith and for a proper purpose;
・ Complying with legislative procedures;
・ Considering only relevant considerations and ignoring
irrelevant ones;

・ Acting reasonably and on reasonable grounds;
・ Making decisions based on supporting evidence;
・ Giving adequate weight to a matter of great importance
but not giving excessive weight to a matter of no great
importance;

・ Giving proper consideration to the merits of the case;
・Providing the person affected by the decision with
procedural fairness; and

・ Exercising the discretion independently and not under the
dictation of a third person or body.
A failure to act within the power provided or to comply with
general administrative law principles can result in a review
and overturning of a decision. 74

74

Ombudsman Western Australia, Guidelines, Exercise of discretion in administrative decisionmaking, October 2009, p2, accessible at:
http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Exercise-of-discretionin-admin-decision-making.pdf
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Evidence considered
7.19

The Committee sought advice from the Department on this matter as follows:
The CHAIR: Thank you. Clause 7, proposed new section
100(1), and clause 16, proposed new section 11CB, are
drafted very broadly, with no criteria to guide the exercise of
the discretion to take removal action rather than disciplinary
proceedings under the Public Sector Management Act 1994
beyond the definition of “suitability to continue as a prison
officer”. In what circumstances would this discretion be
exercised, and would you support the insertion of clear
criteria in the bill to guide the exercise of this discretion?
Mr Fong: The proposed new sections are broadly worded so
as to give the commissioner a broad discretion to remove a
prison officer or youth custodial officer. However, the bill
already spells out some criteria. In considering the suitability
of an officer, the commissioner must have regard to five
criteria. They are integrity, honesty, competence,
performance, and officers’ conduct. So they are the criteria.75

7.20

The Committee sought advice from Ms Maria Saraceni, Perth Industrial
Relations Barrister, which was as follows:
Ms Saraceni:…perhaps some criteria in relation to how those
five pillars are to be looked at would be useful. I do not know
that it needs to be prescriptive, but there should be something
around it—the parameters of what are we talking about when
we talk about integrity. The word “corruption” is not there,
but we know integrity and honesty are the other side of
corruption. What exactly is being talked about with
competence, performance and conduct? I think that might add
some clarity.
Hon DONNA FARAGHER: That is where you are saying
perhaps some greater guidance and criteria may assist in
making that clearer?
Ms Saraceni: Yes. I think it is the word “suitability”; you
have got the five pillars, but they do not necessarily fit
comfortably with suitability. Suitability, in a layperson’s

75
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understanding, I would think, would be much wider than
those five pillars.76
7.21

The evidence of the WA Police Union regarding written criteria to govern the
exercise of the discretion was as follows:
Mr Tilbury: We are unaware of any written criteria that the
Commissioner of Police uses to invoke the loss-of-confidence
processes as opposed to other disciplinary processes. We
understand that each individual case is judged on its merits.77

7.22

The evidence of the Western Australia Police regarding written criteria to
govern the exercise of the discretion was as follows:
Mr ADAMS: As stated earlier, WA Police has moved away
from the disciplinary punitive model in the section 23 process.
The commissioner’s confidence in a member relates to the
member’s integrity, honesty, competence, performance and
conduct as stipulated in section 33L(1) of the Police Act.
Generally, the behaviours that trigger the LOC process are
broken into two categories. You have that serious
unprofessional conduct and I suppose I could probably best
articulate it as a catastrophic incident—a police officer being
charged with a sex offence or a drug-related offence or a
serious assault. That isolated incident by itself could be
worthy of triggering the LOC process. The other half of the
equation is that constant unprofessional conduct, probably at
a lower level of seriousness, but despite the efforts to train,
develop and guide an individual, they have not taken up the
cudgel in that respect. Obviously, at a point in time there will
be a behaviour that the agency will say, “We’ve had enough
and we’re going to put you in front of the commissioner for
consideration, that he lost his confidence in you.” Generally,
that will not occur until the person has been given an
assistant commissioner’s warning notice. Essentially, when
that is delivered, the individual understands they have no
credits left in the bank and they are expected to walk a very
fine line in terms of their professional conduct. So I think that
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Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p5-6.
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Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, p6.
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best explains how the process works in those two separate
scenarios.78
7.23

The Committee also received from Western Australia Police a copy of their
‘Managerial Intervention Model’ which sets out the directions investigations
take depending on their severity and the resulting decision-making process.79
This is attached as Appendix 3.

7.24

When the Department was asked whether they planned to develop similar
documentation, it informed the Committee that documented procedures are in
the process of being developed and are yet to be finalised.80

7.25

The Committee notes the WA Police have well established and publically
available guidelines and criteria and these would appear to provide a good
model for the Department to adapt.

Medically unfit custodial officers
7.26

The Committee’s attention was drawn to concerns about whether a custodial
officer who was medically unfit for duty could be subject to loss of confidence
provisions.81

7.27

The evidence provided by the Department on this matter was as follows.
Hon DONNA FARAGHER: We received some evidence
today from the police union with respect to loss-of-confidence
provisions and that they are also used with respect to police
who have a medical condition and, for whatever reason, it
might be that they utilise those provisions to terminate or
dismiss that officer. They have put to us that that is unfair and
that they would be going through the same processes as
someone who may have been acting illegally. I have some
sympathy for that, I must say, and the committee does as well.
Mr McMahon: Absolutely; as do I.82
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Mr Allan Adams, Acting Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p3.
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Ibid, pp9-11 and letter from Mr Stephen Brown, Acting Commissioner of Police, 9 October
2014.
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Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 24 October 2014.
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Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, pp89.

82

Mr James McMahon, Commissioner for Corrective Services, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p14.

36

TWENTY-FIFTH REPORT

Hon DONNA FARAGHER: With respect to the provisions
within this bill, in the case of a prison officer who for medical
reasons, whatever that may be, is no longer able to perform
the duty of prison officer, are there provisions within the
current act that deal with those circumstances? I am
interested to know that because that is an issue that has been
raised with respect to the police and the use of the loss-ofconfidence provisions they have.
Mr Norris: We have a process that I am not completely
familiar with; however, it is a medical boarding process.
There is an existing framework for officers who do not meet
the criteria in terms of their operational readiness to effect
their duties. I can say that there is no intent to utilise these
provisions in that manner.83
7.28

Ms Maria Saraceni also gave evidence that “there are other ways of dealing
with persons who are not medically fit to do their job.”84

7.29

Despite the advice from the Department, the Committee noted the Explanatory
Memorandum states (emphasis added):
The determination of suitability is a managerial decision, and
is based on the prison officer’s integrity, honesty,
competence, performance or conduct (refer definition of
suitability in section 99 above). These considerations are
sufficiently broad to ensure that the CEO retains a wide
managerial discretion to remove prison officers where their
suitability is in question. They are also broad enough to
ensure the CEO is able to remove a prison officer who is
medically unfit to continue performing the duties of a prison
officer.85

7.30

The Committee is concerned by this passage in the Explanatory Memorandum
given the evidence it has heard as well as the fact that, currently, the discharge
of a custodial officer on medical grounds occurs in accordance with regulation
5 of the Prisons Regulations 1982 and regulation 51 of the Young Offenders
Regulations 1995. The Committee is of the view it is inappropriate to use a
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Mr Steven Norris, Acting Executive Director, Operational Support, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p14.
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Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p6.

85

Custodial Legislation (Officers Discipline) Amendment Bill 2013, Explanatory Memorandum,
p4.
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removal power for loss of confidence in cases where custodial officers are
medically unfit.
7.31

On raising this matter with the Minister for Corrective Services, the
Committee was informed that the Bill does not intend to override the
regulations governing the discharge of a custodial officer on medical
grounds.86

7.32

A minority of the Committee found troubling the apparent contradiction
between the Second Reading Speech statement that the CEO could use the
provisions for removing a medically unfit prison officer and the Department’s
assurance that the provisions were not intended to be used for removal of a
medically unfit prison officer.

7.33

Accordingly, a minority of the Committee recommends as follows.

Minority Recommendation 2:
A minority of the Committee recommends that:
The Minister representing the Minister for Corrective Services provide to the
Parliament a clarifying statement confirming that removal power for loss of
confidence will not be used in cases where custodial officers are medically
unfit.

8

ABROGATION OF THE PRIVILEGE AGAINST SELF-INCRIMINATION

8.1

The abrogation of the privilege against self-incrimination in the Bill raises the
fundamental legislative principle: ‘Does the Bill provide appropriate
protection against self-incrimination’.

8.2

The abrogation and other relevant provisions is provided for in clause 7,
proposed new subsections 101(4)-(7), which provides:
101. Removal action
(4) For the purpose of the investigation the chief
executive officer may require the prison officer to do all
or any of the following —

86
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(a) provide the chief executive officer with any
information or answer any question that the chief
executive officer requires;
(b) produce to the chief executive officer any
document in the custody or under the control of the
prison officer.
(5) The prison officer is not excused from giving
information, answering any question or producing a
document when required to do so under subsection (4)
on the ground that the information, answer or
document might —
(a) incriminate the prison officer; or
(b) render the prison officer liable to a disciplinary
measure under Division 2 or removal under this
Division.
(6) The information, answer or document is not
admissible in evidence against the prison officer in any
criminal proceedings except in proceedings for an
offence under subsection (7).
(7) A prison officer must not, in response to a
requirement under subsection (4) —
(a) fail or refuse to provide the required
information or answer or produce the required
document; or
(b) give information or an answer that is false or
misleading in a material particular; or
(c) produce a document that the prison officer
knows is false or misleading in a material
particular —
(i) without indicating that the document is
false or misleading and, to the extent the
prison officer can, how the document is false
or misleading; and
(ii) if the prison officer has, or can
reasonably obtain, the correct information
39
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—
without
information.

providing

the

correct

Penalty: a fine of $4 000 or 12 months’ imprisonment,
or both.
General principles
8.3

The privilege against self-incrimination has, as its source, the common law
rule that an individual accused of a criminal offence should not be obliged to
incriminate themselves. In Sorby v Commonwealth, Gibbs CJ said:
It has been a firmly established rule of the common law, since
the seventeenth century, that no individual can be compelled
to incriminate himself (or herself). An individual may refuse
to answer any question, or to produce any document or thing,
if to do so ‘may tend to bring him (or her) into the peril and
possibility of being convicted as a criminal’.87

8.4

This general principle has been enshrined in section 24 of the Evidence Act
1906, which provides:
24. Questions tending to criminate
Except as hereinbefore provided, nothing in this Act shall
render any person compellable to answer any question
tending to criminate himself.

8.5

Sections 8(1)(d) and 11 of the Evidence Act 1906 provide exceptions to this
rule, as follows.
8. Accused persons in criminal cases
(1) Except as in this Act it is otherwise provided, every
person charged with an offence shall be a competent but
not a compellable witness at every stage of the
proceedings whether the person so charged is charged
solely or jointly with any other person: Provided as
follows —
…
(d) a person charged and being a witness in
pursuance of this section may be asked any question

87
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in cross-examination, notwithstanding that it would
tend to criminate him as to the offence charged;
11. Court may compel answer to incriminating question
(1) Whenever in any proceeding any person called as a
witness, or required to answer any interrogatory, declines
to answer any question or interrogatory on the ground that
his answer will criminate or tend to criminate him, the
judge may, if it appears to him expedient for the ends of
justice that such person should be compelled to answer
such question or interrogatory, tell such person that, if he
answers such question or interrogatory, and other
questions or interrogatories that may be put to him, in a
satisfactory manner, he will grant him the certificate
hereinafter mentioned.
(2) Thereupon such person shall no longer be entitled to
refuse to answer any question or interrogatory on the
ground that his answer will criminate or tend to criminate
him; and thereafter if such person shall have given his
evidence to the satisfaction of the judge, the judge shall
give such person a certificate to the effect that he was
called as a witness or interrogated in the said proceeding
and that his evidence was required for the ends of justice,
and was given to his satisfaction.
8.6

In some circumstances, it has been acknowledged that the authorities may
need information to enable them to carry out their duties to the community.
Thus the privilege against self-incrimination may not be absolute and can be
modified or excluded by legislation to facilitate investigative activities. Also,
it has been recognised that the public benefit from a negation of the privilege
needs to outweigh the resultant harm from its removal.88

8.7

It is further argued that, if, for sufficient reason, the law requires the
abrogation of the privilege against self-incrimination, the law should generally
provide safeguards.89

88

Western Australia, Legislative Council, Standing Committee on Legislation, Report 15,
Criminal Investigations (Exceptional Powers) Fortification Removal Bill 2001, 9 May 2002,
p72.

89

See Queensland Law Reform Commission, The Abrogation of the Privilege Against SelfIncrimination, Report No 59, December 2004, p63 and 95, accessible at:
http://www.qlrc.qld.gov.au/reports/r59.pdf.
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8.8

8.9

The Committee notes the legislative approach adopted by the Queensland
Scrutiny of Legislation Committee has been that a removal of the privilege
against self-incrimination may be justified:


if the matters concerned are matters peculiarly within the knowledge
of the persons denied the benefit of the privilege and which it would
be difficult or impossible to establish via any alternative evidentiary
means;



the bill prohibits the use of the information obtained in prosecutions
against the person;



in order to secure this restriction on the use of the information
obtained, the person should not be required to fulfil any condition
such as formally claiming the right.90

The Committee also notes the Queensland Law Reform Commission has
stated that:
abrogation might also be justified where there is an
immediate need for information to avoid risks such as danger
to human life, serious personal injury or damage to human
health, serious damage to property or the environment, or
significant economic detriment, or where there is a
compelling argument that the information is necessary to
prevent further harm from occurring.91

Evidence considered
8.10

The Committee received evidence both in favour of and against the abrogation
of the privilege against self-incrimination as provided for in the Bill.

8.11

Some of the evidence from employee representative organisations was as
follows:


According to the Western Australian Prison Officers’ Union:
The power of compulsory examination is unnecessary, and an
overreach in relation to the Removal Action. The CEO can

90

Parliament of Queensland, Legislative Assembly, Scrutiny of Legislation Committee, Alert
Digest No 8, 2001, p8, quoted in Western Australia, Legislative Council, Standing Committee
on Legislation, Report 15, Criminal Investigations (Exceptional Powers) Fortification Removal
Bill 2001, 9 May 2002, p73.

91

Queensland Law Reform Commission, The Abrogation of the Privilege Against SelfIncrimination, Report No 59, December 2004, p54.
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proceed with justification to termination where the Prison
Officer fails to make a candid and thorough disclosure.92


According to the WA Police Union:
It is our respected opinion that in the context of removal
action, it is not necessary. Our opinion is based on the
premise that it is hard to imagine circumstances in which an
individual’s right to a fair and just trial should be abrogated
for an investigation which need only prove a loss of
confidence, not a finding of fact or guilt. 93

8.12

The WA Police Union also raised concerns about how any compelled
information might be used in any subsequent prosecutions, despite not being
admissible in any criminal proceedings.94

8.13

The Law Society of Western Australia is opposed to the abrogation of the
privilege as provided in the Bill for a number of reasons, including:


Subsections 101(4) to (7) operate in a way that is contrary to the
privilege against self-incrimination, which has come to be regarded
not merely a rule of evidence but a substantive right (the nature of a
human right as recognised by the High Court in Environment
Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR
477 at 508).



The privilege against self-incrimination is consistent with Article
11(1) of the Universal Declaration of Human Rights:
Everyone charged with a penal offence has the right
to be presumed innocent until proved guilty according
to law in a public trial at which he has had all the
guarantees necessary for his defence.



Without subsections 101(6) and (7), there would be no failure to
accord with human rights and the provisions would be consistent with
the duty of good faith and fidelity of an employee implied in the
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Submission No 5 from Western Australian Prison Officers’ Union, 26 September 2014,
paragraph 7.8.
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Submission No 6 from WA Police Union, 30 September 2014, p1.
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Ibid, p2 and Submission No 5 from Western Australian Prison Officers’ Union, 26 September
2014, paragraph 7.7, citing Jason Lee v NSW Crime Commission [2013] HCA 39, where the
issue of ‘direct use immunity’ and ‘derivative use immunity’ was discussed and the potential,
under the Bill, for compelled information to lead to further evidence being obtained by other
means.
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employment agreement to provide information to the employer. The
imposition and breach of this duty could have disciplinary
consequences.

8.14

8.15



Subsection 101(7)(a) makes a criminal offence of a simple failure to
provide information or an answer, whether or not the prison officer
has the information or answer.



Subsection 101(7)(b) makes a criminal offence an act of giving
information or an answer which is false or misleading in a material
particular whether or not the prison officer has any knowledge that the
information or answer is false or misleading.95

Some of the evidence in support of the abrogation can be summarised as
follows:


According to the Minister for Corrective Services, it will assist the
expeditious conduct of investigations.96



According to the Department, it is not uncommon for officers to
refuse to answer questions during an investigation, thereby hampering
those investigations, causing significant delays. This may also result
in the investigation being discontinued.97 It was also argued that a
failure to answer a question could place the integrity of the custodial
facility in doubt.98

Additionally, in evidence before the Committee, when asked why the only
safeguard in the Bill appears to be that the compelled information is not
admissible in any other criminal proceedings rather than, also, other
disciplinary proceedings, the Department advised as follows.
Mr Norris: Discipline and loss of confidence are two distinct
processes. Information gathered under loss-of-confidence
abrogation of privilege against self-incrimination will not be
used in a Public Sector Management Act discipline process.99
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Submission No 2 from the Law Society of Western Australia, 25 September 2014.

96

Submission No 7 from Hon Joe Francis MLA, Minister for Corrective Services, 25 September
2014, p2.
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Mr Steven Norris, Acting Executive Director, Operational Support, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p8.
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Mr James McMahon, Commissioner for Corrective Services, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p8.

99

Mr Steven Norris, Acting Executive Director, Operational Support, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, p8.
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8.16

Furthermore, Ms Maria Saraceni gave the following evidence.
The CHAIR: What are your views on the abrogation of the
privilege against self-incrimination and the safeguards
provided for?
Ms Saraceni: My personal opinion is I do not have a
difficulty with the right of silence being removed provided
that there are strict provisions, perhaps stricter than what are
there already, so that that information obtained—documents
obtained—are not then handed across to another government
agency, such as the DPP and/or the CCC, of that ilk. I think
that is the biggest risk with this. It is fine that the information
and answers are not to be used against them in criminal
proceedings unless they lie or mislead essentially and those
provisions are in lots of acts, even the Occupational Safety
and Health Act. It is there so it is not unexpected in this. Why
are you asking someone to give away the right to silence?
Because you are trying to get to the truth, to the bottom of
things, or if you had an ulterior motive, then it becomes a
problem. With safeguards around it, more than what is there,
I think, I do not have a problem with it.
Hon LYNN MacLAREN: Can you point us to where
adequate safeguards might be expressed? Is there another act
that you could point to that does have adequate safeguards in
place for removing the right of silence?
Ms Saraceni: Not sufficiently there but there are some cases
that have been argued in various tribunals and courts where
it has become an issue. The way the jurisprudence is going, it
is likely going to make it clearer and you ring fence those
things so that other government entities or others do not deal
with it.
Hon SALLY TALBOT: If I can just translate this into a nonlegal framework or non-legal language. You are suggesting
that we might need additional safeguards so that where a
prison officer has self-incriminated in order to meet the terms
of this bill, that information could not be passed by the
commissioner to, for example, the CCC or the DPP?
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Ms Saraceni: Yes.100
Committee comment
8.17

The Committee appreciates the importance of custodial officers answering
questions in matters that may have disciplinary repercussions given the nature
of their role outlined above. A failure to do so could, in certain circumstances,
raise issues of integrity, which may have serious repercussions for the
custodial facility and, potentially, community safety.

8.18

The Committee notes section 9 of the Prisons Act 1981, as noted in Appendix
5, already abrogates the privilege against self-incrimination. This is in
circumstances where a person is required to give any information or answer
any question as part of an inquiry set up by the Commissioner. However, such
compelled information cannot be used in any other proceedings, including any
disciplinary proceedings, other than proceedings for failure to give an answer.

8.19

The Committee has surveyed the provisions of some other legislation which
abrogate, to various degrees, the privilege against self-incrimination to
facilitate investigative activities. These are set out in Appendix 5 for the
information of the Legislative Council.

8.20

While the Committee has noted that the Second Reading Speech states:
A penalty will be imposed for not producing the required
information. Safeguards do apply. Importantly, the compelled
information will not be used in any other proceedings and the
officer must be advised of the implications of the abrogation,
and the relevancy of the required information.
it would appear that the stated intention it not clearly articulated in the Bill.

8.21

100
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The Committee has also taken into consideration the following:


the Department’s evidence that information obtained under clause 7,
proposed new section 101 of the Bill will not be used in disciplinary
action under the PSMA;



concerns expressed in evidence about the use of compelled
information by other agencies; and



the existing safeguards in section 9(4) of the Prisons Act 1981.

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, pp2-3.
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8.22

The Committee recognises that custodial officers work in a closed
environment, requiring a heightened degree of trust and confidence.

8.23

As such, the majority of the Committee believes it is justified for the
abrogation of the privilege against self-incrimination to be extended to
removal actions.

8.24

However, noting the minority view at paragraph 8.25 below, to reflect the
intent of the Second Reading Speech, the Committee makes the following
recommendations:

Recommendation 1: The Committee recommends that the Custodial
Legislation (Officers Discipline) Amendment Bill 2013 be amended to reflect
the reference in the Second Reading Speech that:
Importantly, the compelled information will not be used
in any other proceedings and the officer must be
advised of the implications of the abrogation, and the
relevancy of the required information.

Recommendation 2:
The Committee recommends that the Minister
representing the Minister for Corrective Services advise the Legislative
Council whether information gathered pursuant to clause 7, proposed new
subsection 101(4) and clause 16 proposed new subsection 11CC(4) of the
Custodial Legislation (Officers Discipline) Amendment Bill 2013 will be
available for use by other agencies and, if so, the method by which it can be
used.

8.25

A minority of the Committee found that the privilege against selfincrimination is fundamental to the protection of individual liberty and
correctly regarded as a substantive right. It agreed with the Law Society of
Western Australia and employee representative organisations that, particularly
if a removal power for loss of confidence is available, such abrogation is
unjustified and, indeed, unnecessary.

8.26

A minority of the Committee therefore recommends as follows.

Minority Recommendation 3:
A minority of the Committee recommends that:
All clauses relating to the abrogation of the privilege against self-incrimination
be deleted from the Bill.
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8.27

Should these amendments not be made to the Bill, the minority of the
Committee join the majority of the Committee to make recommendations 1
and 2 unanimous.

9

OTHER SPECIFIC PROVISIONS CONSIDERED BY THE COMMITTEE

Clause 7, proposed new subsection 101(3)
9.1

This proposed new section provides:
101. Removal action
…
(3) The chief executive officer may conduct any
necessary investigation to determine a prison officer’s
suitability to continue as a prison officer.

Evidence considered
9.2

Employee representative organisations expressed concerns about the
appearance of the word ‘may’ rather than ‘shall’, suggesting there is no
mandatory requirement to conduct an investigation in a matter which may
result in removal for loss of confidence.101

9.3

The Committee sought the advice of the WA Police Union about the
equivalent provision in the Police Act 1892 regarding whether investigations
always occur before removal action is taken:
The CHAIR: Are there always investigations that take place
before removal actions are taken under part IIB?
Mr Tilbury: We are informed and invariably believe that
investigations have always taken place prior to removal
action being taken.102

9.4

The Department provided the following evidence.
Mr Norris: The word “may” allows the commissioner to
decide whether or not to conduct an investigation when
presented with a complaint against a prison officer or youth

101

See Submission No 3 from Unions WA, 25 September 2014, p1; Ms Meredith Hammat,
Secretary, Unions WA, Transcript of Evidence, 2 October 2014, p7.

102

Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, p6.
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custodial officer. The discretion is necessary because the bill
introduces two options for discipline—the first, Public Sector
Management Act discipline, and the second, the loss-ofconfidence proceedings for removal. If the commissioner
decides to pursue the Public Sector Management Act
discipline, then he will not conduct an investigation for lossof-confidence proceedings. The Police Act 1892 does not
contain the Public Sector Management Act discipline, thus
there is no need for the Commissioner of Police to exercise
that discretion that applies to the Commissioner of Corrective
Services.
Hon DONNA FARAGHER: So if it was under the loss-ofconfidence provisions, not through the PSMA, would an
investigation be held?
Mr Norris: Every allegation would turn on its own set of
facts, but, yes, I would agree.
Hon DAVE GRILLS: There was some discussion with
regard to the word “may”.
Hon DONNA FARAGHER: That is why I have come back to
you on that, because that is a point that has been raised—that
it should be “shall”. I understand now the distinction that you
have just put. But in the other subset of the non-PSMA side of
things, you are saying that there would be an investigation?
Mr Norris: There would be an investigation, yes.103
9.5

The Department further stated that the Commissioner needs to have flexibility
in deciding whether to conduct a formal investigation as initial inquiries may
lead to a decision to adopt PSMA disciplinary processes. For example, a
matter may appear serious when it is first raised but this may not be supported
by further inquiries. It was confirmed that once it became clear that the matter
was, indeed, serious enough to warrant consideration of removal for loss of
confidence, an investigation would be undertaken.104

9.6

When this issue was posed to Western Australia Police in the context of Part
IIB of the Police Act 1892, their evidence was as follows:

103

Mr Steven Norris, Acting Executive Director, Operational Support, Department of Corrective
Services, Transcript of Evidence, 2 October 2014, pp7-8. See also Submission No 3 from
Unions WA, 25 September 2014, p1.

104

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 16 October 2014.
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Hon DONNA FARAGHER: Taking up that point, and
recognising that there are individual circumstances in the
way that they deal with them, in the bill that is before us,
there is a provision that the commissioner “may”, rather than
“shall”, undertake an investigation, and that has been a point
of discussion by other witnesses that have appeared before us.
I am just interested to know—perhaps it is going back to one
of the earlier questions with respect to how often review
officers are appointed for inquiries—who makes the decision
for an inquiry or an investigation to be undertaken. Is that the
assistant commissioner for professional standards? I am just
trying to get an understanding of who makes, I suppose, the
threshold question as to when an investigation would actually
be undertaken.
Mr ADAMS: Pretty well all allegations of police
unprofessional conduct are subject to a degree of
investigation. That may be at a low-level tabletop resolution.
The classic example is someone who shows a bit of bad
attitude when they hand out a traffic infringement. That may
be dealt with by what is referred to as the ECAT within our
police complaints area—unfortunately I do not know what the
acronym stands for. They will work with the local supervisor,
the person that is aggrieved and the police officer to come to,
hopefully, a very short, sharp resolution. That might result in
an apology being made to the person that is aggrieved or an
agreement to agree to disagree. Obviously, as you walk up
the scale of seriousness, as soon as you start heading into
neglect of duty, conduct unbecoming and excessive force,
there will always be an investigation. The investigation
breadth and depth will always alter as it heads up the
seriousness scale. Last year the internal affairs unit
investigated in excess of 1 300 allegations against police
officers. Because the internal affairs unit is not the only
investigative body of police officer unprofessional conduct,
the districts also have a role to play, and I think they had
slightly more allegations that they investigated. I think it was
around the 1 500 or 1 600 mark. There will always be a
degree of investigation. Obviously, the further up the scale
you go, the much more in-depth it will be, but there is always
a degree of consideration about what happened, who did
what, what do we need to do to prevent this happening again,
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and are there some more deep-seated seated policy-related
issues within WA Police that need attention.105
Committee comment
9.7

The stated intention there would be an investigation before a removal power
was exercised is not clearly provided for in clause 7, proposed new subsection
101(3) or anywhere else in the Bill.

9.8

In assessing the degree of procedural fairness extended to custodial officers in
the Bill, the Committee has had regard to the principle that the failure of a
primary decision maker to afford procedural fairness is a well established
basis of jurisdictional error.106

9.9

Also, while the Committee understands the rationale provided by the
Department for the appearance of ‘may’ rather than ‘shall’ in the provision, it
is unclear how the threshold question of whether to use PSMA disciplinary
processes or removal action will be dealt with if not under section 101(3),
given it refers to “any necessary investigation”.

9.10

It is also notable that section 79(5) of the PSMA provides:
79. Substandard performance, definition of and powers as to
…
(5) If an employee does not admit to his or her employing
authority that his or her performance is substandard for
the purposes of this section, that employing authority
shall, before forming the opinion that the performance of
the employee is substandard for those purposes, cause an
investigation to be held into whether or not the
performance of the employee is substandard.

105

Mr Allen Adams, Assistant Commissioner, Professional Standards, Western Australia Police,
Transcript of Evidence, 7 October 2014, pp9-10.

106

In the case of Kirk v Industrial Relations Commission of NSW & Workcover the High Court
quashed the conviction of Mr Kirk on a number of grounds, including a failure to conduct the
proceedings against him in a satisfactory manner. This included the charges against him failing
to identify what measures should have been taken by Mr Kirk to avoid being prosecuted under
the Occupational Health and Safety Act 1983 (NSW). One of the most important principles to
arise from Kirk was the recognition of the constitutional entrenchment of the supervisory
powers of State Supreme Courts over inferior courts and tribunals and the ability for this
supervision to correct jurisdictional errors. This jurisdiction becomes enlivened where there is a
denial of procedural fairness. See also Justice J Gilmour, Kirk: Newton’s apple fell, a paper
presented at the 2010 Conference of the Samual Griffith Society, 29 August 2010, Perth, p25
and Davis, Malcolm, Implications of the High Court’s Decision in Kirk v Industrial Relations
Commission
of
NSW
&
Workcover
NSW,
p7
(accessed
at
archive.hrnicholls.com.au/archives/vol30/2010davis.pdf on 16 October 2014).
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9.11

It would seem reasonable that the Bill require the same before a removal
power is exercised.

9.12

The Committee therefore makes the following recommendation:

Recommendation 3: The Committee recommends that, given:
(d) the Commissioner for Corrective Services deals with disciplinary
actions under Part 5 of the Public Sector Management Act 1994 and
proposed under clause 7 and clause 16 of the Custodial Legislation
(Officers Discipline) Amendment Bill 2013;
(e) the requirement under section 79 of the Public Sector Management Act
1994 for an investigation to be held; and
(f) the evidence given to the Committee by Western Australia Police about
current practice under Part IIB of the Police Act 1892 and the evidence
from the Department for Corrective Services that an investigation
would be undertaken if removal for loss of confidence is contemplated,
the Minister representing the Minister for Corrective Services assure the
Legislative Council, that, despite the word ‘may’ appearing in clause 7
proposed new subsection 101(3) and clause 16 proposed new subsection
11CC(3), an investigation will be held when removal action is contemplated.

Clause 7, proposed new section 102
Section 102(1)
9.13

This proposed new subsection provides:
102. Notice of loss of confidence
(1) The chief executive officer may give a prison officer
a written notice setting out the grounds on which the
chief executive officer does not have confidence in the
prison officer’s suitability to continue as a prison
officer.

9.14

52

The Committee received evidence from some employee representative
organisations regarding their concerns with the appearance of the word ‘may’
rather than ‘shall’ or ‘must’ in this provision. In their view, the provision
would allow the Commissioner to have a discretion about whether to give a
written notice where it has been decided that removal action will be taken.
They argued that this would deny procedural fairness to the custodial officer,
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with no guarantee of an opportunity to ascertain the nature or content of
allegations made against them.107
9.15

In response to these concerns the Department stated:
There is no discretion for the Commissioner about whether to
give a written notice once a decision to commence removal
action has been made. The written notice is necessary to
commence removal action.
The word ‘may’ in section 102(1) refers to the fact that the
Commissioner could either give the prison officer a written
notice, indicating a decision to take removal action or take no
action or some other actions.108

9.16

Both Western Australia Police and the WA Police Union stated they were not
aware of any instances where the Commissioner of Police has not provided
written notice to a police officer when removal action is taken.109

Committee comment
9.17

It would appear that the intent that there be no discretion to give written notice
where a decision has been made to remove a custodial officer is not clearly
provided for in proposed new subsection 102(1), despite the evidence of the
Department.

9.18

The Committee notes that paragraph 1.4 of Commissioner’s Instruction
No.3 issued under Part 5 of the PSMA states:
No finding can be made that an employee has committed a
breach of discipline unless in the course of the disciplinary
process:
a) the employee is notified in writing:
i. of the conduct relating to the possible breach of
discipline, in sufficient detail to enable the employee to
know what is alleged against him or her, and

107

See Submission No 6 from WA Police Union, 30 September 2014, pp2-3; Ms Meredith
Hammat, Secretary, Unions WA, Transcript of Evidence, p8; Mr George Tilbury, WA Police
Union, Transcript of Evidence, pp4-5.

108

Department of Corrective Services, Answers to questions on notice, 7 October 2014.

109

See Mr Allen Adams, Assistant Commissioner, Professional Standards, WA Police, Transcript
of Evidence, 7 October 2014, p5; Mr George Tilbury, President, WA Police Union, Transcript
of Evidence, 2 October 2014, pp4-5.

53

Legislation Committee

ii. that if a breach of discipline is found to have occurred,
action may be taken which may range from counselling to
dismissal.110
9.19

The Committee respects the principle that a custodial officer should receive a
written notice from the Commissioner if removal action against them is
contemplated to ensure procedural fairness. This is consistent with the advice
of the Department.

9.20

The Committee therefore makes the following recommendation:

Recommendation 4:
The Committee recommends that the Minister
representing the Minister for Corrective Services assure the Legislative
Council that once a decision has been made to take removal action against a
custodial officer, the provision of a written notice to the custodial officer by
the Commissioner for Corrective Services shall not be discretionary.

Section 102(2)
9.21

This proposed new subsection provides:
102. Notice of loss of confidence
…
(2) The prison officer may make written submissions to
the chief executive officer in relation to the notice
within the following period (the submission period) —
(a) 21 days after the day on which the notice is
given; or
(b) any longer period after that day allowed by the
chief executive officer.

9.22

Employee representative organisations raised similar concerns to those raised
regarding clause 7, proposed new subsection 102(1).111

9.23

The Western Australia Police advised the Committee as follows.

110

Commissioner’s Instruction No.3 of 8 November 2012 entitled “Discipline – general”, 8
November 2012.

111

See Submission No 6 from WA Police Union, 30 September 2014, p3; Mr George Tilbury,
President, WA Police Union, Transcript of Evidence, 2 October 2014, p5.
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The CHAIR: Have there been any circumstances where
under section 33L(1), a written notice has not been given
where a removal action takes place?
Mr ADAMS: The available data and information on hand
strongly indicates that a written notice has on every occasion
been given to the subject officer when removal action has
taken place.112
9.24

The WA Police Union also provided the following evidence.
The CHAIR: I refer to the second and third paragraphs on
page 3. Have there been any instances under the equivalent
provision in the Police Act, section 33L(2), where the
Commissioner of Police has refused to provide a police
officer with an opportunity to make written submissions?
Mr Tilbury: We are not aware of any instances where the
Commissioner of Police has refused to provide a police
officer with an opportunity to make a written submission.
However, we maintain our view that the chief executive
officer should be required to provide custodial officers with
an opportunity to make a written submission.113

9.25

The Committee is satisfied that clause 7, proposed new subsection 102(2)
does not preclude a custodial officer from making written submissions to the
Commissioner in relation to the notice of loss of confidence.

Section 102(6)
9.26

This proposed new section provides:
102. Notice of loss of confidence
…
(6) Except as provided in the regulations, the chief
executive officer must, within 7 days after giving the
decision notice —

112

See Mr Allen Adams, Assistant Commissioner, Professional Standards, Western Australia
Police, Transcript of Evidence, 7 October 2014, p5.

113

Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, p5.
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(a) give to the prison officer a copy of any
documents that were considered by the chief
executive officer in making the decision; and
(b) make available to the prison officer for
inspection any other materials that were
considered by the chief executive officer in
making the decision.
Generally
9.27

To assist the Committee in its consideration of this provision, the Committee
requested the following information from the Department:


how ‘documents’ and ‘other materials’ are distinguished;



why only inspection is permitted of ‘other materials’;



the stage in the process at which copies of documents are given to the
custodial officer and inspection of materials made available; and



why there was a need for seven days to give the officer a copy of
documents and inspection of materials.

Evidence considered
Distinguishing ‘documents’ and ‘other materials’ and inspection of materials
9.28

On the issue of how ‘documents’ and ‘other materials’ are distinguished, the
Department advised the Committee that:


‘Other materials’ may include non-documentary evidence such as
occurrence books, computer printouts, closed circuit television
footage or other physical evidence.114



Inspection rather than copying of materials is permitted because
materials (such as physical evidence) may be unable to be copied or
otherwise reproduced and that inspection is provided in the interests
of natural justice and procedural fairness.115

114

Department of Corrective Services, Answers to questions on notice, p1.

115

Ibid.
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There is no need for guidance in the Bill to distinguish between
documents and materials. This may restrict the materials that can be
made available to an officer.116

The stage in the process for copying and inspection
9.29

Some employee representative organisations considered that copies of
relevant documents and materials should be provided and inspection made
available at the time the removal notice is issued. It was argued that this would
enable the custodial officer to respond comprehensively to the written notice
and may assist in avoiding unnecessary appeals.117 The Committee is working
on the understanding that written notice of the removal is always provided to
the custodial officer (see recommendation 4 regarding the Committee’s views
about the need to clarify this point).

7 days for copying and inspection
9.30

In response to these concerns, the Department stated that documents and other
materials may not be immediately available for logistical reasons.
Furthermore, it was suggested that persons with an interest in the documents
and other materials (e.g. witnesses) may also need to be advised prior to these
documents and other materials being made available to the custodial officer.118

9.31

The Department also advised the Committee that, in relation to the provision
of notices pursuant to clause 7, proposed new subsections 102(1) and 102(6):
The normal turn-around time for documents to be made
available for inspection is two to three days after the issuance
of the notices.119

The Police Force Regulations 1979
9.32

The Department has stated that the regulations to be made following the
passage of the Bill will mainly mirror those in the Police Force Regulations
1979 relating to removal actions under Part IIB of the Police Act 1892.120

9.33

Regulation 6A05(2)-(4) of the Police Force Regulations 1979 provides that:

116

Department of Corrective Services, Answers to questions on notice, p1.

117

See Submission No 6 from WA Police Union, 30 September 2014, p3; Submission No 5 from
Western Australian Prison Officers’ Union, 26 September 2014, paragraph 9.3.

118

Department of Corrective Services, Answers to questions on notice, p1.

119

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 15 October 2014.

120

Mr Robert Fong, Team Leader, Policy and Legislation, Department of Corrective Services,
Transcript of Evidence, 2 October 2014, p3.
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(2) As soon as practicable after the Commissioner gives a
notice to a member, the Commissioner shall —
(a) provide to the member a copy of any of the following
documents relating to the decision to give the notice —
(i) the Summary of Investigation
supplementary Summary of Investigation;

and

any

(ii) the Inspection List and any supplementary
Inspection List;
(iii) any document examined and taken into account in
deciding to issue the notice; and
(b) make available to the member for inspection any
other material examined and taken into account in
deciding to issue the notice.
(3) Subregulation (2) does not apply to any document or
material that is privileged.
(4) If the Commissioner does not provide a member with a
copy of a document or make available to the member for
inspection any other material because it is privileged the
Commissioner shall advise the member of the ground for the
document or material being privileged.
9.34

Regulation 6A09(2)(a) provides that:
(2) The Commissioner is not required to comply with section
33L(5)(b) of the Act —
(a) to the extent that he or she has already provided the
member with a copy of the documents or made available
to the member for inspection any other materials under
this Part;

9.35

The Department further advised the Committee as follows:
The CHAIR: Will the grounds set out in the removal notice
refer to documents that have been taken into account as in the
case set out in regulation 6A05(2) and 6A06 of the Police
Force Regulations 1979?
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Mr Fong: Yes, the principles of natural justice and
procedural fairness apply to loss of confidence. It is
anticipated that the removal notice will include a brief of
evidence outlining all evidence relied on by the
commissioner.121
9.36

Section 33L(5)(b) of the Police Act 1892 is the equivalent of clause 7,
proposed new subsection 102(6) of the Bill and provides that:
33L. Notice of loss of confidence to be given before removal
action is taken
…
(5) If the Commissioner of Police decides to take removal
action —
…
(b) except to the extent that the regulations otherwise
provide, the Commissioner shall, within 7 days of giving
the notice of the decision under subsection (3)(b),
provide to the member a copy of any documents and
make available to the member for inspection any other
materials that were examined and taken into account by
the Commissioner in making the decision;

9.37

During the hearings Western Australia Police provided the following
evidence:
The CHAIR: With respect to section 33L(5)(b) of the Police
Act, how are the documents and other materials referred to
distinguished; and, why is there a need for seven days to give
the officer a copy of documents and inspection of materials?
Mr ADAMS: The second part of that question is simply for
management purposes, as far as we can tell. It just gives an
ability to get what is needed together. In respect to the first
half of the question, I did a fair amount of follow-up on this
yesterday to get my head around the process, but at the point
in time when the police officer is provided with the
commissioner’s intention to remove them, they are provided
primarily with the investigation summary, which is a

121

Mr Robert Fong, Team Leader, Policy and Legislation, Department of Corrective Services,
Transcript of Evidence, 2 October 2014, p12.
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document produced by the independent review officer. It is
not the investigation file itself; it is a summary of that
investigation file and the findings of that independent review
officer. Attached to that are references to psychological
reports that might be relevant in terms of the longer term
prospects of rehabilitation by the police officer and particular
statements that are pivotal to the change against that police
officer. So, there is a set of documents that provide details of
all the information that was provided or that was considered
by the commissioner in reaching that decision.122
Committee comment
9.38

The Committee notes that, should regulation 6A05 of the Police Force
Regulations 1979 be replicated for custodial officers, they will have access to
copies of documents and be able to inspect materials taken into account by the
Commissioner in issuing a removal notice pursuant to clause 7, proposed new
subsection 102(1). This will enable custodial officers to take documentation
into account when making any submissions pursuant to clause 7, proposed
new subsection 102(2).

9.39

Similarly, should regulation 6A09(2)(a) of the Police Force Regulations 1979
be replicated for custodial officers, documents and materials referred to in
clause 7, proposed new subsection 102(6) may also refer to those not provided
to the custodial officer for copying or inspection in the first instance but which
become relevant following submissions made by the custodial officer.

9.40

Without the benefit of having a copy of the draft regulations, which the
Committee understands are still being formulated, the Committee is relying on
advice from the Department about the intended replication of Regulation
6A05(2)-(4) of the Police Force Regulations 1979. On this basis, the
Committee supports the application of the equivalent regulations as they relate
to the production of documents to custodial officers.

Clause 7, proposed new section 103
9.41

This proposed new section provides:
103. Maintenance payment
(1) If a prison officer is removed as a result of removal
action, the prison officer is entitled to receive a payment (a

122
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Mr Allen Adams, Assistant Commissioner, Professional Standards, WA Police, Transcript of
Evidence, 7 October 2014, pp7-8.
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maintenance payment) for the period of 28 days after the day
on which the prison officer is removed (the maintenance
period).
(2) The Minister may, in exceptional circumstances, direct
that a maintenance payment must be paid to the prison officer
for a specified period after the maintenance period.
(3) For the purpose of subsection (2), the specified period is a
period not exceeding 6 months specified by the Minister but in
any event ending on the day any appeal is determined by the
WAIRC.
(4) Any maintenance payment must be determined on the
basis of the salary of the prison officer at the time of the
removal.
9.42

The Explanatory Memorandum for the Bill provides the following rationale
behind limiting the payment to 28 days.
The intent of limiting (sic) maintenance payment to 28 days is
to discourage frivolous appeals. If an appeal has no prospect
of success, the prison officer is unlikely to pursue it because
he or she might not be granted any income support beyond
the 28 days.
…
It is intended the maintenance payment will be equivalent to
the salary of the prison officer at the time of his or her
removal.123

Evidence considered
9.43

In response to questions posed by the Committee it was further stated by the
Department that:
The period of 28 days is the time during which a person who
has lost his/her employment can seek provision for income
from an alternative source, eg Centrelink.
The 28 day period is consistent with current entitlements for
prison officers and youth custodial officers. The Prison

123

Custodial Legislation (Officers Discipline) Amendment Bill 2013, Explanatory Memorandum,
pp4-5.
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Officers’ Enterprise Agreement provides for payment of 28
days in lieu of notice for termination. The Young Offenders
Regulations 1995 (Clause 52) provides for one month’s pay in
lieu of notice for termination.124
9.44

In her evidence, Ms Maria Saraceni was of the view that the 28 day period
was reasonable on the basis that 28 days is the time limit someone in the
private sector would have to sue for unfair dismissal.125

9.45

There was some support from employee representative organisations for the
existence of a maintenance payment.

9.46

The Western Australian Prison Officers’ Union stated:
The Union has no objection to the maintenance payment. The
Union observes that the time taken to resolve unfair dismissal
cases is often much greater than 28 days.126

9.47

The WA Police Union stated:
The 28 day maintenance period provided for by s.33M
of the Police Act effectively provides procedural fairness
for a Member to be able to consider an appeal as per
s.33P or resign in accordance with s.330. While there is
provision for the Minister to extend that maintenance
period beyond 28 days, and up to a period of 6 months in
exceptional circumstances, we are not aware of any cases
where Members have sought extensions because of
exceptional circumstances. That being said, such
circumstances might arise, and the extension provision
would have the benefit of extending procedural fairness in
those cases.127

9.48

The Community & Public Sector Union/Civil Service Union of WA made the
following criticisms of proposed new subsection 11CE applying to youth
custodial officers:
The maintenance payment under the proposed s. 11CE is for
a period of 28 days after the day on which the YCO has
been removed. In essence it is similar to a payment in lieu of

124

Department of Corrective Services, Answers to questions on notice, 7 October 2014, p2.

125

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p6.

126

Western Australian Prison Officers’ Union, Written response, 2 October 2014, paragraph 1.9.

127

Letter from Mr George Tilbury, President, WA Police Union, 6 October 2014, p2.
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notice if the termination is for misconduct, other serious
misconduct. The Minister, not the employing authority, can
direct the payment to be for a specified period up to six
months.
There are several drawbacks to this arrangement.
First, it is the Minister’s decision, and there are no criteria
specified as to how the Minister would exercise his or her
discretion. What are exceptional circumstances? Exceptional
circumstances are usually determined by which party has
the sufficient leverage. An ordinary JCO would not have
much power at all.
Secondly, the purpose of the legislation is to curtail the
rights of a JCO to make a claim for unfair dismissal. For
example, proposed s. 11CG limits a claim of constructive
dismissal because it sanctions an offer of resignation during
the maintenance period. It acts as a carrot and stick by
using statutory pressure to induce a resignation, for which
there is no right of challenge to the overarching pressure.
Thirdly, the time taken for appeals to be heard, as
evidenced by various police cases, means that the JCO
would be out of pocket, and obliged to find other work, if it is
available.
Finally, the maintenance payment is discounted in a claim
for back pay in the event of reinstatement, and in the event of
compensation being payable if
reinstatement is
impracticable. A survey of the decided cases on loss of
confidence indicates that very few have been successful.128
9.49

Despite having no objection to the maintenance payment, the Western
Australian Prison Officers’ Union made the following observation.
The Union has grave reservations about the proposal that
applications for the extension of the maintenance payment are
to be made to the same person who determined the
termination of the employment. In the interests of procedural

128

Letter from Mr Warwick Claydon, Senior Industrial Officer, Community & Public Sector
Union/Civil Service Union of WA, 7 October 2014, p5.
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fairness and to dispel any allegation of bias, such
applications should be made to an independent third party.129
Committee comment
9.50

The majority of the Committee is satisfied that the terms of clause 7, proposed
new subsection 101(3) are reasonable in the circumstances.

9.51

A minority of the Committee was not satisfied that the terms of clause 7,
proposed new subsection 101(3) are reasonable in the circumstances and
therefore recommends as follows:

Minority Recommendation 4:
A minority of the Committee recommends that:
Applications for an extension of the maintenance period should be referred to
an independent third party.

Clause 7, proposed new subsection 106
Section 106(5)
9.52

This proposed new subsection provides:
106. Appeal right
…
(5) The only parties to the appeal are the prison officer and
the chief executive officer.

9.53

A similar provision in section 33P(5) of the Police Act 1891 provides:
33P. Appeal right
…
(5) The parties to an appeal are the appellant and the
Commissioner of Police and no other person may be a party
to the appeal.

129
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Western Australian Prison Officers’ Union, Written response, 2 October 2014, paragraph 1.9.
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9.54

Under the current system, the Western Australian Prison Officers’ Union can
appeal to the Prison Officers Appeal Tribunal (POAT) on behalf of a prison
officer or more than one prison officer at a time. The procedures for the
hearing at the POAT are determined by the Chairman of the POAT who is a
magistrate.130

9.55

The Committee notes that the IRC has the power to direct parties to be joined
or struck out in unfair dismissal claims under section 27(1)(j) of the Industrial
Relations Act 1979. Further, section 29B of the Industrial Relations Act 1979
provides that the parties to proceedings are the applicant and any other
persons, bodies, organisations or associations upon whom an application is
served.

9.56

The Committee further notes these sections do not apply to appeals against
removal decisions by virtue of not having been included in the table set out
under clause 7, proposed new section 110B of the Bill. Rather, the Bill
operates to restrict the parties that would ordinarily be permitted under the
Industrial Relations Act 1979.

Evidence considered
9.57

In its submission to the Committee, the WA Police Union stated as follows:
We note that section 106(5) provides that the “only parties to
the appeal are the prison officer and the chief executive
officer”. We query the utility in such a limiting provision. In
our view, the legislature should not seek to restrict the appeal
process in this way. There may be cogent reasons why a
further party should be allowed to join as a party to an
appeal. In considering whether it is appropriate to allow
parties to join appeal proceedings, we note that the Courts
have had regard to the nature and strength of the interests of
the applicant in the decision under appeal, the contribution
which the applicant is likely to make to a proper resolution of
the matter and whether the interests of the applicant and the
evidence to be lead will be adequately dealt with by the
persons already before the Court. Ultimately, if the joining of
a party to the appeal proceedings is in the interests of justice,
it should be allowed. For that reason, we recommend the
removal of section 106(5).131

130

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 10 October 2014.

131

Submission No 6 from WA Police Union, 30 September 2014, p4.
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9.58

In a hearing before the Committee, the WA Police Union also gave the
following evidence:
The CHAIR: Thank you. I refer to the fourth paragraph on
page 4 regarding joining parties. What has been the
experience under the equivalent section under part IIB of the
Police Act, section 33P(5)?
Mr Tilbury: We are unaware of any circumstances where a
party has wanted to join another to appeal proceedings in the
Industrial Relations Commission. However, we maintain the
view that this option should be available if it is in the interests
of justice.132

9.59

The Committee posed a question on notice to the Department about the
rationale behind the restriction on the number of parties in clause 7, proposed
new subsection 106(5). In its answer, the Department explained the restriction
on the basis that removal due to loss of confidence arises from a breach of
trust alleged by one party, the Commissioner, against another party, the prison
officer or youth custodial officer.133

9.60

The following evidence was also received from Ms Maria Saraceni in relation
to the issue of the limitation of the number of parties to an appeal from a
removal decision:
Ms Saraceni: The issue in relation to the parties, I guess
what that is dealing with is the current regime under the
Industrial Relations Commission: if there is an unfair
dismissal, you can either bring it under section 29 by the
employee personally, or under section 44, which is by the
union on behalf of the employee. There are two ways that you
can get before the commission for an unfair dismissal. So
proposed subsection (5), I do not see, causes me personally
any issue. The only parties are the prison officer and the
CEO, but I think it deals with removing someone else being
named as part of that action.134

Committee comment

132

Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, p5.

133

Department of Corrective Services, Answers to questions on notice, pp2-3.

134

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p7. Section 44 referred
to is section 44(7)(a)(i) of the Industrial Relations Act 1979, which provides that the IRC may
exercise the power to summon the attendance at a conference before the IRC on application of
any organisation, association or employer.
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9.61

The Committee recognises that the Industrial Relations Act 1979 enables
parties to proceedings for unfair dismissal to be all parties upon whom the
application for unfair dismissal is served.135 It also enables the IRC to join
parties to appeals from unfair dismissals, if it is in the interests of justice to do
so and appropriate for the proceedings. The Committee notes this right has
been removed in section 33P of the Police Act 1892 and this is replicated
under clause 7, proposed new section 110B of the Bill. The Committee has,
however, established to its own satisfaction, under the terms of the Bill, that
the custodial officer retains the right to be represented during an appeal by his
or her union or other representative.

9.62

A minority of the Committee found that where the IRC determines that the
interests of justice are better served by making other persons a party to the
appeal, the capacity to make that determination should not be removed by the
Bill.

9.63

Accordingly, a minority of the Committee recommends as follows.

Minority Recommendation 5:
A minority of the Committee recommends that:
Clause 7, proposed new subsection 106(5) and clause 16, proposed new
subsection 11CH(5) of the Custodial Legislation (Officers Discipline)
Amendment Bill 2013 be deleted.

Section 106(6)
9.64

This proposed new subsection provides:
106. Appeal right
…
(6) The prison officer does not have any right of appeal
against the removal decision other than under this section.

9.65

This provision amounts to a ‘privative clause’ (also known as an ‘ouster’
clause) because it seeks to restrict the judicial review of the decision to
remove a custodial officer.

135

Section 29B of the Industrial Relations Act 1979.
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9.66

The established authority with respect to privative clauses is R v Hickman; Ex
parte Fox and Clinton.136 This set down the following guiding principles:




A privative clause will successfully oust judicial review only if:
a)

The tribunal's decision was a bona fide attempt to exercise its
power.

b)

The decision relates to the subject matter of the legislation.

c)

The decision is reasonably capable of reference to the power
given to the tribunal.

The High Court has held that:
a)

a basic rule that applies to privative clauses, generally, is that
it is presumed that the Parliament does not intend to cut down
the jurisdiction of the courts save to the extent that the
legislation in question expressly so states or necessarily
implies. Accordingly, privative clauses are strictly
construed;137

b)

a clause providing that a ‘decision’ is final and may not be
appealed against, reviewed, quashed or called into question
by any court or tribunal cannot be applied to prevent the High
Court from determining whether a Commonwealth officer's
decision was affected by jurisdictional error and issuing relief
under section 75(v) of the Constitution;138

c)

the power “to confine inferior courts and tribunals within the
limits of their authority to decide” by granting prohibition,
mandamus and certiorari on the grounds of jurisdictional error
is a “defining characteristic of State Supreme Courts” which
cannot be removed by State Parliaments.139

136

(1945) 70 CLR 598.

137

Plaintiff S157/2002 v Commonwealth (2003) 195 ALR 24.

138

Ibid.

139

Kirk v Industrial Court of New South Wales (2010) HCA 1. See also Davis, Malcolm,
Implications of the High Court’s Decision in Kirk v Industrial Relations Commission of NSW &
Workcover NSW, p7 (accessed at archive.hrnicholls.com.au/archives/vol30/2010davis.pdf on 16
October 2014). Prohibition directs a subordinate to stop doing something the law prohibits;
mandamus is an order issued by higher court to compel or to direct a lower court or a
government officer to perform mandatory duties correctly and certiorari is an order by a higher
court directing a lower court to send the record in a given case for review.
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9.67

There is a strong presumption that a privative clause will not be
effective to exclude judicial review generally, particularly of a
jurisdictional error including a breach of procedural fairness.140

Section 90 of the Industrial Relations Act 1979 applies to the decision of the
IRC, by virtue of clause 7, proposed new section 110B, giving a limited right
of appeal to the Western Australian Industrial Appeal Court on the following
grounds:
(a) on the ground that the decision is in excess of jurisdiction
in that the matter the subject of the decision is not an
industrial matter; or
(b) on the ground that the decision is erroneous in law in that
there has been an error in the construction or interpretation
of any Act, regulation, award, industrial agreement or order
in the course of making the decision appealed against; or
(c) on the ground that the appellant has been denied the right
to be heard, but upon no other ground.

9.68

Clause 7, proposed new section 110B, modifies the application of section 90
of the Industrial Relations Act 1979 by providing:
A reference in subsection (1) to “any decision of the
President, the Full Bench, or the Commission in Court
Session” is to be read as if it were a reference to “a decision
of the Commission under the Prisons Act 1981 section 110E”.

9.69

Clause 7, proposed new subsection 110E(1) provides:
110E. Decision by WAIRC
(1) This section applies if the WAIRC decides on an appeal
that the decision to take removal action relating to the
appellant was harsh, oppressive or unfair.

9.70

The Department has stated that the effect of these provisions is that if the
Commissioner’s decision to take removal action is confirmed by the IRC,
there is no appeal avenue for the custodial officer.141 This leaves, according to
the Department, the only avenue of appeal from the decision of the IRC that

140

This is also referred to as natural justice.

141

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 16 October 2014.
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the removal was harsh, oppressive or unfair to the Industrial Court of Appeal
from the Commissioner on the grounds set out above.
9.71

The Committee received evidence from Ms Maria Saraceni on this clause,
who questioned whether it was the intention of the provision to preclude the
possibility of other avenues of appeal.
Ms Saraceni: Subsection (6), when I looked at it, is that
stopping someone from dealing with unfair dismissal in
anywhere other than the state Industrial Relations
Commission through the proposed new tribunal? Is that also
stopping them, perhaps, from suing for breach of contract in
the civil courts, in the District Court or the Supreme
Court?142

9.72

Ms Saraceni referred to a scenario concerning possible discrimination and
whether an action for discrimination under the Equal Opportunity Act 1984
was open to a custodial officer following a removal action.143

Committee comment
9.73

The Committee is of the view that clause 7, proposed new subsection 106(6)
intends to restrict an appeal by a custodial officer from a removal decision
only to the question of whether the removal decision was harsh, oppressive or
unfair.

9.74

However, with respect to whether clause 7, proposed new subsection 106(6)
read with the provisions referred to above is effective to deny any further
avenue of appeal to a custodial officer, the Committee notes that in the case of
Alistair Lindsay Gordon v Commissioner of Police, the Industrial Court of
Appeal, while recognising that a police officer did not have a right of appeal
against a decision of the IRC that a removal was not harsh, oppressive or
unfair, also stated:
A member may appeal to the court against a decision that he
be paid compensation rather than reinstated or against a
decision as to the amount of compensation.144

9.75

Accordingly, it is the Committee’s view that a custodial officer would have a
right of appeal to the Industrial Court of Appeal on this basis.

142

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p8.

143

Ibid.

144

[2011] WASCA 168 per Le Miere J at paragraph 19.
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9.76

Regarding other types of actions that may be taken by custodial officers, such
as a complaint under the Equal Opportunity Act 1984 leading to a
determination by the Equal Opportunity Tribunal, the Committee notes that
the grounds of appeal to the IRC could include those covered by this
legislation by virtue of the appeal being based on whether the removal action
was harsh, oppressive or unfair.

9.77

The Committee seeks clarification from the Government of the intent of the
provision and therefore makes the following recommendation.

Recommendation 5:
The Committee recommends that the Minister
representing the Minister for Corrective Services advise the Legislative
Council whether the intention of the Bill is to restrict the right of appeal
against a removal decision to that provided for in clause 7, proposed new
subsection 106(6) and clause 16, proposed new subsection 11CH(6) to the
exclusion of any other causes of action.

Clause 7, proposed new subsections 107(2) and (3)
9.78

These proposed new subsections provide:
107. Proceedings on appeal
…
(2) The appellant has at all times the burden of establishing
that the removal decision was harsh, oppressive or unfair.
(3) Subsection (2) has effect despite any law or practice to the
contrary.

Evidence considered
9.79

The Committee heard evidence from a number of witnesses about the
reasonableness of these provisions and whether they accord with current
practices.

9.80

Evidence from employee representative organisations stated the onus of proof
in summary dismissal actions is on the employer to prove the conduct
justifying the summary dismissal and compared the power to remove an
officer under the Bill with summary dismissal.145 This was done in support of

145

Submission No 3 from Unions WA, 25 September 2014, p2; Submission No 5 from Western
Australian Prison Officers’ Union, 26 September 2014, paragraph 8.1(2).
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their view that clause 7, proposed new subsection 107(2) reverses this onus of
proof.
9.81

The WA Police Union submitted that the onus to be applied, being the balance
of probabilities, should be inserted into clause 7, proposed new subsection
107(2).146

9.82

In answer to a question on notice posed by the Committee about whether the
onus of proof in clause 7, proposed new subsection 107(2) reflects existing
practice in proceedings before the IRC for unfair dismissal, the Department
stated:

9.83



the burden of proof is founded on the principle that he who asserts
bears the burden of proving the assertion, which is applied in WAIRC
in unfair dismissal proceedings; and



the standard of proof required is on the balance of probabilities.147

The Department referred to the case of The Federated Miscellaneous
Workers’ Union of Australia (WA Branch) v Coca Cola Bottlers as confirming
these principles, where the IRC stated:
The onus in this matter, the dismissal not being a summary
dismissal, was on the appellant to establish that the dismissal
was unfair, on the balance of probabilities.148

9.84

Evidence provided to the Committee on this matter from Ms Maria Saraceni
was as follows:
The CHAIR: With respect to clause 7, proposed new section
106(5), and clause 16, proposed new section 11CH(5), what
is your opinion on this provision? Does this reflect
established practice in unfair dismissal proceedings? And,
what would be the practical effect of this provision on
proceedings?
Ms Saraceni: The way I would answer this is that normally
when there is an unfair dismissal and termination has been on
notice—either paid out or a person has worked out a notice
period—then it is up to the employee to prove that the
decision to terminate was harsh, oppressive and unfair.

146

Submission No 6 from WA Police Union, 30 September 2014, p4.

147

Department of Corrective Services, Answers to questions on notice, 7 October 2014, pp3-4.
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[1999] WAIRC 1 at 13 per Sharkey P.
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However, if the reason for termination is gross misconduct,
not just misconduct—in the federal system, under the Fair
Work Act, they call it serious misconduct and it is defined, but
otherwise known as gross misconduct, and there is summary
termination; that is, without notice—then, even now under the
industrial relations system, it is the employer who bears the
evidentiary onus of proving why the termination was valid.
That is because it was in the employer’s mind, not the
employee’s mind—the “I don’t know why you sacked me”–
type scenario. That unfortunate Moylan case is a very big
case with the City of South Perth. But the regime that is
proposed here, yes, I guess it is not clear which onus is being
referred to. Does the act propose that the commission use its
normal powers under section 27 of the Industrial Relations
Act and deal with things normally? Because sometimes with
summary dismissal, the commission has actually asked the
employer to present first, rather than the employee, whereas
usually the person bringing the action goes first in court.
Sometimes they do it in reverse to assist with that onus. It is
not always there, but it is an evidentiary onus; it is still up to
the employee to prove that they have been sacked and that it
was unfair, and it is up to the employer to then meet that
evidentiary onus.149
Committee comment
9.85

The Committee notes that, through evidence, there have been some parallels
drawn between the removal process proposed by the Bill and summary
dismissal in that the removal action may be carried out when the notice is
given pursuant to clause 7, proposed new subsection 102(7). However, the
Committee notes that summary dismissal is instant, whereas pursuant to
clause 7, proposed new subsection 102(1) a written notice is given to the
officer setting out the grounds for a loss of confidence to which they have an
opportunity to respond in writing. This is a notable difference.

9.86

The Committee notes the remarks in The Federated Miscellaneous Workers’
Union of Australia (WA Branch) v Coca Cola Bottlers regarding the burden
and standard of proof referred to above.150

149

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, pp6-7.

150

See also Commissioner SJ Kenner, “Traps and Tips” when appearing in the Western
Australian Industrial Relations Commission – Law Society of WA Advocacy Workshop – 10
December 2001, paragraph 30.
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9.87

Additionally, clause 7, proposed new subsection 107(1)(a) provides that, on
the hearing of the appeal, the IRC is required to first consider the
Commissioner’s reasons for the removal decision.

9.88

The Committee also draws the attention of the House to recommendations 3
and 4. The Committee believes that an assurance from the Minister for
Corrective Services that written notice will be provided and an investigation
will be held, distinguishes the removal process from summary dismissal. This
being the case, the Committee is of the view that the terms of clause 7,
proposed new subsection 107(2) are reasonable in the circumstances, taking
into account the above factors.

Clause 7, proposed new sections 108 and 109
9.89

These proposed new sections provide:
108. Leave to tender new evidence on appeal
(1) New evidence cannot be tendered to the WAIRC during a
hearing of an appeal unless the WAIRC grants leave under
subsection (2) or (3).
(2) The WAIRC may grant the chief executive officer leave to
tender new evidence if —
(a) the appellant consents; or
(b) it is satisfied that it is in the interests of justice to do
so.
(3) The WAIRC may grant the appellant leave to tender new
evidence if —
(a) the chief executive officer consents; or
(b) the WAIRC is satisfied that —
(i) the appellant is likely to be able to use the new
evidence to show that the chief executive officer has
acted upon wrong or mistaken information; or
(ii) the new evidence might materially have affected
the chief executive officer’s removal decision; or
(iii) it is in the interests of justice to do so.
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(4) In the exercise of its discretion under subsection (3), the
WAIRC must have regard to —
(a) whether or not the appellant was aware of the
substance of the new evidence before the appellant’s
removal; and
(b) whether or not the substance of the new evidence was
contained in a document to which the appellant had
reasonable access before the appellant’s removal.
109. Opportunity to consider new evidence
(1) If the chief executive officer is given leave to tender new
evidence under section 108(2) —
(a) the WAIRC must give the appellant a reasonable
opportunity to consider the new evidence; and
(b) the appellant may, without the leave of the WAIRC,
tender new evidence under this section in response to the
new evidence tendered by the chief executive officer.
(2) If the appellant is given leave to tender new evidence
under section 108(3), the WAIRC must give the chief
executive officer a reasonable opportunity to consider the
new evidence.
General principles
9.90

Generally, in civil cases, where the appeal is by way of rehearing, appellate
courts have a power to receive further evidence on appeal. Where the appeal is
from a judgment after a trial or a hearing on the merits, it will be necessary in
some jurisdictions to show special grounds or some insistent demand of justice
before the new evidence is received. This is unless the evidence concerns
matters occurring after the trial or hearing. The exercise of the power is
discretionary.151

9.91

The general principles a judicial body will consider on an application to admit
new evidence are whether the evidence:

151

Halsbury’s Laws of Australia, at paragraph 195-8405. See also Ellis v Leeder (1951) 82 CLR
645 at 654, 655; [1951] ALR 708; (1951) 25 ALJ 414 per Dixon, Williams and Kitto JJ.
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9.92



could not have been obtained with reasonable diligence for use at the
trial;152



is such that there is a high degree of probability that there would be a
different verdict had it been available at the trial;153and



is appropriately credible.154

The IRC has considered requests for the tendering of new evidence under
Section 33R of Part IIB. For example, in Neil Stimpson v Commissioner of
Police, the IRC stated:
Section 33R of the Police Act 1892 governs the granting or
otherwise of new evidence. Section 26(1)(a) of the Industrial
Relations Act, 1979 also has application to the exercise of our
jurisdiction by virtue of s.33S.155

9.93

The IRC permitted the introduction of new evidence, in the form of an
affidavit of a witness, on the basis that if the evidence in it was to be accepted,
it would considerably weaken, if not eliminate, the allegation of having acted
corruptly.

Evidence considered
9.94

Evidence was received by the Committee on the proposed powers of the IRC
to receive new evidence.

9.95

The WA Police Union, in their submission, stated:
In our view, it is appropriate that new evidence be tendered at
the WAIRC if the prison officer or CEO consents or it is in the
interests of justice to do so. However, section 108 provides
for one test for a prison officer and another for the CEO. In
our view, it is unfair and unnecessary to provide a different
and more onerous test to prison officers in order that he/she
be able to admit fresh evidence (as is provided for in section
108(3)). In our view, the correct test is as set out in section
108(2), however, the test should be applied to both a prison

152

Cicic v Snowy Mountains Hydro-Electric Authority [1964-65] NSWR 178 at 183 per Sugerman
J.

153

Ibid, at p182 per Sugerman J.

154

Council of the City of Greater Wollongong v Cowan (1955) 93 CLR 435 at 444.

155

(2005) WAIRC 00103 at paragraph 5. Section 26(1)(a) refers to the IRC acting according to
equity, good conscience and the substantial merits of the case without regard to technicalities or
legal forms.

76

TWENTY-FIFTH REPORT

officer and CEO alike. It is not apparent to us why a prison
officer should be treated differently to the CEO before the
WAIRC and for that reason, the distinction as proposed in
section 108 can only be seen as unfair.156
9.96

The WA Police Union also gave the following evidence:
The CHAIR: In what circumstances do you envisage there
would be a practical difference between the application of the
two tests?
Mr Tilbury: The practical difference between the two tests is
that there is more involved in relation to the police officer. In
other words, a police officer must satisfy the commission of
much more than the Commissioner of Police.157

9.97

In answer to a question on notice posed by the Committee to the Department
about the operation of the new evidence provisions, the Department stated it
will discuss the operation of these amendments with the IRC to ensure that a
streamlined process is implemented.158

9.98

When asked by the Committee why there is a different test for the
Commissioner and the prison officer in obtaining leave to tender new
evidence, comparing clause 7, proposed new subsections 108(2)(b) and
(3)(b)(i), the Department stated that “since the prison officer bears the burden
of proof, the prison officer must satisfy the WAIRC that the new evidence that
he/she intends to adduce will advance his/her case, as provided in 108
(3)(b)(i). The Commissioner does not bear the burden of proof.”159

9.99

Ms Maria Saraceni also provided the following evidence in relation to whether
the processes for tendering new evidence in clause 7, proposed new sections
108 and 109 are consistent with current evidentiary rules.
Ms Saraceni: The provisions proposed are not dissimilar to
what the law requires now; it has to be new additional
evidence, something that was not available at the time, not
that you were too lazy to go and get a hold of. They are,
basically, so that people are looking at the same set of facts
and circumstances and information and documents so when
the three-person tribunal is second-guessing, if I could call,

156

Submission No 6 from WA Police Union, 30 September 2014, pp4-5.
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Mr George Tilbury, President, WA Police Union, Transcript of Evidence, 2 October 2014, p6.

158

Department of Corrective Services, Answers to questions on notice, 7 October 2014.
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Id.

77

Legislation Committee

what the Commissioner of Corrective Services has done in
relation to the removal notice, they are looking at the same
facts and circumstances. Allowing new evidence in in certain
circumstances is not appropriate.
So, I do not really have a problem with new additional
evidence or limited circumstances.
The CHAIR: Is there any practical difference in the test
under clause 7, proposed new section 108(2)(b) and (3)(b)(i)
and proposed new section 16, proposed new section
11CJ(2)(b) and (3)(b)(i)?
Ms Saraceni: I guess it flows from what I said earlier, so
no.160
Committee comment
9.100

The Committee notes the feedback contained in the review of Part IIB of the
Police Act 1892, some of which is to the effect that the tendering of new
evidence under the equivalent provision, section 33R, can be unwieldy and
time consuming. The Committee was referred to the case of Mark Antonio
Polizzi v Commissioner of Police as an example of when new evidence is
sought to be tendered.161

9.101

While the Committee recognises that there is a difference in the test for
tendering new evidence for the Commissioner and the custodial officer, it
accepts that this is because the custodial officer bears the burden of proof to
demonstrate that the removal was harsh, oppressive or unreasonable. Also,
while recognising that the extent of the delays caused by the tendering of new
evidence will depend on the circumstances of each case, the Committee is
satisfied that the IRC is not restricted under the proposed new evidence
provisions from dealing fairly with both parties.162

Clause 7, proposed new section 110A
9.102

This proposed new section provides:

160

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p9.

161

[2014] WAIRC 00302.
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Section 26(1)(a) and (b) of the Industrial Relations Act 1979 states:
26. Commission to act according to equity and good conscience
(1) In the exercise of its jurisdiction under this Act the Commission —
(a) shall act according to equity, good conscience, and the substantial merits of the
case without regard to technicalities or legal forms; and
(b) shall not be bound by any rules of evidence, but may inform itself on any matter
in such a way as it thinks just.
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110A. Revocation of removal after consideration of new
evidence
(1) If, having considered any new evidence, the chief
executive officer revokes the removal under section 104(2) —
(a) the chief executive officer must give the WAIRC
notice of the revocation; and
b) the hearing of the appeal is discontinued when the
WAIRC receives the notice.
(2) If the chief executive officer does not give notice under
subsection (1), the hearing of the appeal must continue but
the chief executive officer may —
(a) reformulate his or her reasons for not having
confidence in the appellant’s suitability to continue as a
prison officer; and
(b) without the leave of the WAIRC, tender new evidence
under this section in response to the new evidence
tendered by the appellant.
(3) Reasons reformulated under subsection (2)(a) may differ
from, or be additional to, the reasons given to the appellant in
the decision notice.
(4) If the chief executive officer reformulates reasons under
subsection (2)(a) —
(a) the chief executive officer must give the WAIRC and
the appellant notice in writing of the reasons before the
resumption of the hearing of the appeal; and
(b) the WAIRC must consider the reasons as if they had
been reasons given to the appellant in the decision
notice.
9.103

A number of employee representative organisations were critical of the terms
of clause 7, proposed new section 110A, as the following evidence
demonstrates.
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Evidence considered
9.104

In its submission the Western Australian Prison Officers’ Union raised
concerns about clause 7, proposed new section 110A:
The Process in the Bill is heavily in favour of the CEO in that:
(c)

9.105

Section 110A of the Bill allows the CEO to
reformulate his case if a party has obtained leave to
introduce new evidence. That reformulated case
stands in place of the initial case. The Officer is not
then given the opportunity to draft a reply to the
reformulated case.163

Further, in its submission to the Committee, the WA Police Union stated.
The importance of fresh evidence being heard by the WAIRC
that is in the interests of justice is highlighted by section
110A(1). Section 110A(1) gives the CEO power to revoke the
removal notice after having considered the fresh evidence.
This is a sensible and fair provision and ensures that prison
officers are treated justly.
However, in our view, section 110A(2) is in direct conflict
with section 110A(1) in that it allows the CEO to receive the
fresh evidence and then reformulate his/her reasons for
removal of the prison officer. Section 110A(2) is also in
direct conflict with the purpose of an appeal being a
complaint by a prison officer that the decision of the CEO
was harsh, oppressive or unfair. On one view, section
110A(2) is an avenue by the CEO to have “another go” at
removing the prison officer when it appears that the decision
was indeed harsh, oppressive or unfair.
In our view, section 110A(2) is completely at odds with the
fundamental principles of an appeal process and allows the
CEO to effectively “move the goal posts” to ensure that a
prison officer is removed. Further, section 110A(2) creates a
hybrid appeal process incorporating de novo principles. The
differences in section 110A can only be described as a double
standard which is at odds with one of the functions of the

163
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Western Australian Prison Officers’ Union, Written response, 2 October 2014, paragraph
1.6(c)(1)(c).
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WAIRC namely to ensure a “fair go all round”. For the
reasons canvassed, we strongly oppose sections 110A(2), (3)
and (4).164
9.106

In response to the concerns expressed, the Department provided the following
advice to the Committee.
The purpose of allowing the CEO to reformulate his reasons
for a removal is to avoid having the WAIRC to second guess
what the CEO’s decision would have been in light of the new
evidence given by the appellant (prison officer).
Allowing the prison officer to reformulate his new evidence
will in effect be allowing the prison officer to amend his own
evidence.165

Committee comment
9.107

The Committee can understand there may be circumstances where the
Commissioner chooses to reformulate the reasons in the decision notice in
response to new evidence from the custodial officer which may justify the
custodial officer needing to revise their original grounds of appeal.

9.108

The Committee asked the Department whether clause 7, proposed new
subsections 108(3)(b)(i) and 109(1)(b) apply to the reformulation of reasons
and the tendering of new evidence under clause 7, proposed new subsection
110A(2). The Department responded as follows:
Section 110A(2) allows the CEO to (a) reformulate his
reasons for loss of confidence, and (b) to tender new evidence
without leave to respond to the prison officer’s (appellant)
new evidence. In essence, section 110(2) allows the CEO to
revise his reasons for loss of confidence based on the new
evidence tendered by the prison officer during appeal.
The purpose of section 110A(2) is to avoid having the WAIRC
to second guess what the CEO’s reasons for loss of
confidence might have been in light of the new evidence
tendered by the prison officer.

164

Submission No 6 from WA Police Union, 30 September 2014, p5.

165

Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 9 October 2014.
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You refer to sections 108(3) and 109(1)(b) of the Bill which
allow the prison officer to tender new evidence, and query if
these sections can be used by the prison officer to tender new
evidence to respond to the CEO’s reformulated reasons
and/or new evidence. You cited a recent case, Polizzi v
Commissioner of Police in relation to your query.
Sections 108(3) precedes section 110A(2), and is not intended
to be used in relation to section 110A(2). This is to prevent a
situation where the prison officer could amend his/her own
evidence, i.e. to say to the WAIRC: I am not happy with the
CEO’s reformulated reasons which are based on my new
evidence and I am going to change my (new) evidence.
Polizzi holds that “an application to tender new evidence is
able to be made at any stage of an appeal once it is filed,
including during an appeal”.
Based on the Polizzi decision, the prison officer would be able
to seek leave to amend his/her own evidence under section
108 (3). However, the Polizzi decision does not say if leave
could be granted in such a situation.
In relation to section 109(1)(b), the prison officer may tender
new evidence in response to new evidence tendered by the
CEO with leave from the WAIRC. However, the new evidence
tendered by the CEO under section 110A(2) is tendered
without leave from the WAIRC.
Thus, section 109 (1)(b) is inapplicable to section 110A(2).
The prison officer can only rely on section 109 (1)(b) to
tender new evidence in response to new evidence tendered by
the CEO with leave, and not evidence tendered by the CEO
without leave.166
9.109

The Committee notes section 27(1)(l) of the Industrial Relations Act 1979,
which is listed in the table in clause 7, proposed new section 110B, as
applicable to appeal mechanisms of the Bill. This gives the IRC the power to
permit the custodial officer to amend their grounds of appeal on such terms as

166

Email from Ms Marlene Hamilton, Manager, Policy and Legislation, Department of Corrective
Services, 6 November 2014.
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it thinks fit. That this could be in response to the reformulation of the
Commissioner’s reasons pursuant to clause 7, proposed new section
110A(2)(a) has been confirmed by the Department.168
9.110

The Committee also notes that in the decision of Mark Antonio Polizzi v
Commissioner of Police the IRC stated that:
…the power given to the Commission in s 33R(2) to grant the
Commissioner of Police leave to tender new evidence is not
confined or restricted; neither for that matter is the power
given to the Commission in s 33R(3) of the Act to grant an
appellant leave to tender new evidence confined or restricted:
either may make such an application at any point during a
hearing of an appeal (s 33R(1)).169

9.111

Taking into account paragraph 9.108 and 9.109 above, the Committee makes
the following recommendation.

Recommendation 6:
The Committee recommends that the Minister
representing the Minister for Corrective Services advise the Legislative
Council why clause 7, proposed new section 110A and clause 16, proposed
new section 11CL does not appear to include an opportunity for the
appellant, with or without leave, to tender new evidence in response to the
Commissioner’s reformulation of reasons and tendering new evidence, such
as is the case under clause 7, proposed new sections 108 and 109 and clause
16, proposed new sections 11CJ and 11CK.

Clause 7, proposed new section 110F
9.112

This proposed new section provides:
110F. Determining amount of compensation
(1) An amount of compensation ordered under section
110E(2)(b) must be determined in accordance with this
section.

167

In Gerald Jean-Noel Laurent -v- Commissioner of Police (2009) WAIRC 00515, at paragraphs
55 and 57, the IRC held that the power to allow the amendment of any proceedings applies to
grounds of appeal.

168

Email from Ms Marlene Hamilton, Manager, Policy and Legislation, Department of Corrective
Services, 6 November 2014.
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(2014) WAIRC 00302 at p11.
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(2) In determining the amount, the WAIRC must have regard
to all of the following —
(a) the efforts, if any, of the chief executive officer and
the appellant to mitigate the loss suffered by the
appellant as a result of the removal;
(b) any maintenance payment received by the appellant;
(c) any redress the appellant has obtained under another
enactment where the evidence necessary to establish that
redress is also the evidence necessary to establish on the
appeal that the removal was harsh, oppressive or unfair;
(d) any other matter that the WAIRC considers relevant.
(3) In determining the amount, the WAIRC may have regard
to the average rate of remuneration as a prison officer
received by the appellant during any relevant period of
service.
(4) The amount must not exceed 12 months’ remuneration as
a prison officer.
Evidence considered
9.113

The Western Australian Prison Officers’ Union gave the following evidence
on clause 7, proposed new section 110F.
Currently, if a person who has been unfairly dismissed is
reinstated to his or her employment, there is no cap on the
amount of compensation payable.
The Union has no objection to compensation being capped for
Prison Officers who are not successful in being reinstated.170

9.114

The Western Australian Prison Officers’ Union made the following
observations about the proposed new compensation cap in clause 7, proposed
new section 110F.
Mr Millman: The answer is very brief and it is regarding 8.7
on the second last page of the written submissions we
provided. The criteria that are set out in 110F and 11CQ(4)

170
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determine that compensation is capped at 12 months. If a
person is unfairly dismissed from their employment and they
seek reinstatement for an unfair dismissal claim and they are
successful in being reinstated, the commission has the power
to order that they be compensated for the whole period of
time that they are off work. Unfortunately, sometimes unfair
dismissal claims can take longer than 12 months, so we would
be concerned if a prison officer’s compensation for
reinstatement was prescribed at 12 months because that
would put them in a different category than other employees.
For prison officers who are not successful in having their
employment reinstated, there is no objection to the
compensation being 12 months. There is nothing we can
really say about that.171
9.115

Ms Maria Saraceni advised the Committee as follows.
The CHAIR: Is the amount of compensation specified in
clause 7, proposed new section 110F, and clause 16,
proposed new section 11CQ(4), standard across the public
service?
Ms Saraceni: The quick answer is that under the Public
Sector Management Act, section 101 says that the maximum
compensation is 12 months. That is the short version.172

9.116

The Department’s written answer to a question on notice stated the provision
adopts the precedent set by section 33U(6) of the Police Act 1892173, which
states:
(6) The amount ordered to be paid under subsection (3) shall
not exceed 12 months’ remuneration as a member.

Committee comment
9.117

While the Committee notes the evidence of the WA Police Union that some
appeals from removal decisions may take longer than 12 months, this can also
occur in other appeals from disciplinary decisions elsewhere in the public
service.

171

Mr Andrew Smith and Mr Simon Millman, Acting Secretary, Western Australian Prison
Officers’ Union and Practice Group Leader, Industrial Law, Slater and Gordon Lawyers,
Transcript of Evidence, 2 October 2014, p13.

172

Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p10.

173

Department of Corrective Services, Answers to questions on notice, 7 October 2014, p5.
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9.118

The majority of the Committee is of the view that clause 7, proposed new
subsection 110F(4) is fair and reasonable and that it is desirable to have some
uniformity on the terms of compensation across the PSMA and removal for
loss of confidence disciplinary processes. This is on the basis that:


section 101 of the PSMA also imposes a limit of 12 months
remuneration for compensation for termination of employment; and



the maximum amount of compensation payable under section 23A of
the Industrial Relations Act 1979 for unfair dismissal claims is not to
exceed 6 months’ remuneration174 (or 12 months if an order made by
the IRC under section 23A is not complied with).175

9.119

In the view of a minority of the Committee, it is a fundamental principle of
modern industrial relations that the employee has the right to a fair hearing
without penalty. Loss of confidence provisions, abrogation of the right to
silence and the associated appeal mechanisms are measures that ought to
warrant extreme caution and satisfy concerns about rigorous protections and
limitations being in place. A minority of the committee was not satisfied that
these protections and limitations are included in the clauses of the Bill relating
to loss of confidence and abrogation and has made recommendations about the
deletion of these clauses. With respect to the question of compensation, it is
noted that uniformity between removal measures under loss of confidence
provisions and removal measures under the PSMA, while satisfying a
bureaucratic preference for standardisation, may be neither equitable nor fair.
In the case where a loss of confidence action takes more than 12 months to
achieve a final resolution, a prison officer could suffer very serious damage to
reputation and physical and mental health as well as being significantly
disadvantaged financially.

9.120

A minority of the Committee therefore recommends as follows.

Minority Recommendation 6:
A minority of the Committee recommends that:
The current arrangement whereby there is no cap on the amount of
compensation payable to a prison officer who is reinstated to their position
following a successful appeal be maintained and the Bill is amended
accordingly.

174

See section 23A(8) of the Industrial Relations Act 1979.

175

See section 83B(7)(b) of the Industrial Relations Act 1979.
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9.121

The Committee also notes the Department’s confirmation that the back pay
received by the custodial officer who is reinstated pursuant to clause 7,
proposed new subsection 110E(2)(a) is not limited to 12 months as the IRC’s
order is that the removal is taken to have always been of no effect.176
Accordingly, the custodial officer would receive back pay from the date of
removal.

Clause 7, proposed new section 110I
9.122

This proposed new section provides:
110I. Failure to comply with procedure
An act or omission of the chief executive officer is not invalid,
and cannot be called in question, if —
(a) the act or omission comprises a failure to comply with
procedure prescribed for the purposes of this Division; and
(b) the failure is not substantive.

9.123

The Committee notes the Bill does not provide any criteria to determine what
is, or is not, substantive for the purposes of this section and raised this with
the Department.

9.124

The Department provided the following evidence about what constitutes a
failure that is not substantive as opposed to substantive and whether criteria
should be inserted in the Bill to clarify this:

9.125



A failure that is not substantive results from non-compliance with
procedures on a minor scale, while a substantive failure is one that
infringes the rights, obligations or duties of an individual (in this case
the prison officer/youth custodial officer);



It would not support criteria being inserted as the IRC is capable of
deciding what is substantive.177

The Western Australian Prison Officers’ Union also gave the following
evidence.
Section 110I allows the CEO a greater freedom to not comply
with WAIRC procedure. This freedom is not available to the

176

Email from Ms Marlene Hamilton, Manager, Policy and Legislation, Department of Corrective
Services, 6 November 2014.
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Department of Corrective Services, Answers to questions on notice, 7 October 2014, p5.
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Prison Officer who will have fewer resources to litigate the
process.178
9.126

The Committee also received the following evidence from Ms Maria Saraceni.
The CHAIR: What would you describe as a substantive
failure to comply with procedure under clause 7, proposed
new section 110I and clause 16, proposed new section 11CT?
Ms Saraceni: If it is an insignificant omission, then it should
not be enough to overturn everything. As to what is
insignificant or what is not significant, if you cannot trust the
head of a government department to make that call, no matter
how much you put things in, it is just not going to make a
difference.179

9.127

The Committee is satisfied that the issue of what is or is not substantive can be
decided by the IRC on any appeal based on a removal being harsh, oppressive
or unfair.180

Clause 7, proposed new section 110J
Generally
9.128

This proposed new section provides:
110J. Transfer, standing down and leave of prison officer
(1) This Division does not derogate from the chief executive
officer’s power to —
(a) transfer a prison officer; or
(b) stand a prison officer down from performing that
prison officer’s usual duties, with or without pay, until
the prison officer is directed by the chief executive officer
to return to those duties; or

178

Western Australian Prison Officers’ Union, Written answers to questions, 2 October 2014,
paragraph 1.6(c)(1)(b).
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Ms Maria Saraceni, Barrister, Transcript of Evidence, 2 October 2014, p10.
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See Shire of Esperance v Mouritz (1991) 71 WAIG 891 at 895, per Kennedy J, who held that, in
an appropriate case, the Commission and Full Bench would have power to find that there was a
lack of procedural fairness which would justify an order directing an employer to reinstate an
employee.

88

TWENTY-FIFTH REPORT

(c) allocate duties to a prison officer other than the
prison officer’s usual duties.
(2) If the chief executive officer stands down a prison officer
in relation to whom removal action is being taken, the chief
executive officer must review the decision to stand the prison
officer down every 60 days and advise the prison officer in
writing of the result of the review.
(3) The chief executive officer must not direct a prison officer
in relation to whom removal action is being taken to take
leave during the removal action unless the leave accrues
during any period that the prison officer is stood down from
performing the prison officer’s usual duties.
9.129

In considering this proposed section, the Committee has assumed that when
employee representatives have used the term ‘suspend’ they are referring to
the power to stand down.

Evidence considered
9.130

According to Unions WA:
…we are concerned that the CEO’s power to suspend is
unreasonably increased under the Bill and Custodial Officers
would have no ability to appeal a suspension decision.
Furthermore, where suspensions occur without pay they may
unreasonably prejudice the ongoing employment of the
officer.181

9.131

According to the Western Australian Prison Officers’ Union:
The CEO’s discretion to suspend is increased under the Bill.
Section 105 of the Prisons Act required a Superintendent to
suspend an Officer once he or she determined the matter
should be escalated to the CEO.
Under the current Part X process an Officer may appeal the
terms of the suspension to the Appeals Tribunal. That is not
the case in the current provision, where the CEO is required
to review the suspension every 60 days. There is no ability for
the Officer to appeal the terms of the suspension under the

181

Submission No 3 from Unions WA, 25 September 2014, p2.
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Bill, and that suspension may be on conditions such as
requiring the suspension to be without pay.
A complicated or protracted investigation could then be used
strategically to “starve out” an officer rather than
encouraging the CEO to conduct a proper investigation.182
9.132

9.133

In answer to a question on notice posed by the Committee about the
circumstances in which the power to stand down will be exercised, the
Department stated that procedures guiding decisions to stand down officers
are being developed. Consistent with the Public Sector Commissioner's
Instruction 3, they will include consideration to the risk posed by an officer to:


the safety and security of the community, employees, offenders, and
the Department's operations;



the integrity of any evidence relevant to the matter; and



any investigation of the matter.183

The Department also stated that it has been the practice of the Department to
suspend with pay and “in the very exceptional circumstances where the
Department may consider suspension on partial or no pay, the officer is
afforded the opportunity to provide reasons as to why this should not
occur”.184

Committee comment
9.134

The Committee notes that, currently, under section 108 of the Prisons Act
1981 and section 78 of the PSMA, an appeal is available to the POAT and the
Public Service Appeal Board, respectively, from decisions to suspend.

9.135

The Committee is of the view that it is unclear from the Bill whether there is
an appeal from a decision to stand down a custodial officer for the following
reasons. Neither clause 7, proposed new section 106(1), which refers to an
appeal from a removal action (once an officer has been removed) nor clause 7,

182

Submission No 5 from Western Australian Prison Officers’ Union, 26 September 2014,
paragraph 10.1.

183

Department of Corrective Services, Answers to questions on notice, 7 October 2014, p7.

184

Id.
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proposed new section 106(6), setting out the restriction on the right of appeal
against a removal decision, refers to a decision to stand down.185
9.136

The Committee also does not regard a review by the Commissioner pursuant
to clause 7, proposed new section 110J(2), of any decision to stand down an
officer in relation to whom a removal action is being taken, as akin to an
appeal.

9.137

In response to a request for clarification by the Committee, the Department
confirmed that the IRC’s jurisdiction to hear an appeal against a stand down
decision is not ousted by the Bill. The Committee has been informed that the
State Solicitor’s Office concurs with this view. However, the Department
noted an alternate view could be taken that the CEO’s decision to stand down
cannot be appealed to the IRC because the Bill already provides for the CEO
to review a stand down decision every 60 days in section 110J(2).186

9.138

The Committee is of the view that it would be appropriate for the Minister for
Corrective Services to reconfirm that a custodial officer has a right of appeal
from a decision to stand down. The Committee therefore makes the following
recommendation:

185

As well, the list of provisions of the Industrial Relations Act 1979 set out in the table under
clause 7, proposed new section 110B as applying to appeals to the IRC relates to an appeal from
a removal action, not a decision to stand down. This table does not refer to section 23(3)(d) of
the Industrial Relations Act 1979, which provides:
23. Jurisdiction of Commission
…
(3) The Commission in the exercise of the jurisdiction conferred on it by this Part
shall not —
…
(d) regulate the suspension from duty in, discipline in, dismissal from, termination of,
or reinstatement in, employment of any employee or any one of a class of employees if
there is provision, however expressed, by or under any other Act for or in relation to
a matter of that kind and there is provision, however expressed, by or under that
other Act for an appeal in a matter of that kind;
Accordingly, it is arguable section 23(3)(d) may be applicable to a decision to suspend under the
Bill. If so, the jurisdiction of the IRC is ousted if there is provision for the regulation of
suspension and provision for an appeal from suspension.185 The Committee had also had
regard to the case of Debra Lee Smallshaw v The Minister for Corrective Services (2014)
WAIRC 00956, where the IRC held that its jurisdiction was excluded by section 23(3)(d) of the
Industrial Relations Act 1979 due to there being a provision in Part X of the Prisons Act 1981
for appeals from suspensions.
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Email from Ms Jane Larke, Director, Knowledge and Information Technology, Department of
Corrective Services, 21 October 2014.
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Recommendation 7:
The Committee recommends that the Minister
representing the Minister for Corrective Services reconfirm the Department’s
advice that the Industrial Relations Commission’s jurisdiction to hear an appeal
against a decision to stand down a custodial officer is not ousted by the Bill.
If this is the case, the Committee recommends that the Bill be amended to remove
any doubt as to whether an appeal is available.

Minority Recommendation 6:
A minority of the Committee recommends as follows:
That the Bill be amended to ensure that the IRC’s jurisdiction to hear an appeal
from a decision to stand down is not ousted by the Bill.

10

CONCLUSION

10.1

The Committee recognises that Western Australia is the only jurisdiction
currently seeking to extend loss of confidence provisions to custodial officers.
There were a number of stakeholders that regarded some aspects of the Bill as
contentious. It is therefore hoped that this Report will assist the House by
informing the remaining Second Reading debate and Consideration in Detail
about the range of views concerning the Bill.

Hon Sally Talbot MLC
Deputy Chair
11 November 2014
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Stakeholders invited to provide a submission
1.

Department of the Premier and Cabinet

2.

Department of Corrective Services

3.

Public Sector Commission

4.

Western Australia Police

5.

Corruption and Crime Commission

6.

Inspector of Custodial Services

7.

Western Australian Prison Officers’ Union

8.

Unions WA

9.

WA Police Union

10. Law Society of Western Australia
11. Maria Saraceni
Submissions received
1.

Minister for Corrective Services

2.

Commissioner of Police

3.

Unions WA

4.

Community & Public Sector Union/Civil Service Association of WA

5.

Public Sector Commission

6.

Western Australian Prison Officers’ Union

7.

WA Police Union

8.

Law Society of Western Australia
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9.

Corruption and Crime Commission

Public hearings
The Committee held public hearings with the following witnesses from departments, entities
and unions on 2 and 7 October 2014. Transcripts of the public hearings are available at the
Committee’s website at http://www.parliament.wa.gov.au/leg.
2 October 2014
1.

2.

3.

4.

5.
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Western Australian Prison Officers’ Union


Mr Andrew Smith, Acting Secretary



Ms Rebeka Marton, Industrial Officer



Mr Simon Millman, Counsel

Unions WA


Ms Meredith Hamatt, Secretary, Unions WA



Ms Toni Walkington, Branch Secretary, Community & Public Sector Union/Civil
Service Association of WA



Mr Warwick Claydon, Senior Industrial Officer, Community & Public Sector
Union/Civil Service Association of WA

WA Police Union


Mr George Tilbury, President



Mr Paul Hunt, Secretary



Ms Rachael Shaw, Solicitor

Department of Corrective Services


Mr James McMahon, Commissioner



Mr Robert Fong, Policy and Legislation



Mr Steven Norris, Operational Support



Dr Owen Kelly, Acting Executive Manager

Ms Maria Saraceni, Barrister
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6.

Public Sector Commission
 Mr Malcolm Wauchope, Public Sector Commissioner


Mr John Lightowlers, General Counsel, Public Sector Commission



Mr Lindsay Warner, Director, Policy and Reform, Public Sector Commission

7 October 2014
7.

Western Australia Police


Mr Stephen Brown, Acting Commissioner



Mr Allan Adams, Acting Assistant Commissioner



Mr Mathew Sampson, Acting Director, Legal and Legislative Services
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APPENDIX 4
FUNDAMENTAL LEGISLATIVE PRINCIPLES
Does the Bill have sufficient regard to the rights and liberties of individuals?
1.

Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?

2.

Is the Bill consistent with principles of natural justice?

3.

Does the Bill allow the delegation of administrative power only in appropriate cases and
to appropriate persons?

4.

Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?

5.

Does the Bill confer power to enter premises, and search for or seize documents or other
property, only with a warrant issued by a judge or other judicial officer?

6.

Does the Bill provide appropriate protection against self-incrimination?

7.

Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?

8.

Does the Bill confer immunity from proceeding or prosecution without adequate
justification?

9.

Does the Bill provide for the compulsory acquisition of property only with fair
compensation?

10.

Does the Bill have sufficient regard to Aboriginal tradition and Island custom?

11.

Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12.

Does the Bill allow the delegation of legislative power only in appropriate cases and to
appropriate persons?

13.

Does the Bill sufficiently subject the exercise of a proposed delegated legislative power
(instrument) to the scrutiny of the Legislative Council?

14.

Does the Bill allow or authorise the amendment of an Act only by another Act?

15.

Does the Bill affect parliamentary privilege in any manner?

16.

In relation to uniform legislation where the interaction between state and federal powers
is concerned: Does the scheme provide for the conduct of Commonwealth and State
reviews and, if so, are they tabled in State Parliament?

Western Australian legislation committees have used FLPs as a framework for scrutinising bills since
2004 when the Uniform Legislation and General Purposes Committee (which scrutinised uniform and
other bills) considered these principles. During the 37th and 38th Parliaments, the Standing Committee
on Legislation and Standing Committee on Uniform Legislation and Statutes Review (established in
2005) continued the practice of considering whether a bill abrogated or curtailed FLPs.
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APPENDIX 5
SOME PROVISIONS ABROGATING THE PRIVILEGE AGAINST
SELF-INCRIMINATION IN AUSTRALIA
1.1

The following provisions abrogate the privilege against self-incrimination to varying
degrees.

Australian Securities and Investments Commission Act 2001 (Cth)
1.2

Section 68 of the Australian Securities and Investments Commission Act 2001 (Cth),
provides:
68 Self-incrimination
(1)

For the purposes of this Part, of Division 3 of Part 10, and of
Division 2 of Part 11, it is not a reasonable excuse for a
person to refuse or fail:
(a)

to give information; or

(b)

to sign a record; or

(c)

to produce a book;

in accordance with a requirement made of the person, that the
information, signing the record or production of the book, as the case
may be, might tend to incriminate the person or make the person
liable to a penalty.
(2)

Subsection (3) applies where:
(a)

before:
(i)

making an oral statement giving information; or

(ii)

signing a record;

pursuant to a requirement made under this Part, Division 3 of
Part 10 or Division 2 of Part 11, a person (other than a body
corporate) claims that the statement, or signing the record, as
the case may be, might tend to incriminate the person or
make the person liable to a penalty; and
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(b)

(3)

the statement, or signing the record, as the case may
be, might in fact tend to incriminate the person or
make the person so liable.

The statement, or the fact that the person has signed the
record, as the case may be, is not admissible in evidence
against the person in:
(a)

a criminal proceeding; or

(b)

a proceeding for the imposition of a penalty;

other than a proceeding in respect of:

1.3

(c)

in the case of the making of a statement—the falsity
of the statement; or

(d)

in the case of the signing of a record—the falsity of
any statement contained in the record.

Section 75(5) provides that a person must comply with an order made by the
Australian Securities and Investments Commission for non-compliance under the
Division (25 penalty units or imprisonment for 6 months, or both – a penalty unit is
$100).

Equal Opportunity Act 1984 (WA)
1.4

Section 164 of the Equal Opportunity Act 1984 (WA) provides:
164.

Self incrimination
It is not a reasonable excuse for the purposes of section 158
for a person to refuse or fail to furnish information or
produce a document that the furnishing of the information or
the production of the document might incriminate the person,
but evidence of the furnishing of the information or the
production of the document is not admissible in evidence
against the person in any civil or criminal proceeding before
a court, other than a proceeding for an offence under section
159.

1.5

158

Section 158 provides that a person shall not, without reasonable excuse, refuse or fail
to furnish information when required to pursuant to section 86 (power of the
Commissioner to obtain information by notice in writing) ($1,000 penalty for a natural
person and $5,000 for a corporation).
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Corruption and Crime Commission Act 2003 (WA)
1.6

Section 160 of the Corruption and Crime Commission Act 2003 abrogates the
privilege against self-incrimination by providing that a person summonsed as a
witness is not entitled to refuse to answer a question relevant to an investigation being
undertaken by the CCC on the grounds that it answer might incriminate or tend to
incriminate the person or render the person liable to a penalty. By refusing to answer
the witness is in contempt of the CCC.

1.7

Such a summons could be issued to a prison officer about which an allegation of
misconduct has been made in the course of the CCC’s investigations into such an
allegation.

Police Act 1892 (WA)
1.8

There is a reference in the Police Act 1892 to self-incrimination in the context of
tortious claims against a police officer. Sections 8(a) and (9) contain the abrogation
(emphasis in underline added).
137. Protection from personal liability
(3) An action in tort does not lie against a member of the Police
Force for anything that the member has done, without corruption or
malice, while performing or purporting to perform the functions of a
member of the Police Force, whether or not under a written or other
law.
(4) An action in tort does not lie against a person for anything that
the person has done, without corruption or malice, in assisting a
member of the Police Force who is performing or purporting to
perform the functions of a member of the Police Force, whether or not
under a written or other law.
…
(7) If a person to whom subsection (3) or (4) applies does not
cooperate fully with the Crown in the defence of an action in tort
against the Crown in respect of anything done by the person, the
Crown may recover from the person the Crown’s costs of defending
the action and any damages and costs awarded against the Crown in
the action.
(8) For the purposes of subsection (7), a person does not cooperate
fully with the Crown if the person refuses —
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(a) to answer any question, including a question the answer to which
is or may be self-incriminating; or
(b) to produce any object or recorded information in the person’s
possession or control, that is relevant to the defence of the action.
(9) If a person, in cooperating with the Crown in the defence of an
action referred to in subsection (8), gives an answer that is or may be
self-incriminating, the answer is not admissible in any criminal or
disciplinary proceedings against the person except proceedings for a
criminal or disciplinary offence arising from the giving of a false
answer.
1.9

It is notable that subsection (9) above provides the answer is also not admissible in
any other disciplinary proceedings, whereas proposed new subsection 101(6) does not
refer to other disciplinary proceedings.

Prisons Act 1981 (WA)
1.10

Section 9 of the Prisons Act 1981 authorises the Commissioner to set up a prison
inquiry. Section 9(4) provides that the Commissioner may compel prison officers to
answer questions in relation to the inquiry, but these will not be used in other
proceedings except those for failing to supply compelled information under section
10, including proceedings under Part X of the Prisons Act 1981.

1.11

It is notable that the outcome of such an inquiry may have disciplinary ramifications,
as is the case with clause 7, proposed new section 101 of the Bill, but immunity is
conferred for all other proceedings.
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