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EXECUTIVE SUMMARY
Findings and recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:
RECOMMENDATION 1

PAGE 5

That the Legislative Council pass the following resolution in substitution for Order No. 4 made on
15 August 2019 as follows:
That the Legislative Council:
1.

notes that:
a.

the law of parliamentary privilege is intended to protect the ability of the
Houses of Parliament, their members and committees, to exercise their
authority and perform their duties without undue external interference; and

b. an aspect of that law is the protection of the legislature against improper
interference by the judiciary and the executive;
2.

further notes and affirms that:
a.

the privileges, immunities and powers of the Legislative Council are secured
through s.36 of the Constitution Act 1889, the Parliamentary Privileges Act
1891, and Parliamentary Papers Act 1891 and include the freedoms and
immunities formulated in Article 9 of the Bill of Rights 1688, protecting speech
and debates and proceedings in Parliament against being impeached or
questioned in any court or place out of Parliament;

b. the protections recited in Article 9 are not confined to courts and tribunals,
but also encompass the protection of material subject to parliamentary
privilege against incursion by the executive and executive agencies including
an Investigative Agency; and
c.

3.

a thing, material and Document or Data subject to parliamentary privilege is
immune from compulsory seizure by an Investigative Agency under a notice
to produce, warrant, or similar compulsory process;

declares for the avoidance of doubt:
a.

that the right of the Legislative Council to determine claims of parliamentary
privilege over material sought to be seized or accessed by an Investigative
Agency adheres regardless of the form of the material, the means by which
those agencies seek seizure or access, and the procedures followed;

b. that the right of the Legislative Council to determine claims of parliamentary
privilege over material sought to be seized or accessed by an Investigative
Agency applies to Documents or Data of its members, former members and
their staff in the possession, custody, or power of the Director General,
Department of the Premier and Cabinet or other Government department or
agency; and
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c.

that a person served with a Notice by an Investigative Agency for the
production of Documents or Data who, without the authority of the
Legislative Council or its authorised delegate, purports to determine, either
personally or by any agent of the executive, the question of whether a
Document or Data is subject to parliamentary privilege:
(i)

4.

5.

would usurp the right of the Legislative Council to determine
that question; and
(ii)
in the absence of a lawful excuse, may commit a breach of the
privileges of the Legislative Council;
expects that where there are reasonable grounds to believe that a Notice served by an
Investigative Agency on a person may require production of Documents or Data which
attract parliamentary privilege, the person upon whom the Notice is served will inform
the Clerk of the Legislative Council promptly following receipt of the Notice and
before producing any Documents or Data in compliance with the Notice;
requires an Investigative Agency to observe the privileges, immunities and powers of
the Legislative Council, its committees and members (including as declared in
paragraph 3 above) in determining whether and how to exercise its powers, rights or
functions in matters which might engage questions of parliamentary privilege; and
For the purpose of this order:
Document or Data, includes a document or electronic or other data in the
possession, custody or power of a government department that was created or
received by a current or former member of the Legislative Council or their staff;
Investigative Agency, includes the Western Australian Police Force, the Australian
Federal Police, the Corruption and Crime Commission and any like body with a
power to issue a Notice to produce or obtain Documents or Data;
Notice includes a notice to produce, warrant, or similar compulsory process for the
production or obtaining of Documents or Data.

RECOMMENDATION 2

PAGE 7

That the Legislative Council rescind its Order No. 4 made on 15 August 2019

RECOMMENDATION 3

PAGE 11

That the Legislative Council order the Corruption and Crime Commission to produce to the Clerk
of the Legislative Council by Wednesday, 11 September 2019 at 4.00pm, the laptop issued to Mr
Phillip Edman by the Department of Premier and Cabinet that was seized from Mr Edman pursuant
to a search warrant, on 14 August 2019, and all copies of the data contained on it in the
Corruption and Crime Commission’s possession.

ii
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RECOMMENDATION 4

PAGE 12

1.

That proceedings be commenced and pursued, in the Supreme Court of Western
Australia, on behalf of the Legislative Council of Western Australia, challenging the
validity of some or all of three notices to produce documents, and one notice to
produce information issued by the Corruption and Crime Commission to the Director
General, Department of Premier and Cabinet, issued between April and August 2019,
and of the conduct of the Commission in issuing those notices;

2.

That the President of the Legislative Council of Western Australia be authorised to
conduct such proceedings in that capacity on behalf of the Legislative Council of
Western Australia and to do all things reasonably necessary for, and incidental to, the
commencement and pursuit of those proceedings, including to:
a.

engage solicitors and counsel to represent the Legislative Council of Western
Australia and to act upon their advice with respect to the proceedings in
consultation with the Standing Committee on Procedure and Privileges;

b. if considered appropriate, engage separate solicitors and other service
providers to search and review the records produced to the Commission in
response to the above notices;
c.

maintain the confidentiality and legal professional privilege attaching to
communication relating to the proposed proceedings;

d. take direction from the Standing Committee on Procedure and Privileges with
respect to the conduct of the proceedings and matters related to them;
e.

report to the Legislative Council of Western Australia, periodically, and when
requested, with respect to the proposed proceedings; and

f.

to consult with the Clerk as the Accountable Authority of the Department of
the Legislative Council to permit the authorisation of the expenditure of funds
necessary and reasonable with respect to any proceedings.
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Introduction

1.1

On 12 June 2019, the Legislative Council authorised the Standing Committee on Procedure
and Privileges (PPC) to act on its behalf by making the following order:
That the Standing Committee on Procedure and Privileges be granted authority by the
Legislative Council to make any orders and do all things necessary and expedient to
ensure that any documents or data created or received by a current or former member of
the Legislative Council are released to an investigative agency only when —
(a)

its description falls within the lawful scope of any warrant, notice to produce, or
other similar power granted to an investigative agency under a written law; and

(b)

the documents or data is not proceedings in Parliament within the meaning of
article 9 of the Bill of Rights 1688 or does not otherwise fall within the scope of
parliamentary privilege.

1.2

The PPC tabled report 55, on Wednesday, 14 August 2019.

1.3

The House agreed on Thursday, 15 August 2019 to all four recommendations made by the
PPC in its report 55. Orders No. 1 and No. 2 related to referring two matters of privilege to
the PPC for inquiry and report. Those inquiries are under way. Order No. 3 ordered the
Director General, Department of the Premier and Cabinet (DPC) to attend before the PPC
and produce the documents not produced to the PPC on Friday, 9 August 2019. The
Director General produced these documents to the PPC on Friday, 23 August 2019 at 9.00am
in compliance with the order. Order No 4 was directed to the Director General, Department
of the Premier and Cabinet to prevent further breaches of the privileges of the Legislative
Council.

1.4

Order No. 4 is as follows:

That Mr Darren Foster, Director General, Department of the Premier and Cabinet
(Department), or any person acting in that capacity, is hereby ordered:
1.

to not produce to the Corruption and Crime Commission or any other
investigative agency in answer to any further compulsory process or
otherwise any document or data in the Department’s possession, custody
or power that was created or received by a current or former member of
the Legislative Council or their staff; and

2.

to produce any documents or data that is the subject of any further
compulsory process immediately to the Legislative Council Standing
Committee on Procedure and Privileges at the Legislative Council
Committee Office, Ground Floor, 18‐32 Parliament Place, West Perth,
pursuant to the provisions of the Parliamentary Privileges Act 1891 for that
Committee to determine whether:
(a)

its description falls within the lawful scope of any warrant,
notice to produce, or other similar power granted to an
investigative agency under a written law; and

(b)

the documents or data is not proceedings in Parliament
within the meaning of Article 9 of the Bill of Rights 1688 or
does not otherwise fall within the scope of parliamentary
privilege.

1

2

The Order made by the Legislative Council

DPC as the Parliament’s Agent
2.1

Order No. 4 concerns document or data in the DPC’s possession, custody or power that were
created or received by a current or former member of the Legislative Council or their staff.
The vast majority of the documents sought by the CCC in two notices to produce served on
the Director General of the DPC related to the emails, attachments to those emails and diary
entries for 3 former members of the Legislative Council and their staff. These documents are
held on email servers and back up tapes maintained by the DPC.

2.2

As outlined in PPC Report 55, the parliamentary email accounts of Members of the
Parliament of Western Australia have been managed offsite by the DPC since 23 August
1984. There are no guidelines or protocols governing this arrangement.1 However, the DPC
deals with members’ data and that of their staff in a manner very different to other data it
holds.

2.3

By default, no access is provided by the DPC to the email accounts or network storage data
of Members of Parliament or their staff. Senior DPC IT staff have administrative access to the
accounts in order to provide management and support services, but may only access
information with the approval of the relevant Member.2 The relevant Member’s authority is
required for their email accounts or those of their staff to be closed or created. Since 2007/8
Member email accounts are not deleted when the Member ceases to be a Member, and are
retained indefinitely by DPC. This policy is currently being reviewed by a working group
made up of current Members.3

2.4

The arrangements outlined above demonstrate a clear possessory right by the members
concerned to their data and that of their staff. Those rights adhere regardless of the location
where and by whom that data is managed on behalf of the member and the Legislative
Council. The Commissioner of the CCC in his correspondence considers that these
arrangements amount to the DPC being the agent of the Legislative Council in respect to the
documents and data of the three former members and their staff retained by DPC under
these arrangements.4 The PPC agrees with this assessment of that relationship.

2.5

The Legislative Council, which comprises the 36 members of that body established by s 2 of
the Constitution Act 1889, has a direct interest in the manner in which emails accounts of its
members are managed and maintained given that these email accounts comprise a
significant volume of a member’s working documents for both parliamentary and
constituency work. That interest relates to the Legislative Council:
a)

protecting its privileges, immunities and powers in respect to those documents that
are proceedings in parliament or otherwise subject to parliamentary privilege; and

b)

protecting communications of a confidential nature that include communications
from persons who provide information in circumstances where there is either an
express or implied request that their communication be kept confidential or where
they are given by whistle blowers, informers or constituents about unlawful or
potentially unlawful activities, maladministration or other complaints regarding the
activity of Government.

1

Letter to Mr Nigel Pratt, Clerk of the Legislative Council, from Mr Craig Bydder, Deputy State Solicitor, 18 June
2019, p1. (See Appendix 2, PPC Report 55)

2

Ibid, p.2

3

Ibid, p3.

4

Letter to the President of the Legislative Council from the Commissioner of the CCC dated 26 June 2019.
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Rationale for the Order
2.6

Order No. 4 made by the Legislative Council was in the nature of a protective order to
prevent further breaches of its privileges by the Director General of the DPC. It sought to
achieve this by ordering the Director General of the DPC to not produce to the CCC any
document or data in the DPC’s possession, custody or power that was created or received by
a current or former member of the Legislative Council or their staff.

2.7

The other limb of that order, which informed the rationale behind the first limb, was to
require the Director General to produce any documents sought by the CCC to the PPC in
order for the PPC to fulfil the remit granted to it by the Legislative Council in its resolution of
12 June 2019. This would have resulted in the PPC applying the procedure that it had
developed with the assistance of the CCC to determine which of the documents or data the
subject of the CCC notices to produce were proceedings in Parliament or otherwise subject
to parliamentary privilege.

2.8

The further breaches of the Legislative Council’s privileges related to the possibility that if
served with additional CCC Notices to Produce, the Director General would repeat the
procedure he had used previously. That procedure was not authorised by the PPC or the
Legislative Council and involved officers of the State Solicitor’s Office (SSO) being instructed
by Mr Foster to determine on his behalf which of the documents or data sought by the CCC
were subject to parliamentary privilege and therefore immune from production.

2.9

The concerns of the PPC are well placed. In his evidence to the PPC on Tuesday, 27 August
2019, the Director General confirmed that he had been served by the CCC with additional
notices. Mr Foster told the PPC that he had complied with one further CCC notice relating to
the provision of information and foreshadowed to the PPC that he intended, on the same
basis, to comply with a third notice to produce documents by Friday, 30 August 2019. 5

2.10

The third notice referred to by Mr Foster relates to the 400 to 600 terabytes of data
contained on back up tapes of the former members’ and staff email data held by the DPC.
The Commissioner of the CCC has informed the PPC that he has granted an extension of
time to enable Mr Foster to comply with the third notice to 30 September 2019.6 The PPC
maintains that the question of whether a document or data sought by the CCC by way of
compulsory process issued to the Director General is subject to parliamentary privilege is,
one for determination by the Legislative Council.7

3

The State’s Legal Action

3.1

The State Solicitor wrote to the President on 26 August 2019 advising that he had been
instructed to commence proceedings against the President (attached at Appendix 1). The
President referred that correspondence to the PPC as a matter concerning the privileges of
the Legislative Council.

3.2

The writ of summons that was filed at the Supreme Court on 27 August 2019 together with
the orders of Hon Justice Allanson is attached at Appendix 2. Correspondence that passed
between the State Solicitor and the Legislative Council is attached at Appendix 3.

3.3

The State relies on its view that there is no parliamentary or judicial precedent establishing
that the Commons House of Parliament of the United Kingdom as at 1 January 1989
possessed any power to order a person not to produce a document in answer to a

5

Uncorrected Transcript of Evidence, Mr Darren Foster, Tuesday, 27 August 2019, p.18

6

Uncorrected Transcript of Evidence, Hon John McKechnie QC, Monday, 2 September 2019, p.18.

7

See PPC Report 55.
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compulsory process lawfully issued pursuant to a statutory authority by an investigative
agency.
3.4

The State’s action against the Legislative Council is that the House does not have a power to
order persons to not produce documents to the CCC. The State therefore seeks a
declaration from the court that Order No. 4 (described in the writ as the non-production
order) is beyond the power of the Legislative Council.

3.5

The PPC observes that if the court determined that the Legislative Council did not have that
power, that decision would not resolve the central controversy between the Legislative
Council and the Director General. That controversy relates to the right of the Legislative
Council and not Mr Foster, or the SSO on his behalf, to determine questions of parliamentary
privilege in respect to the documents and information sought by the CCC under a
compulsory process.

3.6

It would also not resolve the controversies between the Legislative Council and the CCC in
respect to whether that body is acting according to law in the exercise of its powers, rights or
functions conferred under the Corruption Crime and Misconduct Act 2003. That Act, by s.3(2),
is subject to the law of parliamentary privilege and expressly requires the CCC to not exercise
a power, right or function if, or to the extent, that the exercise would relate to a matter
determinable by a House of Parliament.

4

Legal Advice to the PPC

4.1

The PPC has received legal advice from Mr Chris Zelestis QC in respect to the matters raised
by the State’s legal action and also in respect to the matters contained in PPC report 55.

4.2

Mr Zelestis’s advice confirms that the Legislative Council does not have a power to order
persons, not being members of the Council, to not produce documents.However, Mr Zelestis
confirms that the Legislative Council does have the power to pass a resolution in terms which
“require” a person not to produce privileged documents to another person or body. In his
view, such a requirement would not be directly binding in law upon the person to whom the
order is directed. Rather, it would be an authoritative demand, non-compliance with which
could constitute the commission of a contempt, if the person concerned was aware of the
resolution, but ignored it and provided privileged documents to a third person or body.

4.3

Mr Zelestis’s advice also confirms that an important aspect of parliamentary privilege is the
paramount right of each House of Parliament to determine for itself whether a particular
document is privileged. To usurp that role would be to interfere with the privilege, even if no
privileged documents were in fact produced. Depending upon the particular circumstances,
this could constitute a contempt of a House of Parliament.

4.4

The Legislative Council can therefore pass a resolution that declares its privileges, including a
declaration of its opinion that a person served with a Notice by an Investigative Agency for
the production of Documents or Data who, without the authority of the Legislative Council or
its authorised delegate, purports to determine, either personally or by any agent of the
executive, the question of whether a Document or Data is subject to parliamentary privilege:
a)

would usurp the right of the Legislative Council to determine that question; and

b)

in the absence of a lawful excuse, may commit a breach of the privileges of the
Legislative Council.

4.5

A resolution that declares the privileges of the Legislative Council and in the terms described
above was settled by Mr Zelestis and is reflected in recommendation 1 to this report.

4.6

The resolution has a similar effect to Order No. 4 in that it declares that persons who
disregard or breach the privileges of the Legislative Council expose themselves to the risk of

4

being in contempt of the Legislative Council. This would occur where any person not
authorised by the Legislative Council in the circumstances described in PPC Report 55
undertook a procedure by which they or their agents determined questions of privilege in
respect to members’ documents and those of their staff.
4.7

The obvious effect of agents of the executive or others not authorised by the Legislative
Council making determinations regarding whether members’ documents are subject to
parliamentary privilege is that in doing so they are disregarding a privilege of the Legislative
Council. In undertaking that determination, those unauthorised persons would be required
to read and consider a broad range of members’ documents and those of their staff. These
may include documents subject to parliamentary privilege but also documents that may
reveal the identity of informers and whistle blowers and sensitive or confidential documents
having no relevance to the subject matter of the CCC inquiry.

4.8

The PPC has received further legal advice from Mr Zelestis that there are grounds upon
which the Legislative Council could ask a court to rule on matters connected to PPC Report
No. 55 that, if a favourable ruling was obtained from the court, would have the effect of
upholding the Legislative Council’s privileges, powers and immunities.

4.9

The PPC is not in a position to disclose that advice at this time as this would reveal
prematurely details of the prospective legal actions that may be taken by the President, on
behalf of the Legislative Council, should the President be authorised to do so. Disclosure of
that advice would prejudice any legal action by not only revealing that advice to the State
but additionally, waiving legal professional privilege in that advice.

5

Alternative Resolution and Rescission of Order No 4

5.1

The PPC therefore makes the following recommendations:

RECOMMENDATION 1
That the Legislative Council pass the following resolution in substitution for Order No. 4 made on
15 August 2019 as follows:
That the Legislative Council:
1.

notes that:
a.

the law of parliamentary privilege is intended to protect the ability of the
Houses of Parliament, their members and committees, to exercise their
authority and perform their duties without undue external interference; and

b. an aspect of that law is the protection of the legislature against improper
interference by the judiciary and the executive;
2.

further notes and affirms that:
a.

the privileges, immunities and powers of the Legislative Council are secured
through s.36 of the Constitution Act 1889, the Parliamentary Privileges Act
1891, and Parliamentary Papers Act 1891 and include the freedoms and
immunities formulated in Article 9 of the Bill of Rights 1688, protecting speech
and debates and proceedings in Parliament against being impeached or
questioned in any court or place out of Parliament;

b. the protections recited in Article 9 are not confined to courts and tribunals,
but also encompass the protection of material subject to parliamentary

5

privilege against incursion by the executive and executive agencies including
an Investigative Agency; and
c.

3.

a thing, material and Document or Data subject to parliamentary privilege is
immune from compulsory seizure by an Investigative Agency under a notice
to produce, warrant, or similar compulsory process;

declares for the avoidance of doubt:
a.

that the right of the Legislative Council to determine claims of parliamentary
privilege over material sought to be seized or accessed by an Investigative
Agency adheres regardless of the form of the material, the means by which
those agencies seek seizure or access, and the procedures followed;

b. that the right of the Legislative Council to determine claims of parliamentary
privilege over material sought to be seized or accessed by an Investigative
Agency applies to Documents or Data of its members, former members and
their staff in the possession, custody, or power of the Director General,
Department of the Premier and Cabinet or other Government department or
agency; and
c.

that a person served with a Notice by an Investigative Agency for the
production of Documents or Data who, without the authority of the
Legislative Council or its authorised delegate, purports to determine, either
personally or by any agent of the executive, the question of whether a
Document or Data is subject to parliamentary privilege:
(i)

4.

5.

would usurp the right of the Legislative Council to determine
that question; and
(ii)
in the absence of a lawful excuse, may commit a breach of the
privileges of the Legislative Council;
expects that where there are reasonable grounds to believe that a Notice served by an
Investigative Agency on a person may require production of Documents or Data which
attract parliamentary privilege, the person upon whom the Notice is served will inform
the Clerk of the Legislative Council promptly following receipt of the Notice and
before producing any Documents or Data in compliance with the Notice;
requires an Investigative Agency to observe the privileges, immunities and powers of
the Legislative Council, its committees and members (including as declared in
paragraph 3 above) in determining whether and how to exercise its powers, rights or
functions in matters which might engage questions of parliamentary privilege; and
For the purpose of this order:
Document or Data, includes a document or electronic or other data in the
possession, custody or power of a government department that was created or
received by a current or former member of the Legislative Council or their staff;
Investigative Agency, includes the Western Australian Police Force, the Australian
Federal Police, the Corruption and Crime Commission and any like body with a
power to issue a Notice to produce or obtain Documents or Data;
Notice includes a notice to produce, warrant, or similar compulsory process for the
production or obtaining of Documents or Data.

6

RECOMMENDATION 2
That the Legislative Council rescind its Order No. 4 made on 15 August 2019

6

The PPC’s Ongoing Inquiry

State Solicitor’s Office Procedure for Determining Parliamentary Privilege
6.1

The PPC has taken evidence from a Deputy State Solicitor who was responsible for
determining the procedure used by the SSO to determine which of the documents and data
tagged by the CCC as relevant to its investigation were subject to parliamentary privilege. As
team leader, this very senior and experienced SSO lawyer managed the procedure
undertaken on behalf of the Director General of the DPC. The Deputy State Solicitor’s
Statement about the procedure carried out by the SSO in relation to two CCC notices to
produce records is attached at Appendix 4.

6.2

The Deputy State Solicitor prepared and distributed a memorandum which included a
checklist to assist SSO staff to determine whether or not a document was subject to
parliamentary privilege (attached at Appendix 5). The Committee notes that the SSO
checklist is not based on the test universally recognised amongst Australasian Parliaments as
first developed by the NSW Legislative Council, and adapted for use by the Australian
Senate. The application of this recognised test occurred recently in the Australian Senate in
a matter involving Senator Conroy and the execution of search warrants by the Australian
Federal Police on the Australian Parliament and at the home of a staff member to Senator
Conroy.8 The test used by the Australian Senate and the one intended to be adapted for use
by the independent third party appointed by the PPC in undertaking the PPC procedure for
dealing with the documents is attached by way of comparison at Appendix 6.

6.3

The evidence of the Deputy State Solicitor revealed that the procedure undertaken by SSO
was over a two-week period determined by deadlines set by the CCC under extensions to its
first two s.95 Notices to Produce. During this two-week period, approximately 30 SSO
employees and assistants viewed approximately 68,000 electronic files of the former
members and their staff. The SSO cohort undertaking this task included law student vacation
clerks, articled clerks, junior lawyers of less than 5 years’ standing and senior lawyers. Speed,
rather than accuracy appeared to be the dominant requirement. That need for speed arose
directly from deadlines set by the CCC.

6.4

The SSO procedure identified over 2000 documents as being subject to parliamentary
privilege.

6.5

The documents determined by the cohort of SSO staff as not being subject to parliamentary
privilege were not further reviewed following that initial determination.

6.6

However, after the SSO procedure was completed, and not as part of that procedure, the
team leader undertook a random ‘spot check’ of files that had been determined as not being
subject to parliamentary privilege. The outcome of that spot check over a period of
approximately one hour was that the team leader identified a further 8 privileged documents

8

Senate Reports 163 and 164, Committee of Privileges, Status of material seized under warrant, 2016-2017.
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which had been incorrectly classified as not subject to parliamentary privilege.9 The team
leader removed these documents from the bundle to be sent to the Commission. The
number of documents revealed in the spot check as incorrectly identified represents a
significant and material error rate.
6.7

The PPC maintains its view based on the evidence presented to it that its procedure, or one
closely following it, when used with the test universally recognised amongst Australasian
Parliaments, is far superior to the SSO test and process. The PPC procedure:
6.7.1

Accords with the right of the Legislative Council to determine matters of privilege in
respect to the documents and data of its members and their staff in the current
circumstances; and

6.7.2

As a practical matter will better secure the purpose of ensuring that documents that
are proceedings in Parliament or otherwise subject to parliamentary privilege; and
other documents that do not fall within the lawful scope of any compulsory process
are not released to an investigative agency.

6.8

The procedures in other Australasian Parliaments are predicated on the investigative agency
agreeing to deliver up to the relevant House the documents or data over which a claim of
parliamentary privilege is made and not to deal with that material until such time as the
House makes its determination. This has not occurred in this case.

6.9

If the State persists in challenging the Legislative Council’s right to protect its privileges then
the Legislative Council should reserve its right to take whatever action is necessary to defend
those privileges, immunities and powers and to ensure persons act according to law.

Evidence of Commissioner of the Corruption and Crime Commission
6.10

The PPC took evidence from Hon John McKechnie QC, Commissioner of the CCC on 2
September 2019. The corrected transcripts of evidence are not available as at the time of
this report. However, given the urgency of this matter, the PPC has set out below some of
the germane aspects of the Commissioner’s evidence.

6.11

The Commissioner in his evidence took the view that the CCC was not prevented at law from
requiring the compulsory production (by notices to produce) or seizure (by search warrant)
of documents that are subject to parliamentary privilege.10

6.12

The Committee notes there is an apparent conflict between the view expressed by the
Commissioner and that of the CCC’s Principal Legal Officer. In an email to the Deputy State
Solicitor date 1 July 2019 she stated:
The Commission accepts that any document covered by parliamentary
privilege is privileged from production and does not seek any such
document.11

6.13

9

The acknowledgement of the CCC’s Principal Legal Officer accords with the view taken by the
PPC. The ambit of Article 9 of the Bill of Rights 1688 extends not only to the ‘use’ immunity
but to what the PPC refers to as the ‘compulsory production’ immunity. The PPC has
consistently expressed the view that the CCC or any other investigative agency exercising
powers of compulsory production or seizure of documents or data has no lawful capacity to
take or seize documents or data that are proceedings in parliament and therefore subject to
parliamentary privilege in the circumstances referred to in its report No. 55. As a matter of

Transcript of evidence, Mr Craig Bydder, Deputy State Solicitor, 27 August 2019, p23.

10

Uncorrected Transcript of Evidence, Hon John McKechnie QC, Monday, 2 September 2019 p. 26.

11

Email from Ms Wendy Edenbrock-Brown, Principle Legal Officer CCC to Mr Craig Bydder, Deputy State Solicitor
dated 1 July 2019 (attached to Appendix 3).

8

logic, if an investigative agency has no power to use material that is proceedings in
Parliament, it correspondingly has no power to obtain or seize it. Ignoring that privilege of
the Legislative Council would prima facie be a very serious breach of its privileges and a
contempt.
6.14

The Commissioner told the PPC that he would continue his investigation on the basis of his
view of parliamentary privilege. This was that it prevents the use by the CCC of proceedings
in Parliament but does not prevent the CCC from obtaining under compulsory process
documents or data that is subject to parliamentary privilege.12

6.15

The Commissioner also told the PPC that the CCC had obtained from the DPC, via a notice to
produce information issued to Mr Foster, the encryption and pass codes for the computer
that the DPC issued to Mr Edman when he was a member of Parliament. Those codes
according to the Commissioner “unlock the computer”.13 On Tuesday, 27 August 2019
during his evidence to the PPC, Mr Foster produced to the PPC a copy of this information. In
a letter dated 15 August 2019, Mr Edman’s solicitor’s informed the President of the following:
We are instructed that the Corruption and Crime Commission (CCC) executed a
search warrant upon Mr Edman’s home and office on 14 August 2019. In the course
of executing the warrant, a computer was seized which relevantly contained all the
emails passing to and from Mr Edman while he was a member of Parliament.
Our client is concerned that the action of the CCC in seizing the computer in the
circumstances may have constituted a breach of the Parliamentary Privileges Act
1891. He requests that this be noted by the Legislative Council and reserves the
right to take further action in relation to this matter. 14

6.16

If this is in fact the case, the CCC would now have the means to access all of Mr Edman’s
emails and their attachments sent and received for a period of 8 years when he was a
member of Parliament. The PPC makes the observation that the CCC notice relating to
Mr Edman sought email data for a period of 3 years and 9 months. In his evidence, the
Commissioner conceded that by having the encryption and pass codes the CCC would have
access to everything on Mr Edman’s computer.15

6.17

The Commissioner confirmed to the PPC that Mr Edman had made a claim to the CCC of
parliamentary privilege over everything seized by the CCC under the search warrant,
including the computer.16 Notwithstanding that claim, and the usual procedures that apply
to similar claims made by members of the Federal Parliament, the Queensland Parliament,
the ACT Parliament and the NSW Parliament under various memoranda of understanding or
protocols, whereby those claims are determined by the relevant House of Parliament or their
delegate, the Commissioner has retained the computer and all data on it.

6.18

The Commissioner explained, consistent with his correspondence to the PPC dated 25 July
2019, that any document that the CCC determined may be privileged during the course of its
inquiry would be quarantined and treated in a way analogous to how the CCC deals with
claims of legal professional privilege. As the Commissioner understood it, any document
that was identified by a CCC investigator or analyst as possibly privileged would be
quarantined by the CCC and reviewed by separate lawyers to determine whether it was

12

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, p.15.

13

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, p.13.

14

Letter Graeme A. Ryan & Associates, Lawyers to Hon Kate Doust, President of the Legislative Council dated 15
August 2019.

15

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, p.14.

16

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, p.14.
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subject to parliamentary privilege. Those ‘separate’ lawyers would be those of the CCC not
involved with that particular investigation.17
6.19

The Commissioner told the PPC that the data on the computer seized from Mr Edman would
be dealt with in the same way as the CCC is dealing with the other data it has obtained as
outlined in the previous paragraph.18 When asked about how Mr Edman’s claim of
parliamentary privilege over the data contained on the laptop was being addressed, the
Commissioner advised that the CCC has asked Mr Edman to identify what particular matters
of privilege he is referring to. This was to enable the Commission to assess it and, if
necessary, have the claim of privileged determined by the Legislative Council.19

6.20

The PPC notes, that in a letter to Mr Edman’s lawyers, dated 28 August 2019, Ms Wendy
Endebrock-Brown, Director Legal Services, CCC, expressly rejected Mr Edman’s claim of
parliamentary privilege over all items that were seized under warrant from both his home
and business. She further advised Mr Edman’s lawyers that:
Your client was given a list of all items seized at the conclusion of each warrant. If
parliamentary privilege is now claimed in respect of any document or
communication in or on any item by your client, please identify the document or
communication and the basis for the claim. Upon receipt of this information, the
Commission will seek to agree a process involving the Legislative Council to
determine the extent to which parliamentary privilege applies to the document or
communication.

The difficulties for Mr Edman in attempting to identify from memory, with no access to the
laptop computer, any privileged documents from amongst 8 years of email data contained
on it are plain. Ms Endebrock-Brown’s letter was attached to the Commissioner’s
correspondence to the President dated 28 August 2019 (attached at Appendix 7).
6.21

The PPC’s concerns have been reinforced by recent actions of the CCC. On Monday, 2
September 2019 the CCC delivered to the PPC a portable storage device containing:
a)

The documents and data provided to the CCC by the DPC from the first CCC notice
to produce relating to Mr Edman and his staff; and

b)

An image of the hard drive from the laptop computer seized by the CCC on 14
August 2019 when it executed search warrants relating to Mr Edman.

6.22

The purported purpose of the CCC in delivering this material is to enable the PPC to assess
the documents and data to determine what documents are subject to parliamentary
privilege.

6.23

That assessment will involve interrogating almost 68,000 files obtained from the DPC
managed email accounts of the three former members and their staff that the CCC
considered are relevant to its investigation. In addition, and based on the information from
Mr Edman’s lawyers, the PPC would be required to assess up to 8 years of Mr Edman’s email
communications to determine what documents or data is proceedings in Parliament. The
CCC has given no undertakings to the PPC that it will not deal with the data contained on the
laptop computer or the documents it has received from the DPC until the PPC concludes any
assessment.

6.24

It is clear from the Commissioner’s evidence that the CCC will proceed with its investigation
with all of the information obtained by it based on the Commissioner’s view that

17

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, pp.11-14.

18

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, pp.13.

19

Uncorrected Transcript of Evidence Hon John McKechnie QC dated 2 September 2019, p.14.
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proceedings in Parliament are not immune from compulsory production to or seizure by the
CCC and only immune from being used in determining opinions of misconduct. The task
presented to the PPC in assessing the documents is a direct result of the scope of the CCC
notices to produce which require the production to the CCC of proceedings in Parliament
together with sensitive and confidential documents of members and their staff most of which
are either immune from production and/or have no relevance to the CCC investigation. That
investigation is into possible misconduct of members in the use of their electoral and other
allowances.
6.25

The PPC has serious concerns following the advice provided by Mr Zelestis, the matters
referred to in Report 55 and the preceding evidence of the Commissioner above that the
CCC is not exercising its powers rights and functions according to law and in a manner
consistent with the privileges, immunities and powers of the Legislative Council. Those
privileges immunities and powers have been expressly retained under s.3(2) of the Corruption
Crime and Misconduct Act 2003.

RECOMMENDATION 3
That the Legislative Council order the Corruption and Crime Commission to produce to the Clerk
of the Legislative Council by Wednesday, 11 September 2019 at 4.00pm, the laptop issued to Mr
Phillip Edman by the Department of Premier and Cabinet that was seized from Mr Edman pursuant
to a search warrant, on 14 August 2019, and all copies of the data contained on it in the
Corruption and Crime Commission’s possession.

7

Authorising the President

7.1

The Legislative Council as an arm of the legislature can only act through its members or
officers. The President of the Legislative Council is the spokesperson for the Council and
presides over its meetings. The President was named as the respondent to the State’s legal
action as the legal persona representing the Legislative Council, the office constituted under
s.5 of the Constitution Acts Amendment Act 1899.

7.2

Other than for those functions provided by law or authorised by the Standing Orders the
President may act as a litigant on behalf of the Legislative Council when authorised to do so.
This accords with the nature of the office as expressed by the Speaker of the House of
Commons, Sir William Lenthal, in 1643 following the entry into the House of Commons by
King Charles I accompanied by 400 armed men seeking the arrest of five of its members
accused of treason. When questioned by the King as to the whereabouts of those members,
the Speaker said in answer:
May it please your majesty, I have neither eyes to see nor tongue to speak in this place
but as this House is pleased to direct me whose servant I am here.

7.3

This statement was made during a period of great conflict between the Crown and the
Parliament for ascendency, a conflict in which the Parliament prevailed and gave rise to what
is known historically as the Glorious Revolution. One of the first acts of the new Monarchs
was to assent to the Bill of Rights 1688 upon which many of the Legislative Council’s
privileges, immunities and powers arise and endure to this day. Despite the historic origins
of this law, which is part of the law of Western Australia under s.1 of the Parliamentary
Privileges Act 1891, it is as relevant today as it was in the 17th Century. Its objectives are to
prevent interference with the legislature by the executive (the Crown/State), the judiciary and
other like bodies as ‘places outside Parliament’ and to permit the free flow of information to
the representatives of the people.
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7.4

The Legislative Council may authorise the President as its representative to bring or defend
legal actions on behalf of the House. This authority is required if the President is to
commence any legal proceedings on behalf of the Legislative Council based on the legal
advice provided to the PPC by Mr Zelestis. Consequently, the PPC recommends as follows:

RECOMMENDATION 4
1.

That proceedings be commenced and pursued, in the Supreme Court of Western
Australia, on behalf of the Legislative Council of Western Australia, challenging the
validity of some or all of three notices to produce documents, and one notice to
produce information issued by the Corruption and Crime Commission to the Director
General, Department of Premier and Cabinet, issued between April and August 2019,
and of the conduct of the Commission in issuing those notices;

2.

That the President of the Legislative Council of Western Australia be authorised to
conduct such proceedings in that capacity on behalf of the Legislative Council of
Western Australia and to do all things reasonably necessary for, and incidental to, the
commencement and pursuit of those proceedings, including to:
a.

engage solicitors and counsel to represent the Legislative Council of Western
Australia and to act upon their advice with respect to the proceedings;

b. if considered appropriate, engage separate solicitors and other service
providers to search and review the records produced to the Commission in
response to the above notices;
c.

maintain the confidentiality and legal professional privilege attaching to
communication relating to the proposed proceedings;

d. take direction from the Standing Committee on Procedure and Privileges with
respect to the conduct of the proceedings and matters relating to them;
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e.

report to the Legislative Council of Western Australia, periodically, and when
requested, with respect to the proposed proceedings; and

f.

to consult with the Clerk as the Accountable Authority of the Department of
the Legislative Council to permit the authorisation of the expenditure of funds
necessary and reasonable with respect to any proceedings.
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'1.
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1.1
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1.4
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in that law, custom, or rules that, in its opinion, will assist or improve the proper and orderly
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