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RECOMMENDATIONS OF THE
REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
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RECOMMENDATIONS
1

Recommendations are grouped as they appear in the text at page 15:

Page 15
Recommendation 1: The Committee recommends that the Queen Elizabeth II Medical
Centre (Delegated Site) Amendment By-laws (No. 2) 2011 be disallowed.
Page 15
Recommendation 2: The Committee recommends that the Royal Perth Hospital
Amendment By-laws (No. 2) 2011 be disallowed.
Page 15
Recommendation 3: The Committee recommends that the Women’s and Children’s
Hospitals Amendment By-laws (No. 2) 2011 be disallowed.
Page 15
Recommendation 4: The Committee recommends that the Fremantle Hospital
Amendment By-laws (No. 2) 2011 be disallowed.
Page 15
Recommendation 5: The Committee recommends that the Osborne Park Hospital
Amendment By-laws (No. 2) 2011 be disallowed.
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1

INTRODUCTION

1.1

The Parliament of Western Australia has delegated the role of scrutinising subsidiary
legislation to the Joint Standing Committee on Delegated Legislation (Committee).

1.2

The Committee carefully scrutinises fees 1 imposed by subsidiary legislation to ensure
that the fees imposed are authorised or contemplated by enacting legislation. One
issue it considers is whether a cost recovery model used by a government department
or agency provides a reasonable assurance that fees for services do not over recover
the cost of providing the services for which they are imposed.

1.3

The following five amendment by-laws (the instruments) increase permit parking
fees (parking fees) at six hospital sites:
•

Queen Elizabeth II Medical Centre (Delegated Site) Amendment By-laws
(No. 2) 2011 (QEII amendment by-laws);

•

Royal Perth Hospital Amendment By-laws (No. 2) 2011;

•

Women’s and Children’s Hospitals Amendment By-laws (No. 2) 2011 (which
impose parking fees at Princess Margaret Hospital and King Edward
Memorial Hospital);

•

Fremantle Hospital Amendment By-laws (No. 2) 2011; and

•

Osborne Park Hospital Amendment By-laws (No. 2) 2011. 2

1

In this report, fees include charges. See paragraph 3.7 and Appendix 3.

2

The instruments can be viewed at the Committee’s website at www.parliament.wa.gov.au/del then choose
Hospital Parking Fees 2012. The Queen Elizabeth II Medical Centre (Delegated Site) Amendment
By-laws (No. 2) 2011 were gazetted on 9 December 2011. The other instruments were gazetted on
23 December 2011. All instruments were operational from 1 January 2012.
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1.4

Department of Health (DOH) tables outlining the method of calculating the cost of
providing parking at each site are attached at Appendix 1.

1.5

The Committee takes issue with the costing methodology relied on by DOH. The
Committee’s concerns were canvassed during a hearing with representatives from
DOH on 26 March 2012 3 and in correspondence with Hon Dr Kim Hames MLA,
Minister for Health (Minister for Health), the State Solicitor’s Office (SSO) and the
Department of Treasury. 4

1.6

The Committee also considered 2011 correspondence from Hon John Day MLA,
Acting Minister for Health, provided in response to concerns the Committee raised
about earlier increases in parking fees.5

1.7

The Committee is not persuaded that the costing methodology relied on by DOH
demonstrates that parking fees do not over recover the cost of providing the parking
service. In particular, the Committee does not accept the way in which capital costs
are treated as an expense and recovered in full in parking fees in one financial year for
the purposes of fee setting, when the benefit of the capital works extends over many
years.

1.8

The Committee tabled its notice of motion to disallow the instruments in the
Legislative Council on 17 May 2012. The Committee recommends that the
instruments be disallowed for the reasons outlined in this report.

2

THE COMMITTEE’S ROLE – TERM OF REFERENCE 3.6(A)

2.1

The Committee’s term of reference 3.6(a) authorises the Committee to inquire into
whether the instrument ‘is authorized or contemplated by the empowering enactment’.

2.2

It is important to emphasise that the Committee may have regard to, but is not bound
by, the law in exercising its function of scrutinising delegated legislation.

2.3

Term of reference 3.6(a) distinguishes between what is ‘authorized’ and what is
‘contemplated’ by the empowering enactment. These are different considerations. The
term of reference authorises the Committee to express an opinion on what Parliament
contemplated when passing legislation.

3

The transcript of the hearing on 26 March 2012 can be viewed on the Committee’s website.

4

Further information provided by Hon Dr Kim Hames MLA, Minister for Health, Department of Health
and Department of Treasury during the course of the Committee’s inquiries can be viewed on the
Committee’s website.

5

The letter from Hon John Day MLA, Acting Minister for Health, 12 September 2011, can be viewed on
the Committee’s website.
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2.4

On the distinction between the legal interpretation of what is unauthorised, or ultra
vires, and the Committee’s function, Hon Kim Chance MLC commented when the
Committee’s terms of reference were adopted:
The new provision allows the committee to express an opinion about
whether the regulation is one that Parliament would accept as a
proper exercise of the power, but it does not have to go to the next
step and declare whether the regulation is intra vires or ultra vires. 6

2.5

Hon Peter Foss MLC, when commenting on the distinction between ‘authorized’ and
‘contemplated’ in term of reference 3.6(a), emphasised that the Committee is only
bound by the views of the House as to what is appropriate when he stated:
[The House] is not bound by the law; it is bound by the views of the
House of what is appropriate. A matter may be intra vires, but the
committee may be of the view that it is not contemplated by the
empowering enactment; it might be authorised by it due to the wide
wording of the empowering legislation. It is possible for Parliament
to enact legislation that has an enormous amount of coverage, which
could make something intra vires. However, if the House decided that
was not what the legislation intended, it would disallow the
regulation.7

3

THE INSTRUMENTS AND EMPOWERING LEGISLATION

3.1

The QEII amendment by-laws are made pursuant to section 20 of the Queen Elizabeth
II Medical Centre Act 1966 (QEII Act). Section 20(1a)(c) provides:
[T]he Trust [8] may, with the approval of the Governor, make by-laws
… regulating the control, supervision and management of parking or
standing areas, and in particular —
(c)

prescribing fees payable to the Trust by a person using, or in
respect of a vehicle occupying, a parking or standing area and
exempting any person or vehicle or class of person or class of
vehicle from paying all or any of those fees ...

3.2

The Royal Perth Hospital Amendment By-laws (No. 2) 2011, Women’s and Children’s
Hospitals Amendment By-laws (No. 2) 2011, Fremantle Hospital Amendment By-laws
(No. 2) 2011 and Osborne Park Hospital Amendment By-laws (No. 2) 2011 (the other

6

Hon Kim Chance MLC, Leader of the House in the Legislative Council, Parliamentary Debates
(Hansard), 27 June 2001, p1444.

7

Hon Peter Foss MLC, Legislative Council, Parliamentary Debates (Hansard), 27 June 2001, p1447.

8

The Queen Elizabeth II Medical Centre Trust, a body corporate constituted under the Queen Elizabeth II
Medical Centre Act 1966.
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four instruments) are made pursuant to section 22 of the Hospitals and Health
Services Act 1927 (HHS Act). Section 22(1)(da)(i) provides:
(1)

A board,[9] in respect of any public hospital under its control,
may from time to time make by-laws, not inconsistent with this
Act as to any of the following matters —
(da) regulating or prohibiting the driving, use, standing or
parking of vehicles on the ground attached to the public
hospital or belonging to the board and regulating the
control, supervision and management of parking or
standing areas on that ground and in particular —
(i)

prescribing charges payable to the board by a
person using, or in respect of a vehicle occupying,
a parking or standing area and exempting any
person or vehicle or class of person or class of
vehicle from paying all or any of those charges …

3.3

The instruments provide that staff must obtain a parking permit to park at hospital
sites and prescribe parking permit fees effective from 1 January 2012. 10

3.4

The QEII amendment by-laws increase visitor parking and staff permit fees at the
Queen Elizabeth II Medical Centre site (QEII) 11 as follows:
•

Visitor parking fees have increased by 25 or 29.4 per cent, depending on the
number of hours a person parks at the site, to $2.20 or $2.50 per hour.

•

Staff permit parking fees have increased by 20.5 or 23 per cent, depending on
how many days a staff member works, to the equivalent of $4.10 per day. 12

•

Staff members who were registered ‘Green Commuters’ (carpoolers) now pay
parking permit fees of $4.10 per day at QEII, which is 105 per cent more than
the $2.00 per day fee previously paid. 13

9

The Hospital and Health Services Act 1927 defines ‘board’ to include the Minister for Health in relation
to any public hospital controlled by him.

10

The instruments include discretion for the CEO or ‘authorised person’ not to charge the permit fee. The
other four instruments make further amendments including amending modified penalties and introducing
new methods of paying parking infringement notices that are not relevant for the purposes of this report.

11

Department of Health documents often refer to the fees at Sir Charles Gairdner Hospital, rather than QEII
or QEIIMC.

12

The QEII amendment by-laws increase permit parking fees for permit holders whose normal working
hours are three days a week or less from $10.00 to $12.30 per week, and permit holders whose normal
working hours exceed three days per week from $17.00 to $20.50 per week.
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3.5

The other four instruments increase staff permit fees between 13.3 and 53.8 per cent.
These instruments increase parking fees at:
•

Royal Perth Hospital and Fremantle Hospital to $4.10 per day;

•

King Edward Memorial Hospital and Princess Margaret Hospital to $3.40 per
day; and

•

Osborne Park Hospital to $2.00 per day.

3.6

These parking fee increases are the second round of parking fee increases in the
2011-12 financial year. The first round of increases took effect on 1 July 2011. 14
Parking fees have been significantly increased since 1 January 2011. DOH’s table of
fee increases notes that fees will continue to increase every six months until 1 July
2014 (see paragraph 4.4 and Appendix 2).

3.7

The Committee is of the view that the relevant provisions in the QEII Act and HHS
Act (the empowering enactments) authorise a fee for service, even though
section 22(1)(da)(i) of the HHS Act refers to the board ‘prescribing charges’. The
Committee is not persuaded that anything arises from use of the word ‘charge’ in the
HHS Act for the reasons outlined in Appendix 3.

3.8

As the empowering enactments authorise a fee for service, the above fees must be set
on a cost recovery basis to be authorised. It is clear to the Committee that this is what
Parliament contemplated when passing the empowering enactments.

4

APPROACH TO SETTING PARKING FEES AND COSTING METHODOLOGY

4.1

DOH has approached the task of fee-setting from a policy rather than cost recovery
perspective. 15 The parking fees at the six hospital sites covered by the instruments
form part of DOH’s Access and Parking Strategy for Health Campuses in the Perth
Metropolitan Area (July 2010) (the Strategy).

13

The ‘Green Commuter’ day rate is no longer available at QEII. From January 2012, all parkers on site are
on the ‘pay as you go’ (PAYG) system: Electronic mail from Ms Emilie Young, Acting Senior Policy
Officer, Department of Health, 6 February 2012, p1.

14

The costing tables at Appendix 1 relate to the 2011-12 financial year.

15

Letter from Mr Timothy Marney, Under Treasurer, Department of Treasury, 19 April 2012, and letter
from Hon John Day MLA, Acting Minister for Health, 12 September 2011.
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4.2

As the Department of Treasury observes, the Strategy is basically a ‘green’ scheme,
with a sustainability and environmental focus, intended to provide benefits to the
community by reducing the economic incentive to drive to work. 16

4.3

The Strategy provides:
Research has identified that travel plans which address parking by
restricting the number of staff entitled to park and introducing
charges, achieve significant higher reductions in car usage10.[17]
Parking fees for employees will be applied on a site-by-site basis and
be consistent with these principles:


Parking fees will be linked to the cost of travel by public
transport. Wherever possible employees will be encouraged
to use public transport rather than private vehicles …



Parking fees should be varied to reflect the accessibility of a
health campus by modes other than private car. For example,
a site with high public transport accessibility may have
higher parking fees compared with a site with low public
transport accessibility.



Parking fees should be levied on a daily/hourly ‘pay-as-yougo’ basis, and be reviewed annually. 18

4.4

Under the Strategy, parking fees are based on the cost of a Transperth fare with the
rate applied at each hospital based on public transport accessibility to the hospital. The
DOH table noting six monthly increases in parking fees from 1 January 2011 to 1 July
2014 is attached at Appendix 2. 19

16

Letter from Mr Timothy Marney, Under Treasurer, Department of Treasury, 19 April 2012, pp2, 3.
The specific policy objectives and aims of the Access and Parking Strategy for Health Campuses in the
Perth Metropolitan Area are set out in the Strategy and on the Department of Health’s website:
Department of Health, Access and Parking Strategy and Health Campuses in the Perth Metropolitan
Area, July 2010, p4, and www.health.wa.gov.au/parking/home/ (viewed on 15 May 2012).

17

The Strategy footnotes at footnote 10 ‘Making travel plans work: research report, Department of
Transport, UK, July 2002’: Department of Health, Access and Parking Strategy and Health Campuses in
the Perth Metropolitan Area, July 2010, p17.

18

Ibid.

19

The table is published on the Department of Health’s website at www.health.wa.gov.au/parking/home/
docs.cfm, then choose ‘Parking Fees’ (viewed on 15 May 2012). The Department of Health’s website
states that its Metropolitan Access and Parking Department contributes 20 per cent to hospital staff travel
expenses if staff use a Corporate Smartrider Card. The Access and Parking Strategy and Health
Campuses in the Perth Metropolitan Area anticipated the department selling travel passes at a 20 per cent
discount, which the employer would pay: Department of Health, Access and Parking Strategy and Health
Campuses in the Perth Metropolitan Area, July 2010, pp16-17. This discount is in addition to the
Smartrider discount on Transperth fares.
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4.5

The Minister for Health provided the Committee with SSO advice that argues that the
parking fees imposed by the instrument are authorised on the authority of Harper v
The Minister for Sea Fisheries (1989) 168 CLR 314 and Queanbeyan City Council v
ACTEW Corporation Ltd (2009) 258 ALR 692. These cases deal with imposts for
acquisition of or access to tangible property (abalone and water respectively) for
commercial exploitation. SSO rely on these cases to assert that the parking fees are
authorised so long as they represent the ‘economic value of the provision of parking at
public hospitals’ and submit that ‘[i]n order for a fee to be characterised as a tax, it
must bear no “discernible relationship” to the value of the privilege provided’. 20 The
Committee does not accept SSO’s advice for the reasons outlined in Appendix 4.

4.6

It is the Committee’s view that the empowering Acts do not authorise fees set to
achieve policy objectives, only a fee for service. Fees for service set for policy reasons
may raise questions as to whether the fee reflects the actual cost of delivering the
service. They are authorised if based on an appropriate cost recovery model.

4.7

It appears to the Committee that DOH representatives often refer to the Strategy to
justify the parking fees imposed.21 There appears to be a lack of understanding that
parking fees are authorised only if there is an appropriate cost recovery basis for the
fees imposed, and are not authorised under the empowering provisions simply because
they comply with policy documents approved by the Executive.

4.8

DOH contends, notwithstanding the parking fees policy basis, that the parking fees
reflect cost recovery as parking fees are ‘directly linked to outgoing expenditure by
WA Health’. 22 Details of their methodology for determining costs are at Appendix 1.

4.9

Based on DOH cost calculations, the parking fees under recover the cost of delivering
the parking service at each site. However, the total costs relied on include significant
capital costs and capital costs being allocated in full (and recovered in fees) in one
financial year. The Committee takes issue with the way capital costs are allocated.

4.10

Major redevelopment is occurring across hospital sites in the metropolitan area.
Significant capital costs are being expended upgrading and improving parking

20

Letter from Mr Raymond Andretich, Senior Assistant State Solicitor, State Solicitor’s Office, to
Department of Health, 3 April 2012, pp4-5.

21

For example, by referring to the fact that the fees are set by the Strategy, the Minister for Planning and
Minister for Health signed off on the Strategy, the aims of the Strategy and that the parking fees ‘were set
at a time when the WA Planning Commission and the Department of Health looked at those fees and
made a determination about the incremental increase in those fees over time’: Dr David Russell-Weisz,
Chief Executive, North Metropolitan Area Health Service, Department of Health, Transcript of Evidence,
26 March 2012, pp 2, 11 and 12.

22

Department of Health, Explanatory Memorandums in relation to the Queen Elizabeth II Medical Centre
(Delegated Site) Amendment By-laws (No. 2) 2011, Royal Perth Hospital Amendment By-laws (No. 2)
2011, Women’s and Children’s Hospitals Amendment By-laws (No. 2) 2011, Fremantle Hospital
Amendment By-laws (No. 2) 2011 and Osborne Park Hospital Amendment By-laws (No. 2) 2011, p1.

7
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facilities, restructuring current parking areas to increase the number of parking bays,
building car parks and updating parking systems. As DOH advised:
For many years we had infrastructure that was not adequate for staff,
visitors and patients … Over the last two to three years there has been
an investment in relation to providing car parking across the sites in
the metropolitan area … 23
[At QEII] there is a huge amount of redevelopment on the site. 24
[Costs have been] incurred in the replacement of on-site parking to
offset the 1,200 lost bays.[25] [There is a] broader strategy to provide
improved car parking amenities at the QEIIMC site, which includes
the provision of a Multi-Deck Car Park to deliver in excess of 3,000
bays. 26
[Also] a ‘pay as you go’ (PAYG) parking system has been
implemented across all hospital sites, at considerable cost for
installation and implementation. 27
4.11

DOH explained its understanding of ‘cost recovery’ and its need to fund capital works
as follows:
Our understanding is that this exercise is about looking at costs to
provide a car parking facility [including capital costs] in the period
where the particular fee that is being set applies versus the revenue
that will be generated during that period … 28
[DOH are] sitting on work that needs to be done at the moment 29 …
The work at Fremantle Hospital is $1 million. The building that the
multi-storey car park is sitting in has got concrete cancer. That is the

23

Dr David Russell-Weisz, Chief Executive, North Metropolitan Area Health Service, Department of
Health, Transcript of Evidence, 26 March 2012, p2.

24

Ibid, p4.

25

The 1,200 bays were lost as a result of the significant capital works at the Queen Elizabeth II Medical
Centre site: Letter from Hon Dr Kim Hames MLA, Minister for Health, 23 March 2012, p2.

26

Ibid.

27

Department of Health, Explanatory Memorandums in relation to the Queen Elizabeth II Medical Centre
(Delegated Site) Amendment By-laws (No. 2) 2011, Royal Perth Hospital Amendment By-laws (No. 2)
2011, Women’s and Children’s Hospitals Amendment By-laws (No. 2) 2011, Fremantle Hospital
Amendment By-laws (No. 2) 2011 and Osborne Park Hospital Amendment By-laws (No. 2) 2011, p1.

28

Mr Wayne Salvage, Acting Executive Director, Resource Strategy, Department of Health, Transcript of
Evidence, 26 March 2012, p5.

29

Dr David Russell-Weisz, Chief Executive, North Metropolitan Area Health Service, Department of
Health, Transcript of Evidence, 26 March 2012, p10.
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estimate of the repair, but I cannot get that money through the current
system. 30
4.12

The Director of the Metropolitan Access Parking Department (MAPD), DOH, added
that what they capitalise in a year and get in revenue, they can spend; ‘[i]f we do not
get it in, we cannot spend it … I have to spend the money in the year that we earn it’. 31

4.13

Further, at QEII the parking fees appear to be set based on a commercial arrangement
between the Queen Elizabeth II Medical Centre Trust and Capella Parking. The
Committee has not viewed the contract but has been informed that:
The contract term enables the provider to recover all costs (i.e. rate x
bays x years) associated with the construction and operation of the
parking facility.32
[T]he capital cost is being met by the private sector under that
agreement, but with an expectation that the cost will be recovered
over the life of the operation of that facility through the charging of
people for parking on the site. 33
There is a need for us to structure fee increases going forward that
reflect the arrangement that is being negotiated between the state and
Capella in relation to the car parking fees that will be charged in that
facility. 34
[The] broader strategy … includes … the need for staff and visitor
parking rates on the campus to be set at a level that is consistent with
the financial arrangements [to build the multi-deck car park]. 35

4.14

In contrast to the above position, DOH advised that they have regard to the
Department of Treasury’s Costing and Pricing Government Services: Guidelines for
use by agencies in the Western Australian Public Sector (April 2007) (Treasury
Guidelines). Treasury Guidelines, which are not mandatory, comment that when

30

Mr Russell Bance, Director, Metropolitan Access and Parking, Department of Health, Transcript of
Evidence, 26 March 2012, p10.

31

Ibid.

32

Letter from Mr Timothy Marney, Under Treasurer, Department of Treasury, 19 April 2012, p4.

33

Mr Wayne Salvage, Acting Executive Director, Resource Strategy, Department of Health, Transcript of
Evidence, 26 March 2012, p5.

34

Ibid, p12.

35

Letter from Hon Dr Kim Hames MLA, Minister for Health, 23 March 2012, p2.
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carrying out a costing exercise ‘the primary aim should be to focus on the services
rather than the processes and/or relationships to the organisation’s structure’. 36
4.15

The Committee takes issue with DOH’s approach to setting parking fees and
calculating cost recovery.

4.16

The Committee is of the view that organisational processes, difficulties in obtaining
money for capital projects and contractual arrangements are influencing DOH’s
approach to parking fees.

4.17

Statements by DOH officers indicate that parking fees are used to raise revenue to pay
for capital expenditure required or undertaken in the fee period. Fees should
appropriately reflect the cost of delivering a service in the period the fee relates to,
which does not involve fee payers paying for capital items in full when they are
incurred.

4.18

The Committee is of the view that it is not appropriate to use and justify fees to fix an
infrastructure problem. The appropriate approach is to ask the Minister for capital
money to pay for infrastructure projects. Arguably, by recovering the capital money
for infrastructure projects in one year, DOH is effectively taxing people.

4.19

The Committee takes issue with the methodology used to determine the cost of the
parking service at each hospital site and, in particular the way in which capital costs
are allocated to be recovered in one financial year.

4.20

To clarify, the Committee is of the view that capital expenses can be allocated to
determine the cost of providing a service, but objects to the extent to which capital
costs are allocated by DOH.

4.21

The approach taken by DOH recovers costs from one set of users, those parking
within the relevant financial year, for services provided to a wider range of users,
those using this service in the following years. The Committee has a long history of
viewing such measures as unauthorised.37

4.22

On the subject of allocating capital costs to determine the ‘full cost’ of providing a
service, the Treasury Guidelines state:
There are two aspects relating to the use of government-owned assets
in the delivery of a service that must be considered in any analysis of
full cost:

36

Department of Treasury and Finance, Costing and Pricing Government Services: Guidelines for use by
agencies in the Western Australian Public Sector, Fifth Edition, April 2007, p6. Also, letter from
Mr Timothy Marney, Under Treasurer, Department of Treasury, 19 April 2012, p1.

37

Parliament of Western Australia, Joint Standing Committee on Delegated Legislation, Report 51, Liquor
Licensing Amendment Regulations (No 3) 1999, 24 May 2000.
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•

the determination of an appropriate depreciation charge for
non-current physical assets; and

•

recognition that the funds invested in the assets have
alternative uses and therefore some allowance should be
made for a rate of return on those assets (otherwise known as
the opportunity cost of capital).38

Costing calculations
4.23

The cost calculations at Appendix 1 divide costs into operating and maintenance costs
(or ‘Running Costs’) and ‘Other Costs’, which include capital costs.

4.24

Between 58 per cent and 78 per cent of the total cost of providing the parking service
at each site are ‘Other Costs’ (not running costs). Capital costs are a significant
component of this category and therefore represent a significant portion of the total
costs DOH rely on in its claim that parking fees reflect the cost of delivering the
service. A few cost items of concern are noted below.

4.25

The QEII costing table includes the cost of $959,648 for building Car Park 7A.
DOH describes this line item as follows:
Conversion of Remnant Bushland to formal Car park 7A … clearing
of bushland to create an at-grade car park of 118 bays in Stage 1.
Costs incurred to date. Stage 2a and 2b to create an additional
20 bays post May 2012.

4.26

The cost of this one item represents 28 per cent of total cost of providing the parking
service at QEII. This is in the context of DOH tables noting that QEII parking fees
cost recover 98 per cent of the (inflated) costs.

4.27

DOH explained that they allocated this cost to one financial year because:
[I]t is a cost to the state that the state has had to incur this year in
order to provide that temporary facility in the context of the
redevelopment of the Sir Charles Gairdner Hospital.39

38

Department of Treasury and Finance, Costing and Pricing Government Services: Guidelines for use by
agencies in the Western Australian Public Sector, Fifth Edition, April 2007, p18. Also, Australian
Accounting Standard AASB 116, which under section 62 of the Financial Management Act 2006 applies
to accountable authority’s annual reports unless the Treasurer determines otherwise, prescribes an
estimated useful life for plant and equipment: See Department of Treasury, Treasury Instruction 1101(14)
and Model Annual Report for the year ended 30 June 2012, p31.

39

Mr Wayne Salvage, Acting Executive Director, Resource Strategy, Department of Health, Transcript of
Evidence, 26 March 2012, p5.

11

Delegated Legislation Committee

4.28

The Committee noted with interest that DOH advised that this site will be used for
between 18 months and two years, then part of the site will be turned into where the
Ronald McDonald house will be (privately) built and at least two thirds of the bays
will remain. 40

4.29

Of further concern, it appears that DOH intends to continue to fully allocate car park
capital costs in one financial year as the multi-deck car park at QEII is built. DOH
advised:
[B]y the time we get to next year, stage one of the multi-storey car
park will have been acquired and the fees that we will be looking to
set next year will be related to the financing of the new car park on
the site.41

4.30

The QEII table also includes the cost item ‘C Block Government Vehicle Compound’
in the amount of $109,622 which DOH adds relates to ‘creation of temporary car park
for 45 bays for Government Vehicles’ and costs ‘associated with drainage … an
accumulation of costs that we have spent on that area’. 42

4.31

‘Pay as you go’ (PAYG) costs for PAYG hardware, machinery and upgrades alone
account for between 9 and 44 per cent of total costs at all sites except Princess
Margaret Hospital. 43

4.32

PAYG costs at QEII include ‘Web Site Production and Management’ costs (to enable
staff to credit money onto their parking card) of $64,000. 44 DOH advised that the
system at one site cannot be used at other hospital sites because the health information
network does not allow DOH to ‘push and pull’ information across websites so this
needs to be located on site. 45

40

Dr David Russell-Weisz, Chief Executive, North Metropolitan Area Health Service, Department of
Health, Transcript of Evidence, 26 March 2012, p4.

41

Mr Wayne Salvage, Acting Executive Director, Resource Strategy, Department of Health, Transcript of
Evidence, 26 March 2012, p5. The Department of Health advised at the Legislative Assembly 2012-13
Budget Estimates Hearing that the multi-deck car park is progressing and the first stage will be completed
in October 2012, when 876 bays will be available. The next stage, to be completed in April 2013, will
‘probably’ add an additional 800 bays. The multi-deck car park is expected to be completed and
functional by mid 2014: Dr David Russell-Weisz, Chief Executive, North Metropolitan Area Health
Service, Department of Health, Parliamentary Debates (Hansard), 30 May 2012, E247.

42

Mr David Mulligan, Executive Director, Clinical Planning and Redevelopment, Department of Health,
Transcript of Evidence, 26 March 2012, p9. One hundred and two vehicles are authorised to use this car
park: Letter from Hon Dr Kim Hames MLA, Minister for Health, 7 June 2012, p2.

43

‘Pay as you go’ (PAYG) hardware and machinery costs are one-off costs. Other PAYG costs are
recurrent: Letter from Hon Dr Kim Hames MLA, Minister for Health, 7 June 2012, pp2-3.

44

A portion of the $64,000, approximately $34,000, is an ongoing license fee for the software: Ibid.

45

Mr Russell Bance, Director, Metropolitan Access and Parking, Department of Health, Transcript of
Evidence, 26 March 2012, p7. Also, letter from Hon Dr Kim Hames MLA, Minister for Health,
7 June 2012, pp2-3.
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4.33

The Committee is concerned that it appears that DOH cannot use the software
developed for use at QEII at other hospital sites because they ‘cannot utilise what the
trust has developed; that is a trust cost and it would not be open to us’. 46

4.34

In addition to significant PAYG costs, all hospital sites (except QEII) also include
costs for ‘Boomgates and wiring’ of between approximately $18,000 and $85,000.

4.35

This item alone at Fremantle Hospital (where $85,171 is allocated) represents 5.5 per
cent of total costs at this site. Also, ‘Additional Security Cameras’ and ‘Relocation of
site bays’ at Fremantle Hospital (total $375,301), further capital expenses, comprise
another 24 per cent of the total cost at this site. This is in the context of DOH tables
noting that Fremantle Hospital parking fees cost recover nearly 97 per cent of the
DOH cost, which includes these capital costs.

4.36

Also, the tables allocate signage and light costs (‘Signage Alterations’, ‘Signage
Installation’ and/or ‘Signage and new lights’ costs) of between approximately
$20,000 and $85,000 at all sites.

4.37

In relation to Royal Perth Hospital, DOH passes onto fee payers City of Perth licence
fees (levies) in the amount of $1.3 million, being 38 per cent of the costs at this site,
which in the Committee’s view is authorised.

4.38

At Royal Perth Hospital, Wilson management fees of $562,364 (16 per cent of total
costs) are also allocated. This is in addition to the $300 per bay staff costs allocated at
this site.

4.39

Further, the Committee is not persuaded that all running costs (that is, operating and
maintenance costs) in the tables are appropriate. In particular, it is curious that exact
figures — $300, $200 and $100 — are allocated as per bay costs for particular running
costs, even allowing for the fact that DOH guestimate such costs.

4.40

It is the Committee’s duty to ensure that departments are not taxing agents and
departments and agencies impose a fee for a service based on an appropriate cost
recovery model.

4.41

Essentially, the Committee does not accept the DOH methodology and therefore the
parking fees imposed. The Committee does not accept DOH’s submission that parking
fees cost recover as the costing totals are comprised of inappropriate allocations.

4.42

The concern of the Committee is that today’s fee paying permit holders are paying the
full cost of significant infrastructure and equipment that other fee payers will benefit
from for many years.

46

Ibid.
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4.43

In the Committee’s view, capital costs of building a car park should be allocated over
many years in a fee for service cost recovery model.

4.44

Also, departments and agencies often increase fees by CPI on a ‘base cost’. When this
base cost has not been determined based on an appropriate costing methodology,
future fees continue to be unauthorised and may, year after year, as CPI is applied,
over recover the cost of the service effectively taxing the fee payer.

4.45

For each hospital site, DOH submit that the fee is determined on a cost recovery basis,
with different percentages of cost recovery at each site, as demonstrated by its tables.
As the Committee is not persuaded that DOH’s costing methodology is appropriate,
the Committee does not accept the parking fees based on this costing methodology.

4.46

In the Committee’s view, Parliament, in passing the empowering enactments, did not
authorise and did not contemplate the methodology used by DOH to determine costs
relating to a fee for service.

5

CONCLUSIONS

5.1

The Committee is of the view that the instruments offend its term of reference 3.6(a)
in that by-laws are not authorised by the empowering enactments for the reasons noted
in this report.

5.2

Further, the instruments offend the Committee’s term of reference 3.6(a) in that
parking fees based on the DOH methodology were not contemplated by Parliament
when it passed the empowering enactments.

5.3

The Committee does not accept the DOH costing methodology and the manner in
which capital costs are allocated in full and recouped in one financial year.

5.4

The Committee is not persuaded that parking fees reflect cost recovery.

5.5

The Committee does not accept, and is of the view that Parliament should not accept
as a proper exercise of the power provided to the Executive, DOH fully allocating
parking capital costs in one financial year as an appropriate costing methodology.

5.6

It appears to the Committee that there is a lack of understanding that a fee for service
is only authorised if authorised by Parliament in the empowering legislation. A fee for
service is only authorised if there is an appropriate cost recovery basis for the fee
imposed. The Committee is of the view that there is clearly not an appropriate cost
recovery basis for the parking fees imposed.

5.7

The Committee recommends that the instruments be disallowed for the reasons
outlined in this report.
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6

RECOMMENDATIONS

Recommendation 1: The Committee recommends that the Queen Elizabeth II Medical
Centre (Delegated Site) Amendment By-laws (No. 2) 2011 be disallowed.

Recommendation 2: The Committee recommends that the Royal Perth Hospital
Amendment By-laws (No. 2) 2011 be disallowed.

Recommendation 3: The Committee recommends that the Women’s and Children’s
Hospitals Amendment By-laws (No. 2) 2011 be disallowed.

Recommendation 4: The Committee recommends that the Fremantle Hospital
Amendment By-laws (No. 2) 2011 be disallowed.

Recommendation 5: The Committee recommends that the Osborne Park Hospital
Amendment By-laws (No. 2) 2011 be disallowed.

7

KALEEYA HOSPITAL AND SHENTON PARK

7.1

The Fremantle Hospital Amendment By-laws (No. 2) 2011 also increase parking fees
at Kaleeya Hospital 47 and the Royal Perth Hospital Amendment By-laws (No. 2) 2011
amend the prescribed parking fees at the Shenton Park site 48 (the two sites). However,
after questioning these amendments, the Committee was informed that no parking fee
is charged at the two sites pursuant to DOH policy. 49

7.2

After the Committee raised these drafting errors, the Minister for Health gave an
undertaking to amend the Fremantle Hospital By-laws 1992 and Royal Perth Hospital
By-laws 2009 (the principal by-laws) to state that no fee is payable at the two sites. 50

47

The Fremantle Hospital Amendment By-laws (No. 2) 2011 increase parking fees at Kaleeya Hospital
prescribed in the Fremantle Hospital By-laws 1992 from $2.00 per day, which the Committee
understands was not in fact charged at Kaleeya Hospital, to $4.10 per day.

48

The Royal Perth Hospital Amendment By-laws (No. 2) 2011 make minor amendments to how parking
fees at the Shenton Park site are prescribed in the Royal Perth Hospital By-laws 2009. The principal
by-laws previously prescribed $2.00 per day, which the Committee understands was not in fact charged at
Shenton Park. The Royal Perth Hospital Amendment By-laws (No. 2) 2011 inserted ‘$2.00 (for each day
the permit holder is permitted to park a vehicle on the site, up to a maximum of $10.00 per week’.

49

Letter from Hon Dr Kim Hames MLA, Minister for Health, 23 March 2012, pp3-4.

50

Ibid.
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7.3

If the Legislative Council disallows the five instruments as recommended in this
report, the principal by-laws will continue to prescribe fees at the two sites. If the
instruments are disallowed, the Committee assumes that the Executive will proceed to
amend the principal by-laws to provide that no fee is payable at the two sites.

7.4

The Committee commends its report to the House.

___________________
Hon Sally Talbot MLC
Deputy Chair
16 August 2012
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APPENDIX 2
PARKING FEE INCREASES TO 1 JULY 2014
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APPENDIX 3
THE EMPOWERING ENACTMENTS IMPOSE A FEE FOR SERVICE
1.

The Committee is of the view that the empowering enactments authorise a fee for service, even
though section 22 of the HHS Act refers to the board ‘prescribing charges’ (not ‘fees’).

2.

The Department of Treasury expressed the view that ‘there is a legal distinction between fees,
charges and taxes’, adding that ‘a fee is limited to cost recovery whereas a charge is not
subject to the same limitation’. 51 SSO did not raise this point despite referring to ‘the proposed
charges’ in its advice.

3.

The Interpretation Act 1984 does not define either ‘fee’ or ‘charge’. 52 The words ‘fee’ and
‘charge’ are not used consistently in Western Australian legislation. Nothing in the HHS Act
suggests that ‘charge’ is intended to impose anything other than a fee for service. 53

4.

In the Committee’s view, when Parliament legislates for a fee or charge, in the absence of any
express statement to the contrary, it contemplates this to mean a fee for service that shall not
over recover the cost of providing the relevant service.

5.

Generally, whether primary legislation provides power to impose a ‘fee’ or power to impose
a ‘charge’ is irrelevant to the legal consideration of whether an impost is a fee for service or
a tax. For example, in the classic definition of a fee for service in the leading case of
Air Caledonie International v Commonwealth (1988) 165 CLR 462, the High Court of
Australia refers to ‘a fee or charge [Committee emphasis] exacted for particular identified
services provided or rendered individually to, or at the request or direction of, the particular
person required to make the payment’. 54

6.

Also, in considering whether an impost was authorised in the case Epic Energy (WA) Nominees
Pty Ltd & Another v Dr Kenneth Comninos Michael, Western Australian Independent Gas
Pipeline Access Regulator (2003) 27 WAR 515 nothing turned on the fact that the legislation
empowered imposition of a ‘charge’ rather than a ‘fee’.

7.

The Committee is not persuaded that anything arises from use of the word ‘charge’ in the HHS
Act.

51

Letter from Mr Timothy Marney, Under Treasurer, 19 April 2012, p2. The Department of Treasury’s
Costing and Pricing Government Services Guidelines states that ‘[c]harges, unlike fees, are for services
that are discretionary from the point of view of the consumer’ but its Model Annual Report 2012 refers to
Treasury Instruction 810 which states that ‘[c]harges are usually imposed for compulsory services’:
Department of Treasury and Finance, Costing and Pricing Government Services Guidelines, Fifth
Edition, April 2007, p4, and Model Annual Report for the year ended 30 June 2012, p48.

52

Section 45A of the Interpretation Act 1984 provides that ‘fee’ includes ‘charge’ in that section.

53

The Second Reading Speech made when section 22(1) was inserted into the Hospitals and Health
Services Act 1927 does not suggest or imply that ‘charge’ is intended to impose anything other than a fee
for service: Hon John Williams MLC, Legislative Council, Parliamentary Debates (Hansard),
1 December 1983, p5778.

54

(1988) 165 CLR 462 at 470.
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APPENDIX 4
COMMITTEE COMMENT ON STATE SOLICITOR’S OFFICE
ADVICE
1.

The Minister for Health provided the Committee with advice from SSO to support the view
that the parking fees imposed are authorised. The Committee does not accept this advice.

2.

SSO relies on the cases of Harper v The Minister for Sea Fisheries (1989)168 CLR 314 and
Queanbeyan City Council v ACTEW Corporation Ltd (2009) 258 ALR 692 which deal with
imposts for acquisition of or access to tangible property (abalone and water) for commercial
exploitation to assert that the parking fees are authorised so long as they represent the
‘economic value of the provision of parking at public hospitals’.

3.

In SSO’s view:
The provision of parking on hospital property involves the car owner in
acquiring a privilege or a licence to park his or her vehicle there. In order
for a fee to be characterised as a tax it must bear no “discernible
relationship” to the value of the privilege provided …
Charging the economic value of the provision of parking at public hospitals
does not mean the fee will have no discernible relationship to the value of the
parking provided. The cost of providing the parking is not determinative but
relevant. 55

4.

In 2011, Hon John Day MLA, Acting Minister for Health, informed the Committee, in
response to Committee questions regarding the first round of parking fee increases in the
2011-12 financial year, that the ‘discernible relationship’ test:
Appears to look beyond the costs to government, and instead assesses
whether there is any discernable relationship between the fee paid and the
value of what is acquired. The Courts now consider not only the inherent
value of the service but also the underlying value vested in the commodity
(Queanbeyan City Council v ACTEW Corporation Ltd …) 56

5.

The Acting Minister for Health acknowledged that this ‘distinctively low threshold’ requires ‘a
charge to be simply “related to” the right acquired’. 57 Based on this threshold, the Committee

55

Letter from Mr Raymond Andretich, Senior Assistant State Solicitor, State Solicitor’s Office, to
Department of Health, 3 April 2012, pp4-5.

56

Letter from Hon John Day MLA, Acting Minister for Health, 12 September 2011, p3.

57

Ibid. The Minister for Health has also referred to this ‘distinctively low threshold’: Letter from Hon Dr
Kim Hames MLA, Minister for Health, 23 March 2012, p3. The Minister for Health also expressed the
view that ‘there is clearly a very strong relationship between the daily parking rates and the “value”
being acquired by the user in gaining convenient and proportionally discounted parking space’:
Letter from Hon Dr Kim Hames MLA, 23 April 2012, p2.
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questions what fees it is suggested would be valid. A fee that over recovers by 10, 30 or 50
per cent?
6.

The cases relied on by SSO can clearly be distinguished from the present case involving
parking fees. SSO rely on passages in judgements that state that in valuing a natural resource,
the government is entitled to realise the underlying value of a scarce resource, as well as actual
cost of making it available.

7.

Harper v The Minister for Sea Fisheries, a High Court of Australia case, involved a fee for a
licence to fish abalone. The facts on which the judges reached their conclusion are not present
in respect of the parking fees. As explained by Justice Brennan:
[The licence in question conferred] a right of fishing in another’s waters to
the exclusion of the public …
A limited natural resource which is otherwise available for exploitation by
the public can be said truly to be public property whether or not the Crown
has the radical or freehold title to the resource. A fee paid to obtain such a
privilege is analogous to the price of a profit à prendre;[58]it is a charge for
the acquisition of a right akin to property. Such a fee may be distinguished
from a fee exacted for a licence merely to do some act which is otherwise
prohibited (for example, a fee for a licence to sell liquor) where there is no
resource to which a right of access is obtained by payment of the fee. 59

8.

In Harper v The Minister for Sea Fisheries, Chief Justice Mason and Justices Deane and
Gaudron used slightly different reasoning, relying on the nature of the licensing scheme found
in the relevant legislation (which is distinguishable from the parking fee scheme):
The right of commercial exploitation of a public resource for personal profit
has become a privilege confined to those who hold commercial licences. This
privilege can be compared to a profit à prendre. In truth, however, it is an
entitlement of a new kind created as part of a system for preserving a limited
public natural resource in a society which is coming to recognize that, in so
far as such resources are concerned, to fail to protect may destroy and to
preserve the right of everyone to take what he or she will may eventually
deprive that right of all content.
In that context, the commercial licence fee is properly to be seen as the price
exacted by the public, through its laws, for the appropriation of a limited
public natural resource to the commercial exploitation of those who, by their
own choice, acquire or retain commercial licences. 60

58

Profit à prendre is a right to take something off another person’s land, or to take something out of the soil
of that land; Australian Softwood Forests Pty Ltd v A-G (NSW) (1981) 148 CLR 121: LexisNexus
Australia, Encyclopaedic Australian Legal Dictionary, January 2011.

59

Harper v The Minister for Sea Fisheries (1989) 168 CLR 314, per Brennan J at 335.

60

Ibid, per Mason CJ, Deane and Gaudron JJ at 325.
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9.

Queanbeyan City Council v ACTEW Corporation Ltd involved two imposts – a water
abstraction charge (WAC) imposed by the Australian Capital Territory (ACT) on ACTEW
Corporation Limited (an ACT government-owned statutory corporation) as a condition for
water taken under licence from the ACT for supply to its customers, and a utilities tax imposed
by the ACT on ACTEW in respect of its water distribution network situated on ACT land.
ACTEW passed on both these imposts to its customers, which included Queanbeyan City
Council.

10.

In this case, a Full Court of the Federal Court of Australia decision, two of the three judges
found that water charges were not a tax as they were ‘valued’ on the basis of water scarcity.
The judges were not prepared to question this approach to ascertaining the value of a natural
resource as they considered valuation of natural resources a political, not legal, matter. The
third judge, Justice Perram, found that the attributed ‘value’ should be questioned. In addition
to being a divided judgement, the Queanbeyan decision on policy has little relevance because
the question of valuing a natural resource in a monopoly situation is a different exercise to
valuing the cost providing access to parking or parking services.

11.

There is a clear factual distinction between the nature of the WAC and the licence fee paid for
the licence to take water and imposing a fee for access to park at a hospital site.

12.

Further, Queanbeyan City Council v ACTEW Corporation Ltd, which SSO refer to, was
appealed to the High Court of Australia who affirmed the majority decision, that the imposts
were not a tax, on a different basis and did not endorse the reasons of the Federal Court judges.

13.

The value of fish or water cannot be calculated in the same way that the cost of providing
access to a parking bay can be calculated.

14.

SSO does not identify the nature of the impost authorised by the empowering Acts, that is,
whether it is a licence fee, privilege fee or fee for service. Instead SSO finds that parking
‘involves’ acquisition of a privilege or licence to park. No argument is made as to how a fee
that involves access to park a car equates to a fee for access or privilege to take a natural
resource/commodity for commercial purposes.

15.

SSO’s assumption that the fees represent the ‘economic value’ of providing parking appears to
be no more than uncritical acceptance of DOH’s fee costing methodology — a methodology
that the Committee does not accept. Also, SSO assumes that the fees are based on the
‘economic value’ of providing parking, without addressing the fact that the fees are based on
policy objectives in the Strategy.

16.

Even if the legal arguments of SSO were correct, SSO makes no attempt to deal with the
Committee’s objection — which is not that there has been a capital allocation, but the extent to
which capital costs have been allocated in one financial year. SSO states in assessing the ‘true
cost’ of providing parking on public hospital property a ‘component of that charge can reflect
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the cost of providing future parking bays through capital works and associated facilities’. 61
This is not the Committee’s issue.
17.

Factors peculiar to the legislation under consideration are critical to various judgements. As
previously stated, in the Committee’s view, the instruments’ empowering enactments authorise
fees for services. SSO makes no real attempt to establish why the Committee is incorrect in
taking the view that the imposts are fees for services.

18.

SSO repeatedly state that the test of the impost being unauthorised is the ‘no discernible
relationship’ to the value test. However, SSO does not refer to the fact that a higher court, the
High Court of Australia in Air Caledonie International v Commonwealth, in a case that
involved a fee for service, limited this test to particular circumstances and stated that the
discernible relationship test was only one element that may indicate that a charge is a fee for
service.

19.

Judgements in the High Court of Australia case AirServices Australia v Canadian Airlines
International Ltd (1999) 202 CLR 133 require a ‘reasonable relationship’, rather than a
‘discernable relationship’, between the cost of providing a service and the fee when there is no
question of conferral of a privilege or right to a natural resource and/or in a monopoly situation
where market value cannot be ascertained.

20.

In AirServices Australia v Canadian Airlines International Ltd, Justice McHugh referred to the
Marsh v Shire of Serpentine-Jarrahdale (1966) 120 CLR 572 decision and stated:
This passage suggests that, in the context of the taxation/fee for services
dichotomy, a charge must bear a reasonable relationship to the cost of
providing the service in order to be characterised as a fee for service. 62

21.

In AirServices Australia v Canadian Airlines International Ltd, Chief Justice Gleeson and
Justice Kirby also opined:
In this case: the charges were not imposed to raise revenue; the charges
were undoubtedly charges for the provision of services and facilities; the
charges were imposed to recover the cost of providing such services and
facilities across the entire range of users; the charges for categories of
services were reasonably related to the expenses incurred in relation to the
matters to which the charges related [Committee emphasis]; the services
and facilities were, of their nature, part of an activity which must be highly
integrated in order to be effective; there was a rational basis for such
discrimination between users as existed.

61

Letter from Mr Raymond Andretich, Senior Assistant State Solicitor, State Solicitor’s Officer, to
Department of Health, 3 April 2012, p5. The Department of Treasury simply repeated SSO’s view that
‘the capital costs of proving future parking bays can be included in determining cost’ and did not address
the Committee’s issue being the extent of capital cost recovery in one financial year: Letter from
Mr Timothy Marney, Under Treasurer, Department of Treasury, 19 April 2012, p3.

62

AirServices Australia v Canadian Airlines International Ltd (1999) 202 CLR 133, per McHugh J at 233.
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In those circumstances, there is no warrant for concluding that the charges
amounted to taxation on the ground that they exceeded the value to
particular users of particular services or the cost of providing particular
services to particular users. 63
22.

As the Auditor General of Western Australia commented in his Second Public Sector
Performance Report 2010:
The term “fee” has been legally interpreted to mean a payment intended to
achieve cost recovery for the good or service. Treasury guidelines state that
“if a fee is set at a level beyond what would reasonably be expected to
recover costs, in practice it may have because a tax”. If the enabling
legislation only provides for a fee, making it a tax would invalidate it. 64

63

Ibid, per Gleeson CJ, Kirby J at pp178-9.

64

Auditor General of Western Australia, Second Public Sector Performance Report 2010, Report 12,
November 2010, p9.
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