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EXECUTIVE SUMMARY AND RECOMMENDATIONS  

EXECUTIVE SUMMARY  

Principal issue 

1.1 The central issue in this inquiry was whether four types of imposts, found in eight 
instruments increasing court fees, were authorised or contemplated by empowering 
legislation in the circumstance that the imposts were significantly over - recovering the 
cost of provision of the services in respect of which they were imposed. In the case of 
the application for grant of probate fees, the over-recovery was up to 291%.  

1.2 As the Committee has previously reported,  where: 

• the empowering legislation authorises the imposition of a “fee”; and 

• the Committee receives evidence that the quantum of an impost does not bear 
a “reasonable relationship” to the costs of providing the relevant services (or 
the costs incurred in establishing or administering a licence scheme)1 in 
respect of which it is imposed,  

 the Committee views the impost as being of the nature of a tax, regardless of its label 
of “fee”.2 

1.3 There is no legislation authorising the imposition of a tax by way of the relevant 
imposts. The Committee, therefore, recommends disallowance of the instruments 
noted in paragraph 2 below, which increase the over - recovering fees, including 
probate fees. 

1.4 As Members will be aware, the current and former Delegated Legislation Committees 
have spent a considerable proportion of their time inquiring whether fees imposed by 
subsidiary legislation are, in fact, an unauthorised tax.3 As it reported in 2004, both 
Committees have consistently received legal advice: 

that only costs that are related to the provision of a specific direct 
benefit to the individual required to pay the fee are recoverable under 

                                                 
1  As defined by section 45A of the Interpretation Act 1984. See Chapter 4, “Licence Fees”. 
2  This is also the legal approach. See, for example, Isaacs J in Commonwealth and the Central Wool 

Committee v Colonial Combing, Spinning and Weaving Co. Ltd (1922) 31 CLR 421 at pp 463-4 (quoted 
in the attachment to the Opinion of Mr O’Connor QC (which is Appendix 17) at paragraph 2.11). 

3  See Chapter 2, paragraphs 2.27 to 2.28 and Chapter4, paragraphs 4.3 and 4.14 for extracts from the 
Committee’s previous reports and Chapter 1, paragraph 1.9 for reference to further reports to this effect. 
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a general legislative provision which authorises the rendering of fees 
for services or licences.4 

1.5 Although it is not expressly stated, the thrust of the Executive’s argument that the 
relevant imposts are authorised appears to suggest that the Parliament is not able to 
insist on recognition being given by Executive to section 46(7) of the Constitutions Act 
Amendment Act 1899. The Committee rejects any such suggestion. 

1.6 Section 46(7) of the Constitutions Act Amendment Act 1899 may not be justiciable by 
the courts. It is, nonetheless, a rule that the Parliament has imposed on itself and one 
from which it does not lightly depart. On this point, the then President of the 
Legislative Council said, in his Ruling on Appropriation (Consolidated Fund) Bill  

(No 1) 1994, Breaches Section 46(6) of Constitutions Acts Amendment Act 1899,  
6 December 1994: 

However, to assert that section 46, because it is non-justiciable, may 
be set aside where, or because, it creates inconvenience is 

unacceptable. … Although enforcement of section 46 lies with the 
Houses, rather than the courts, its binding nature is unaffected by the 

means of enforceablilty.5 

1.7 Absent any intent contrary to that provision in an Act of Parliament, the delegated 
legislation-making power conferred on the Executive must be interpreted consistently 
with section 46(7) of the Constitutions Act Amendment Act 1899. 

1.8 To conclude otherwise would transfer to the Executive the decision as to whether or 
not an impost should be a fee or tax. 

1.9 In its Report No. 13 - Road Traffic (Fees for Vehicle Licences) Amendment 
Regulations (No. 2) 2004 and Road Traffic (Licensing) Amendment Regulations  

(No. 4) 2004, the Committee stated: 

The common law and s 46 of the Constitution Acts Amendment Act 

1899 impose strict legislative requirements in relation to taxes. A tax 

                                                 
4  Western Australia, Joint Standing Committee on Delegated Legislation, Report No. 25, Road Traffic 

(Drivers’ Licence) Amendment Regulations (No. 2) 1997 and Road Traffic (Licensing) Amendment 
Regulations (No.2) 1997, 25 August 1997, p5 (paragraph 6.5) quoted in the current Committee’s Report 
No. 13, Road Traffic (Fees for Vehicle Licences) Amendment Regulations (No. 2) 2004 and Road Traffic 
(Licensing) Amendment Regulations (No.4) 2004, 29 November 2005, at p13 (paragraph 7.2). 

5  Hon Clive Griffiths MLC, President, Western Australia, Legislative Council, Parliamentary Debates 
(Hansard), 6 December 1994, p8467. The then President had earlier stated: “For its part, the Assembly, 
through subsections (6) and (7), agrees not to impose a tax or appropriate money for the ordinary annual 
services of the Government as part of Bills that do other things as well. … Fourth, it can be anticipated 
that the Supreme Court and the High Court, faced with an interpretation of section 46, would read it 
consistently with the High Court’s pronouncements on the interpretation of the Commonwealth 
Constitution’s provisions.” (Ibid pp8465-6.) 
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may only be imposed by an Act of Parliament, and such an Act must 
deal solely with the tax and no other matter.6 

1.10 To accept the Executive’s argument would result in disregard of section 46(7) of the 
Constitutions Act Amendment Act 1899 by the Executive, so that any Act conferring 
power to impose fees through subsidiary legislation may be interpreted as empowering 
imposition of a tax, unless imposition of a tax is specifically negatived by that 
particular Act. In the Committee’s opinion, this is not the basis on which the 
Parliament delegates its power to impose imposts to the Executive. 

1.11 Reflecting on the centuries of turmoil and revolt that lay behind the development of 
the common and statutory law in the area of imposts by the Executive, Isaacs J said in 
Commonwealth and the Central Wool Committee v Colonial Combing, Spinning and 
Weaving Co. Ltd: 

… the parliamentary guardianship of taxation and expenditure is the 
pivot of the Constitution and the keystone of the arch of personal 

liberty …. 

For centuries under responsible government, as any history will tell 

us, the insistence of the House of Commons on control of taxation was 
the basis of popular liberty.7   

1.12 The Committee considers that the Auditor General provided an accurate summary of 
relative roles of the Parliament, the Committee and the Executive in this area during a 
hearing in 2005 before the Committee, when he said: 

The principle of the tax or fee is established and debated and put in 

place for the long term, but the year-by-year variations are done 
routinely and are subject to review by a committee such as this, which 

has the power to move for disallowance if there is a problem with its 
application. That is why it is very important.8 

1.13 In a hearing before the Committee in 2003, the Auditor General said: 

Again this is very much a personal view, but with the introduction of 

user-pays the approach in the public sector and across the western 

                                                 
6  Western Australia, Joint Standing Committee on Delegated Legislation, Report No. 13 - Road Traffic 

(Fees for Vehicle Licences) Amendment Regulations (No. 2) 2004 and Road Traffic (Licensing) 
Amendment Regulations (No.4) 2004, dated 29 November 2005, p10 (paragraph 6.8). 

7  Commonwealth and the Central Wool Committee v Colonial Combing, Spinning and Weaving Co. Ltd 
(1922) 31 CLR 421 at pp434 and 449. 

8  Mr Desmond Pearson, Auditor General, and Mr Glen Clarke, Executive Director, Office of the Auditor 
General, Transcript of Evidence, 14 September 2005, p3. 
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world is that the community is probably not receptive to further 
increases in general taxation, so a more palatable option is to 

minimise increases in general taxation and introduce what I might 
loosely categorise as specific taxation.9 

1.14 If the Executive is of the view that full “cost recovery” is in order and that some users 
of particular services should subsidise other, unrelated services, that case must be put 
to the Parliament for debate, resulting in public scrutiny and transparency, through 
introduction of a tax Act or amendment to an Act to permit the imposition of a tax. 
The Executive is not authorised to introduce a tax in the guise of a fee for services. 

1.15 After a careful consideration of all of the issues and the arguments put forward by the 
Executive (see Chapter 3), the Committee has concluded that the following “fees”: 

 

Application fee for grant of probate (value not exceeding $10,000) 
 

Application fee for grant of probate (value exceeding $100,000) 
 

Fee for Issue of a registrar’s certificate 
 

Application fee for admission as a practitioner 
 

Application fee for an extraordinary driver’s licence 
 

 

 are, in fact, unauthorised taxes in so far as they over-recover the cost of provision of 
the services in respect of which they are imposed. 

Secondary Issue 

1.16 A secondary issue was that, due to the practice of the Department of the Attorney 
General of estimating its costs at either Registry or whole of court level,10  the 
Committee has been unable to reach a conclusion as to whether the balance of the 
imposts under consideration in this inquiry are authorised or contemplated by the 
empowering legislation.  

1.17 As Chapter 5 outlines, the transparency of cost recovery models used by government 
departments and agencies, and in particular in respect of court fees, has long been a 

                                                 
9  Mr Desmond Pearson, Auditor General, and Dr Peter Wilkens, Director Policy, Office of the Auditor 

General, Transcript of Evidence, 11 June 2003, p7. 
10  Western Australia Auditor General’s  - Second Public Sector Report 2006, Report No. 8, 30 August 2006, 

p35. 
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concern of the Committee. The Committee intends to continue its meetings with the 
Auditor General in respect of this problem. 

1.18 The Committee wishes to record it thanks to former Members who participated in this 
inquiry and, in particular, to its two sub-committees: the first consisting of Hon 
Vincent Catania MLC (as he then was) and Mr Christian Porter MLA (now the 
Attorney General); the second consisting of Mr Joe Francis (Chairman) MLA, Hon 
Ray Halligan MLC and Ms Janine Freeman MLA. 

RECOMMENDATIONS  

2 The recommendation for partial disallowance of the Supreme Court (Fees) 
Amendment Regulations (No. 2) 2008 is explained in Chapter 2 at paragraphs 2.76 and 
2.77: 

Page 28 

Recommendation 1:  The Committee recommends that regulations 5, 6 and 7 of the 
Supreme Court (Fees) Amendment Regulations (No. 2) 2008 be disallowed. 

 

Page 29 

Recommendation 2:  The Committee recommends that the District Court (Fees) 
Amendment Regulations 2008 be disallowed. 

 

Page 29 

Recommendation 3:  The Committee recommends that the Children’s Court (Fees) 
Amendment Regulations (No. 2) 2008 be disallowed. 

 

Page 29 

Recommendation 4:  The Committee recommends that the Magistrates Court (Fees) 
Amendment Regulations (No. 2) 2008 be disallowed. 
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CHAPTER 1 

INTRODUCTION  

INTRODUCTION  

1.1 This Chapter identifies the: 

• Joint Standing Committee on Delegated Legislation’s (the Committee) Terms 
of Reference (TOR) pursuant to which this inquiry was conducted 
(paragraphs 1.3 and 1.4); 

• instruments under scrutiny (paragraphs 1.17 to 1.19); 

• the particular imposts identified by the Executive as over-recovering, in the 
Executive’s calculation, the cost of provision of the services in respect of 
which they are imposed (paragraph 1.20); and 

• empowering legislation (paragraphs 1.31 to 1.35). 

1.2 It also, in paragraph 1.30, advises where documentation not annexed to this report 
may be publicly accessed. 

COMMITTEE ’S SCRUTINY  

1.3 Pursuant to the TOR of the Committee, all subsidiary legislation is referred to the 
Committee for scrutiny in an inquiry in accordance with those TOR.11  

1.4 It is a function of the Committee under its TOR to report on, among other things, any 
instrument that appears to be unauthorised or not contemplated by the empowering 
enactment (TOR 3.6(a)) or contains provisions that, for any reason, would be more 
appropriately contained in an Act (TOR 3.6(f)). 

Imposts identified by the Executive as over-recovering 

1.5 On 26 June 2007, the Executive gazetted four instruments increasing fees imposed in 
respect of court proceedings which, the Explanatory Memoranda accompanying those 
instruments advised: 

• included increases to seven imposts, including probate “fees” in the Supreme 
Court, which were prior to that increase already significantly over - 

                                                 
11  Instruments that are not subsidiary legislation but are made subject to disallowance under the 

Interpretation Act 1984 or another written law are also referred to the Committee (TOR 3.7(b)). 
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recovering the cost of provision of the services to which they related (by up to 
287%); and 

• in respect of the probate fees, that: 

Legal advice was received from the State Solicitor’s Office (SSO) and the 

Solicitor General. The advice from SSO was that these probate fees are “at 
risk of being characterised as a tax”. However, the Solicitor General 

indicates that “there is some doubt whether this characterisation would 
necessarily render the fees invalid” .12  

(Committee’s emphasis) 

1.6 On the same date, the Fines, Penalties and Infringement Notices Enforcement 
Amendment Regulations (No. 2) 2007 were also gazetted and referred to the 
Committee. The Explanatory Memorandum to that instrument advised that prior to 
their increase in 2007, the imposts imposed by the principal regulations were, in total, 
over - recovering the costs of the fines registry by 325%.  

1.7 On 27 June 2008, the Executive gazetted an additional four instruments again 
increasing the already over - recovering court “fees” by a further 3.4%.  

1.8 On the same date, the Executive also gazetted the State Administrative Tribunal 

Amendment Regulations 2008, increasing fees imposed in that tribunal by, in the 
main, the consumer price index. The Explanatory Memorandum in respect of that 
instrument advised: 

It is important to note that whilst it is not currently possible to 

accurately estimate the cost recovery levels at the State 
Administrative Tribunal on a fee by fee basis, the Tribunal only 

recovers 4.1% of costs overall.13 

1.9 As the Committee’s reports numbered 3, 6, 10, 21, 22 (and the previous Committee’s 
reports numbered 7, 10, 20, 25 and 26) establish, in the absence of express (or 
necessarily implied) authorisation in an Act for imposition of a tax through subsidiary 
legislation, an over - recovering “fee” is not authorised by legislation empowering the 
imposition of a fee. 

1.10 The advice that even prior to the June 2007 increases the relevant fees significantly 
over - recovered the cost of provision of the services in respect of which they were 

                                                 
12  Explanatory Memorandum to the Supreme Court (Fees) Amendment Regulations 2007, 6th page. (NB the 

Department of the Attorney General does not date the Explanatory Memoranda provided to the 
Committee. Nor does it number the pages. The Committee has counted the pages to identify the relevant 
passages.) 

13  Explanatory Memorandum to the State Administrative Tribunal Amendment Regulations 2008, 5th page. 
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imposed, therefore, raised the question of whether the imposts were not, in fact, the 
“ fees” authorised by the various empowering Acts but, in so far as they over -
recovered, unauthorised taxes (TOR 3.6(a)). 

1.11 Even if the arguments put forward by the Executive were correct - that the legal 
distinction between “fees for service” and “tax” was not relevant to the question of 
authorisation of these fees, as the courts would not inquire into whether the provisions 
of section 46(7) of the Constitutions Acts Amendment Act 1899 had been complied 
with, and the relevant empowering Acts did not preclude fees being set at a level 
designed to recover some of the general costs of administering the courts in addition 
to the costs of the services to which they related (see Chapter 3, paragraph 3.16),14 
(which the Committee has concluded is not the case) - the Committee’s concern that 
the fees were, in so far as they over - recovered, a tax raised the further question of 
whether the subsidiary provisions imposing the particular fees were provisions that 
would more appropriately be in an Act (TOR 3.6(f)).   

1.12 The empowering legislation, justification provided by the Executive and issues arising 
under the Committee’s TOR in respect of these ten instruments are in all major 
material respects the same. (Where relevant, features peculiar to particular fees are 
noted in this report.) However, the Committee’s inquiry was not completed by the last 
date for giving notice of motion for disallowance of the 2007 court fee increases.15 
This report, therefore, confines its recommendation for disallowance to the 
instruments increasing court fees in 2008. 

Imposts not identified by the Executive as over-recovering 

1.13 Due to the practice of the Department of the Attorney General of estimating its costs 
at either Registry or whole of court level,16 the Committee has been unable to reach a 
conclusion as to whether the balance of the fees imposed by the various court fees 
instruments are authorised or contemplated by the empowering legislation. It has 
resolved to continue its ongoing discussion with the Auditor General in respect of 
these “fees”.  

1.14 With respect to the State Administrative Tribunal Amendment Regulations 2008, the 
Committee has concerns that some “fees” may be recovering more than the cost of 
provision of the services in respect of which they are imposed. The Committee notes, 
for example, that item 7 of Schedule 20 of the State Administrative Tribunal 

Regulations 2004 has been increased by this instrument to a fee of $4.85 per page (or 

                                                 
14  This is, the Committee considers, a fair summary of the arguments, which are canvassed in more detail in 

Chapter 3. The full text of the arguments put forward by the Executive is found in the various documents 
appended to this report. 

15  See Chapter 2 for the inquiry process. 
16  Western Australia Auditor General’s - Second Public Sector Report 2006, Report No. 8, 30 August 2006, 

p35. 
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part of a page) for provision of a copy of a transcript on a disk, with a minimum fee of 
$15.70. This does not, on the information currently available to the Committee, appear 
to be a fee imposed in respect of the cost of provision of the relevant service. 

1.15 On the information provided, the Committee is unable to determine whether or not the 
imposts are fees for services or some other fee not constituting a tax. The Committee 
considers that it is not appropriate to recommend disallowance in this circumstance 
and has resolved to add the question of fees imposed under the State Administrative 
Tribunal Amendment Regulations 2008 to its ongoing discussions with the Auditor 
General. 

1.16 The Committee is considering whether to recommend a resolution, pursuant to section 
42(4) of the Interpretation Act 1984, to amend the Fines, Penalties and Infringement 
Notices Enforcement Amendment Regulations (No. 2) 2007 by deleting regulation 4, 
which imposes the invalid fees. However, the principal regulations, which also impose 
invalid fees, would remain on foot. The Committee will report on its decision in due 
course. 

INSTRUMENTS THE SUBJECT OF INQUIRY  

1.17 The instruments increasing “fees” in respect of court proceedings that were gazetted 
on 26 June 2007 are: 

• Supreme Court (Fees) Amendment Regulations 2007 (annexed as Appendix 
1); 

• Children’s Court (Fees) Amendment Regulations 2007 (annexed as Appendix 
2); 

• District Court (Fees) Amendment Regulations 2007; and 

• Magistrates Court (Fees) Amendment Regulations 2007. 

(Collectively: the 2007 Court Fee Increases) 

1.18 The instruments increasing “fees” in respect of court proceedings that were gazetted 
on 27 June 2008 are: 

• Supreme Court (Fees) Amendment Regulations (No. 2) 2008 (annexed as 
Appendix 3); 

• Children’s Court (Fees) Amendment Regulations (No. 2) 2008; 

• District Court (Fees) Amendment Regulations 2008; and 

• Magistrates Court (Fees) Amendment Regulations (No. 2) 2008. 
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(Collectively: the 2008 Court Fee Increases) 

1.19 Other instruments are: 

• the Fines, Penalties and Infringement Notices Enforcement Amendment 
Regulations (No. 2) 2007 (annexed as Appendix 4); and 

• the State Administrative Tribunal Amendment Regulations 2008 (annexed as 
Appendix 5). 

PARTICULAR OVER - RECOVERING FEES 

1.20 The following fees were identified in the Explanatory Memoranda as over - 
recovering the cost of provision of the services in respect of which they were imposed 
by the percentages noted: 

Fee Instrument and increase Over - recovery 
2007 Court Fee 
Increases 

Over - recovery 
2008 Court Fee 
Increases 

Application for 
grant of probate 
(value not 
exceeding $10,000) 

a. Supreme Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

b. Supreme Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

143% 146% 

Application for 
grant of probate 
(value exceeding 
$100,000) 

a. Supreme Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

b. Supreme Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

287% 291% 

Issue of a 
registrar’s 
certificate 

a. Supreme Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

b. Supreme Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

c. District Court (Fees) 
Amendment Regulations 2007 - 

205% 

 

 

 

 

200% 
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4.8% 

d. District Court (Fees) 

Amendment Regulations 2008 - 
3.4% 

205% 

 

 

185% 

Application fee for 
admission as a 
practitioner 

a. Supreme Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

b. Supreme Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

129% 124% 

Application fee for 
an extraordinary 
driver’s licence  

a. Children’s Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

b. Children’s Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

c. Magistrates Court (Fees) 
Amendment Regulations 2007 - 
4.8% 

d. Magistrates Court (Fees) 

Amendment Regulations (No. 2) 
2008 - 3.4% 

149% 

 

 

 

 

149% 

133% 

 

 

 

 

133% 

 

1.21 The other fees increased by each of the named instruments were not identified as over 
- recovering cost of provision of services in respect of which they were imposed. 
However, nor were they identified as being at or below cost - recovery. Instead, the 
explanatory information advised that the relevant courts as a whole under - recovered 
their operating costs.  

1.22 The Explanatory Memorandum in respect of the Fines, Penalties and Infringement 
Notices Enforcement Amendment Regulations (No. 2) 2007 did not advise as to over -
recovery of particular fees, simply stating that the fees in total over - recovered the 
fines registry costs by 325%. The Explanatory Memorandum in respect of the State 

Administrative Tribunal Amendment Regulations 2008 advised that it was not possible 
to advise the Committee as to cost-recovery at fee level (see Chapter 2, paragraph 
2.22). 
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Additional matters 

1.23 Schedule 3, item 1, of the Supreme Court (Fees) Regulations 2002 in fact imposes 
three application for grant of probate “fees”: one for value not exceeding $10,000; one 
for value exceeding $10,000 but not exceeding $100,000; and one for value exceeding 
$100,000. All three “fees” were increased in the 2007 and 2008 Court Fee Increases.  

1.24 By description, the Explanatory Memoranda advise of over - recovery in respect of the 
lowest and highest probate “fees”. However, the lowest “fee” is identified by reference 
to the item number applicable to the middle “fee” in the Explanatory Memorandum 
relating to the Supreme Court (Fees) Amendment Regulations 2007.  

1.25 When this is considered together with the Auditor General’s finding that Probate 
Office fees as a whole over-recover costs,17 the Committee is concerned that the 
middle level fee may also over-recover the cost of provision of the relevant services.18  

1.26 The Department of the Attorney General advised the Committee that the existing 
photocopying “fees” imposed by each of the principal regulations amended by the 
instruments set out in paragraphs 1.17 to 1.19 (and the Civil Judgements Enforcement 
Amendment (No. 2) Regulations 2008) were over-recovering the cost of provision of 
photocopying services. However, as the instruments before the Committee did not 
increase the photocopying fees, those fees do not form part of this inquiry. 

1.27 The Committee notes that the relevant photocopying “ fees” were last increased in 
1990 in the case of the Supreme Court of Western Australia, suggesting that those 
costs may have been over - recovered for some time. 

LOCATION OF DOCUMENTS NOT APPENDED TO REPORT 

1.28 As to be expected when eight instruments solely devoted to increasing court fees are 
gazetted in 2007 and 2008, there is little significant variation between the various 
instruments relating to the different courts or the instruments relating to the same court 

                                                 
17  Western Australia Auditor General’s - Second Public Sector Report 2006, Report No. 8, 30 August 2006, 

p30: “Revenue collected from all probate fees in 2004-05 over recovered the total costs of the Probate 
Registry by almost 200 per cent. Significant over recovery of costs is one factor in determining whether a 
fee is a tax. The Department of Attorney General has acknowledged that its probate fees have not been 
set in relation to costs and that the fees over recover costs of the Probate Registry.” 

18  The Committee has used the identification of the over - recovering probate fees in the two Explanatory 
Memoranda provided to by the former Attorney General, rather than that in the Letter from Mr Robert 
Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 27 November 2007, p20 (paragraph 
87). In the event, due to the structure of the relevant instrument, the Committee is unable to recommend 
disallowance of individual “fees”, It has not, therefore, been necessary to resolve the different advices as 
to which of the lower and middle probate fees is under - recovering costs. 
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in successive years.19 Similarly, and quite reasonably, the Explanatory Memoranda 
(and covering letter) provided in respect of each instrument contain largely identical 
information, the only difference being the title of the relevant instrument and 
information specific to the particular over - recovering “fee/s”.  

1.29 Rather than annex each lengthy document which would, in the Committee’s opinion, 
result in the report being less helpful to Members due to the volume of information 
regarding common matters, the Committee has annexed representative instruments 
and Explanatory Memoranda only. Where there are relevant differences between the 
documents annexed and particular instruments or Explanatory Memoranda, those 
differences are set out in the body of this report.  

1.30 All instruments and Explanatory Memoranda not annexed to this report are publicly 
available on the Parliament website at hhtp://www.parliament.wa.gov.au by following 
the following tabs: Legislative Council; Committees, Delegated Legislation 
Committee, Reports, Report No. 32, Supreme Court (Fees) Amendment Regulations 

(No.2) 2008, Children’s Court (Fees) Amendment Regulations (No. 2) 2008, District 
Court (Fees) Amendment Regulations 2008, Magistrates Court (Fees) Amendment 

Regulations (No. 2) 2008, Fines, Penalties and Infringement Notices Enforcement 
Amendment Regulations (No. 2) 2007 and Other Court Fee Instruments. 

EMPOWERING LEGISLATION  

1.31 Each of the Children’s Court of Western Australia Act 1988, Magistrates Court Act 

2004, and District Court of Western Australia Act 1969 contains a provision in almost 
identical terms to section 171 of the Supreme Court Act 1935 (collectively: the Court 
Acts): 20 

(1) The Governor may make regulations providing for or prescribing 

the fees to be paid — 

(a) when commencing a cause or matter; 

                                                 
19  In writing to the Attorney General on 6 April 2009 requiring an undertaking to repeal the unauthorised 

“ fees” imposed by the 2008 Court Fee Increases, the Committee expressed the view that there was no 
material difference between the 2007 and 2008 Court Fee Increases and invited the Attorney General to 
draw any such differences to its attention. (Letter from the Joint Standing Committee on Delegated 
Legislation to the Attorney General, 6 April 2009, p2.) Neither the Attorney General’s response, nor the 
advices enclosed with that response, took issue with this view or drew attention to any material 
difference. While the Department of the Attorney General initially refused to provide the Committee with 
the legal advices it had referred to in its Explanatory Memoranda in respect of the Supreme Court (Fees) 
Amendment Regulations 2007 and Fines, Penalties and Infringement Notices Enforcement Amendment 
Regulations (No. 2) 2007 on the ground that those advices had referred to the 2006 versions of the same 
instruments, the Department was not able to point to any difference beyond the year in the title of the 
instrument and CPI increase at the hearing held on 28 November 2007. (See Chapter 2, paragraphs 2.42. 
and 2.43).  

20  The equivalent provisions in the other legislation are set out in the various advices from the State 
Solicitor’s Office which are annexed to this report. 



THIRTY-SECOND REPORT CHAPTER 1: Introduction 

 9 

(b) when entering a cause or matter for trial or at any other 
stage of proceedings in a cause or matter; 

(c) when lodging a document with the Court or depositing a 
will or instrument under section 44 of the Wills Act 1970; 

(d) for the issue of any document by the Court; 

(e) for the service of any document; 

(f) in respect of the conduct of the business of any office of or 
connected with the Court; and 

(g) for the carrying out of any order or warrant of the Court. 

1.32 Each Court Act requires fees received by the courts to be credited to the Consolidated 
Account.21  

1.33 The State Administrative Tribunal Act 2004 is in different terms, providing: 

• in section 43: 

The regulations or rules may require the payment of a fee for the 
commencement of a proceeding and may provide for the stay of the 

proceeding until the fee is paid or payment is waived or postponed 
under the regulations or rules; and 

• in section 171: 

(1) Without limiting section 43, the regulations or rules may require 
the payment of fees relating to proceedings and hearings. 

(2) Regulations or rules relating to fees may provide for different fees 
for proceedings or hearings of different kinds and may authorise the 

waiver or reduction of a fee that would otherwise be payable. 

                                                 
21  The letter from the State Solicitor’s Office to the Department of the Attorney General re: The Supreme 

Court (Fees) Amendment Regulations 2007, 27 November 2007 states at p8: “Notwithstanding section 
171(5) of the SC Act, I understand that the fees prescribed by the SC (Fees) Regulations are, in fact, 
retained by the Department pursuant to a determination made by the Treasurer under section 23 of the 
Financial Management Act 2006, and applied to the cost of administering the Court”. Revenue generated 
through court fines, penalties imposed by the judiciary and infringement notices is not retained by the 
Department of the Attorney General to offset court costs. (Letter from the former Attorney General to the 
Standing Committee on Public Administration, 31 July 2007, attachment, 2nd page) 
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Other relevant legislation 

1.34 Other Acts considered by the Committee to determine whether they authorised the 
various fees22 include the: 

• Administration Act 1903, which provides that a grant of probate is necessary 
to vest a deceased estate in an executor or administrator (section 8) and to deal 
with or distribute a deceased’s estate (section 71); 

• Legal Practitioners Act 2003 and Legal Profession Act 2008, which provide 
that no person can practice as a legal practitioner in Western Australia unless 
admitted by the Supreme Court;23  

• Road Traffic Act 1974, section 76 of which Act confers the right to apply to a 
relevant court for an order directing the Director General (as defined in the 
Road Traffic Act 1974) to grant an extraordinary driver’s licence; and 

• section 45A of the Interpretation Act 1984, which widens the ambit of the 
costs that may be recovered through power to impose a licence fee in 
subsidiary legislation. 

1.35 There is no separate Act authorising the imposition of taxes in respect of the services 
or functions of any of the relevant courts or fines registry. None of the relevant Acts 
contains a provision expressly, or by implication, authorising the imposition of a 
relevant tax.24 

 

 

                                                 
22  Section 43(2) of the Interpretation Act 1984 provides: “Where any subsidiary legislation purports to be 

made in exercise of a particular power or powers, it shall be deemed also to be made in exercise of all 
powers under which it may be made”. 

23  The first Act was relevant to the 2007 Court Fee Increases; the second Act currently applies. 
24  The Committee notes that the Executive does not argue that this is the case, instead arguing: “the critical 

question in the present case is not whether the four substituted fees amount to a tax, but whether they are 
authorised by the SC Act”. (Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State 
Solicitor’s Office, 27 November 2007, p2 (paragraph 9).) 
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CHAPTER 2 

INQUIRY PROCESS 

INTRODUCTION  

2.1 This Chapter: 

• sets out the justification provided by the executive for the amendments 
increasing the imposts (paragraphs 2.3 to 2.25); 

• provides a summary of the principles informing the Committee’s initial 
scrutiny (paragraphs 2.26 to 2.33); 

• reports information gathered through a hearing with representatives of the 
Department of the Attorney General (paragraphs 2.39 to 2.43 and 2.48); 

• identifies information gathered through correspondence, including legal 
opinions provided by the Executive (which is annexed to the report) 
(paragraphs 2.34 to 2.38, 2.44 to 2.56, 2.59 to 2.62); 

• reports the Executive’s refusal to provide an undertaking in respect of the 
2008 Court Fee Increases (paragraphs 2.58 to 2.62);  

• reports on an unmet understanding provided in respect of the Fines, Penalties 
and Infringement Notices Enforcement Amendment Regulations (No. 2) 2007 
(paragraphs 2.63 to 2.68); 

• reports the Committee’s conclusions and recommendations (paragraphs 2.68 
to 2.77); and 

• notes that the consequence of disallowance is that the fees prior to 
disallowance are reinstated (paragraph 2.78). 

2.2 Some comment is made as to the merits of the argument put forward by the Executive. 
This argument is dealt with in further detail in Chapter 3.  
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JUSTIFICATION FOR FEE INCREASES25 

2.3 Pursuant to the Premier’s Circulars No. 2005/06 and 2007/14, the former Attorney 
General provided the Committee with an Explanatory Memorandum in respect of each 
instrument.   

Supreme Court Fees  

2.4 The Explanatory Memorandum relating to the Supreme Court (Fees) Amendment 

Regulations 2007 (annexed as Appendix 6) states: 

In 2006, the Auditor General (OAG) undertook an audit of fee setting 

practices across Government and on 30 August 2006 tabled concerns 
in Parliament that current court fee structures may be recovering 

more than 100% of the cost of providing the services. 

… 

Having identified the over recovery of these individual fees, the 
review examined how those fees compare to other interstate 

jurisdictions and also sought legal advice from the State Solicitor’s 
Office on the legal validity of the probate fees at the suggestion of the 

Office of the Auditor General.26 

2.5 The background to the Auditor General’s concern that court fees over - recover costs, 
and the Committee’s role in directing attention to the issue, is set out in Chapter 5. 

2.6 The Committee was advised that: the probate fees are “roughly average” on a national 
level; the admission fee for legal practitioners is lower then the average interstate fee; 
and the registrar’s certificate fee is comparable to other jurisdictions.27  

2.7 A covering letter from the Acting Director General of the Department of the Attorney 
General provided additional information in respect of the policy considerations 
leading to a decision to limit cost recovery “almost exclusively to the civil 
jurisdiction” in the Western Australian court system, with an initial target of between 
25-30% chosen on the basis of parity with other State jurisdictions.28 

                                                 
25  The Attorney General is required by, respectively, the Premier’s Circular No. 2005/06 and 2007/14 to 

provide the following information to the Committee in respect of the 2007 and 2008 Court Fee Increases: 
“A description of the purpose and effect of, and justification for, the subsidiary legislation (or any 
amendments to or repeal of it)” and “reasons justifying any changes in fees”. 

26  Explanatory Memorandum to the Supreme Court (Fees) Amendment Regulations 2007, 5th and 6th pages. 
27  Ibid 6th page. Some additional information as to the quantum of equivalent fees in other jurisdictions is 

also provided. 
28  Letter from Mr Ray Warnes, Acting Director General, Department of the Attorney General, 4 July 2007, 

p2. 
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2.8 The Explanatory Memorandum also states: 

It is important to note that according to the Report of Government 

Services 2007, total civil recovery in the Supreme Court (excluding 
probate fee revenue) is currently only 14.4%. Including probate fee 

revenue this rate rises to approximately 26%. As such, the Supreme 
Court does not over recover costs in total.  

Taking these factors into account it is considered appropriate policy 
for fees which are currently average or below average when 

compared to interstate to continue to be indexed with CPI.29 

2.9 More relevantly, the Explanatory Memorandum contained the following information 
in respect of the legal advice sought as to the validity of the probate fees: 

Legal advice was received from the State Solicitor’s Office (SSO) and 

the Solicitor General. The advice from SSO was that these probate 
fees are “at risk of being characterised as a tax”. However, the 

Solicitor General indicates that “there is some doubt whether this 
characterisation would necessarily render the fees invalid”. 30  

(Committee’s emphasis) 

2.10 The Explanatory Memorandum in respect of the Supreme Court (Fees) Amendment 

Regulations (No. 2) 2008 (annexed as Appendix 7) mirrors the document of the 
previous year, with the years and quantum of fees changed. The only material 
difference is the statement: 

Legal advice has been sought at (sic) the part of the 2008/9 fee 

review, which is available from the Department on request. This 
advice suggests that all fees stipulated in the Supreme Court (Fees) 

Amendment Regulations (No.2) 2008 are valid.31 

2.11 The Explanatory Memorandum also advises that civil cost recovery, not including 
probate fees, is basically unchanged at 14.3%, but contains no information as to 
recovery when probate fees are included.  

District Court Fees 

2.12 The Explanatory Memorandum in respect of the District Court (Fees) Amendment 

Regulations 2007 is in similar terms, referring to: the Auditor General’s 2006 audit 

                                                 
29  Explanatory Memorandum to the Supreme Court (Fees) Amendment Regulations 2007, 7th page. 
30  Ibid, 6th page. 
31  Explanatory Memorandum to the Supreme Court (Fees) Amendment (No.2) Regulations 2008, 6th page. 
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concerns, parity with the Supreme Court fee for issuing a registrar’s Certificate; and 
the fee being set at a level that is comparable with that in other State jurisdictions. 
There is a statement that total civil cost recovery in the District Court is 18.9%.32 

2.13 The Explanatory Memorandum in respect of the District Court (Fees) Amendment 

Regulations 2008 mirrors the earlier document, with the years and quantum of fees 
changed. It advises that civil cost recovery is 17.3%.33 

Children’s Court Fees 

2.14 The Explanatory Memorandum in respect of the Children’s Court (Fees) Amendment 

Regulations 2007 (annexed as Appendix 8) also refers to the Auditor General’s 2006 
audit concerns and advises that total civil cost recovery in the Children’s Court is nil, 
with 0.5% recovery in the criminal jurisdiction. 

2.15 It further advises that “historically” the extraordinary driver’s licence application fee 
has been set to align with the application fees for a civil matter valued between $7,500 
and $25,000 in the Magistrates Court on the basis of: 

the value of a driver’s licence to a person being in this vicinity.34 

2.16 The Explanatory Memorandum in respect of the Children’s Court (Fees) Amendment 

Regulations (No. 2) 2008 (annexed as Appendix 9) mirrors the earlier document, with 
the years and quantum of fees changed. It advises that civil cost recovery in the 
Children’s Court is 0.5%, with no information as to criminal cost recovery. It also 
contains the following additional information, partly responding to concerns raised by 
the Committee in respect of the 2007 Court Fee Increases: 

Legal advice has been sought at (sic) the part of the 2008/9 fee 

review, which is available from the Department on request. This 
advice suggests that all fees stipulated in the Children’s Court (Fees) 

Amendment Regulations (No.2) 2008 are valid; including the fees 
associated with Extraordinary Driver’s Licence (EDL). The advice 

suggests that the fee amendments as a whole are designed to recover 
substantially less than a reasonable estimation of the cost of the 

operations of the Court and that there is a rational basis for setting 
the different levels of fee.35  

                                                 
32  Explanatory Memorandum to the District Court (Fees) Amendment Regulations 2007, 3rd and 4th pages. 
33  Explanatory Memorandum to the District Court (Fees) Amendment Regulations 2008, 4th page. 
34  Explanatory Memorandum to the Children’s Court (Fees) Amendment Regulations 2007, 4th page. 
35  Explanatory Memorandum to the Children’s Court (Fees) Amendment (No. 2) Regulations 2008, 4th page. 
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2.17 There is also additional advice that the extraordinary driver’s licence application fee 
had been quantified at the same level as the Magistrates Court application fee for a 
claim of $7,000 to $25,000 as: 

• the cost structures of the two courts are largely the same; 

• the court cost of an extraordinary driver’s licence is closest to the relevant 
Magistrates Court item; and 

• parity was ensured in Consumer Price Index increases.36 

Magistrates Court Fees 

2.18 The Explanatory Memorandum in respect of the Magistrates Court (Fees) Amendment 
Regulations 2007 provides the same information as provided in respect of the 
Children’s Court, other than the advice that the civil cost recovery in that court is 
28.6%, with criminal cost recovery at 6%. 

2.19 The Explanatory Memorandum in respect of the Magistrates Court (Fees) Amendment 
Regulations (No. 2) 2008 mirrors the previous document, with the additional 
information noted in paragraph 2.16 and the advice that civil cost recovery is 26.9%. 
There is no information as to criminal cost recovery. 

Fines, Penalties and Infringement Notices Enforcement Amendment Regulations (No. 2) 2007 

2.20 The Explanatory Memorandum in respect of the Fines, Penalties and Infringement 

Notices Enforcement Amendment Regulations (No. 2) 2007 states, after noting the 
325% over-recovery of total costs: 

While the fees are intended to cover the cost of enforcement activities 
they also act as an incentive to pay unpaid infringements on time and 
also as a penalty for late payment. Therefore unlike other fees in the 

court system they are not voluntarily paid for a service, but are rather 
imposed on an offender. Given the unique nature of these fees and the 

inherent incentive value for on time payment, it is considered 
appropriate policy for these fees to recover costs. Legal advice from 

the State Solicitor’s Office confirms that the over recovery of costs for 
these fees is (likely) legally valid.37 

2.21 These fees were not increased in 2008. 

                                                 
36  Ibid. 
37  Explanatory Memorandum to the Fines, Penalties and Infringement Notices Enforcement Amendment 

Regulations (No. 2) 2007, 2nd page. 
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State Administrative Tribunal Amendment Regulations 2008 

2.22 The Explanatory Memorandum in respect of the State Administrative Tribunal 

Amendment Regulations 2008 states: 

It is important to note that whilst it is not currently possible to 

accurately estimate the cost recovery levels at the State 
Administrative Tribunal on a fee by fee basis, the Tribunal only 

recovers 4.1% of its costs overall.38 

Covering letter from Department 

2.23 The Committee was also provided with an identical covering letter from the Acting 
Director General of the Department of the Attorney General dated 4 July 2007 in 
respect of the Supreme Court (Fees) Amendment Regulations 2007, District Court 
(Fees) Amendment Regulations 2007, Magistrates Court (Fees) Amendment 

Regulations 2007, Children’s Court (Fees) Amendment Regulations 2007, Civil 
Judgements Enforcement Amendment Regulations (No. 2) 2007, Evidence (Video and 

Audio Links Fees and Expenses) Regulations 2007, and Fines, Penalties and 
Infringement Notices Enforcement Amendment Regulations (No. 2) 2007, which 
contained information in respect of the policy informing the structure of court fees 
(annexed as Appendix 10). 

Parity with other jurisdictions not relevant to authorisation 

2.24 The Committee has a long - standing view that, subject to idiosyncratic provisions in 
empowering legislation or the circumstances of a particular instrument, parity of 
imposts with similar imposts imposed in other jurisdictions is not relevant to the 
question of whether the imposts are fee for services.  

2.25 There is nothing in the legislation or circumstances of this inquiry that renders parity a 
relevant consideration in answering the question whether the particular instruments 
are authorised or contemplated by empowering legislation. 

INITIAL SCRUTINY  

2.26 The Committee first considered the 2007 Court Fee Increases and the Fines, Penalties 

and Infringement Notices Enforcement Amendment Regulations (No. 2) 2007 at its 
meeting on 26 September 2007, in the context of an existing concern that court fees 
might be over-recovering costs without authorisation (see Chapter 5). At that meeting, 
the Committee received a letter from the Standing Committee on Public 
Administration expressing concern at the “significant over recovery of Probate Office 

                                                 
38  Explanatory Memorandum to the State Administrative Tribunal Amendment Regulations 2008, 5th page. 
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costs” and seeking the Committee’s view on the over - recovery of costs by that 
Office.39 

2.27 The Committee’s approach to scrutinising instruments imposing fees is set out in its 
Report No.10 - Report of the Joint Standing Committee on Delegated Legislation in 

relation to the Overview of the Committee’s Operations: Second Session of the Thirty-
Sixth Parliament, where it said: 

The Committee’s scrutiny of fees generally involves identifying 
whether the prescription of the fee in the instrument is expressly or 

impliedly authorized by the primary Act. If so, the Committee attempts 
to identify whether the quantum of the fee: 

−  (where the fee is to be paid for a service) bears a 

reasonable relationship to the costs of providing that service; 
or 

−  (where the fee is to be paid for a licence) bears a 

reasonable relationship to the costs incurred in establishing 
or administering the scheme or system under which the 

licence is issued, or is incurred in respect of matters to which 
the licence relates. 

Where the Committee receives evidence that the quantum of the fee 
does not satisfy the above criteria, in the absence of any criteria to 

the contrary, it views the fee as being in the nature of a tax. The 
Committee will recommend disallowance of an instrument if it 

prescribes, without the authority of an Act of Parliament, a fee which 
in reality is a tax.40 

2.28 The Committee’s approach is informed by its previous considerations of imposts. In 
its Report No. 13 - Road Traffic (Fees for Vehicle Licences) Amendment Regulations 

(No. 2) 2004 and Road Traffic (Licensing) Amendment Regulations (No. 4) 2004, it 
endorsed the following passage from the previous Committee’s Report No 25 - Road 
Traffic (Driver’s’ Licence) Amendment Regulations (No. 2) 1997 and Road Traffic 

(Licensing) Amendment Regulations (No. 2) 1997, 25 August 1997: 

                                                 
39  Letter from Chairman, Standing Committee on Public Administration, 3 September 2007, p1. 
40  19 November 2004, p7. In its sixth report, the Committee said: “Previous Committees have, on many 

occasions during the past decade, scrutinised instruments to determine whether the quantum of what is 
described in regulations as a fee is in reality a tax. Fees may be lawfully imposed to recover the cost of 
services or in relation to specific matters where this is expressly provided for in primary legislation. 
Taxes on the other hand can only be authorised by the Parliament. Any imposition via regulation of what 
is in reality a tax without the authority of Parliament is therefore unlawful.” Western Australia, 
Legislative Assembly and Legislative Council, Joint Standing Committee on Delegated Legislation, 
Report 6, Sessional Report - June 28 2001 to August 9 2002, March 20 2003, p34.  
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Numerous other subordinate legislative instruments have forced the 
Committee to ask what costs are recoverable under a legislative 

provision which authorises a fee for service or a fee for licence. The 
Committee has reported on a number of regulations in the past (see 

the Committee’s 7th, 10th and 20th Reports) and concluded that they 
amount to taxes that are not authorised by the relevant legislation. 

The Committee has taken legal advice from Queen’s Counsel and 
experts in constitutional law who have consistently advised the 
Committee that only costs that are related to the provision of a 
specific direct benefit to the individual required to pay the fee are 
recoverable under a general legislative provision which authorises 
the rendering of fees for services or licences. The legal advice that 

the Committee has been provided with on this occasion is consistent 
with the advice the Committee has received in the past.41  

(Current Committee’s emphasis) 

2.29 In the current inquiry, there was clearly authorisation in each of the empowering Acts 
for the imposition of fees.  

2.30 There was nothing in the nature or circumstances of the imposts imposed by the 
instruments under consideration in this inquiry suggesting that they were imposts of a 
different type to fees for services or fees for licences.42 The Department of the 
Attorney General did not contend that the imposts were some other form of fee.  

2.31 The Committee noted that, whatever may have been the position in respect of the 
other imposts imposed by the 2007 and 2008 Court Fee Increases, the Department of 
the Attorney General had identified the cost of provision of the services relevant to the 
over - recovering imposts at the level of the average cost in respect of the group of 
users of those services. 43  

2.32 The Committee proceeded with this inquiry on the basis that the required degree of 
particularity in the reasonable relationship required between a fee for services and the 

                                                 
41  Western Australia, Joint Standing Committee on Delegated Legislation, Report 25, Road Traffic 

(Drivers’ Licence) Amendment Regulations (No.2) 1997 and Road Traffic (Licensing) Amendment 
Regulations (No.2) 1997, 25 August 1997, p5 (paragraph 6.5) quoted in the current Committee’s Report 
No. 13, Road Traffic (Fees for Vehicle Licences) Amendment Regulations (No 2) 2004 and Road Traffic 
(Licensing) Amendment Regulations (No.4) 2004, 29 November 2005, at p13 (paragraph 7.2). The 
Committee notes that the legal advice received in this inquiry is also consistent with that previously 
provided. 

42  See Chapter 4, where the Committee notes that the classification of imposts that do not constitute taxes is 
not confined to “fees for services”. 

43  There is a suggestion that “in many cases” there is difficulty in accurately costing the activities associated 
with a particular fee but that in “a few cases” the activities associated with individual fees were able to be 
costed as “the work associated with the fee was sufficiently identifiable and repeatable for an “average 
scenario” to be used and a cost calculated”. (Letter from Mr Robert Mitchell SC, Senior Assistant State 
Counsel, State Solicitor’s Office, 27 November 2007, p19 (paragraph 82)). 
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cost of provision of services to a user was at the level of the cost of provision to the 
group of users of that service. (See Chapters 3 and 4 for relevance of this requirement 
in characterising an impost as a fee for services and discussion of the High Court cases 
on “particularity”.) 

2.33 As previously observed, the advice as to over - recovery of the costs incurred in 
provision of the services in respect of which the fees were imposed, therefore, raised 
the question of whether the “fees” were, in fact, unauthorised taxes.  

Initial correspondence 

2.34 The Committee wrote to the Department of the Attorney General on 27 September 
2007 in respect of all the 2007 Court Fee instruments, and the Fines, Penalties and 

Infringement Notices Enforcement Amendment Regulations (No. 2) 2007, requiring 
that a response to its preliminary view that the over-recovering fees were a tax, and 
copies of the legal advices that the fees were “likely valid” and “not necessarily 
unauthorised” relied upon in the Explanatory Memoranda, be provided by 5pm on 22 
October 2007. (The Committee’s letter of 27 September 2007 in respect of the 
Supreme Court (Fees) Amendment Regulations 2007 is annexed as Appendix 11.) 

2.35 By letter dated 2 November 2007, the Director General of the Department of the 
Attorney General advised the Committee the legal advice referred to in the 
Explanatory Memoranda: 

… did not concern the Fines, Penalties and Infringement Notices 

Enforcement Amendment Regulations (No2) 2007 or the Supreme 
Court (Fees) Amendment Regulations 2007.44 

2.36 That letter went on to state that the State Solicitor’s Office (SSO) had: 

indicated that it would be pleased to provide legal advice which 

specifically addresses the matters that you have raised  

and that the Committee should contact the Director General should it “wish to avail 

itself of this opportunity”. No response was received to the issues raised by the 
Committee.  

2.37 The Committee did not accept the offer of direct legal advice from SSO as it appeared 
to the Committee that there was potential for conflict in that Office providing advice 
to two different arms of government on the same issue. 

                                                 
44  Letter from Director General, Department of the Attorney General, 2 November 2007, p1. 
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2.38 Further, it was the advice that SSO had provided to the Executive, being the advice 
that was relied upon in the decision to increase the imposts, that the Committee 
considered relevant to that stage of its considerations.  

HEARING  

2.39 On 14 November 2007, the Committee resolved to hold a hearing on 28 November 
2007 into the apparently misleading information provided in the Explanatory 
Memoranda in respect of legal advice received and the failure to respond to the other 
matters raised by the Committee. 

2.40 On 23 November 2007, the Department provided to the Committee a copy of advice 
dated 22 November 2007 from SSO on the Fines, Penalties and Infringement Notices 

Enforcement Amendment Regulations (No. 2) 2007, which expressed the view that 
regulation 4(1) of that instrument, which imposed certain “fees”, was invalid. (The 
SSO advice dated 22 November 2007 is annexed as Appendix 12.) 

2.41 On 27 November 2007, the Department of the Attorney General provided to the 
Committee a copy of SSO advice on the Supreme Court (Fees) Amendment 
Regulations 2007 dated 27 November 2007 (November 2007 SSO Advice is annexed 
as Appendix 13) asserting that all “fees” imposed by that instrument were valid. The 
November 2007 SSO Advice stated that it took a different approach to that taken in 
the previous SSO advice in identifying “the question” as whether the fees “are 
authorised by the SC Act”, not “whether the imposts are taxes rather than fees for 

service”.45 

2.42 At the hearing, the representatives of the Department of the Attorney General 
informed the Committee that the advice previously provided by SSO was for the 
purposes of the Auditor General review and in respect of the 2006 versions of the 
relevant instruments. The Committee was also advised that there was no significant 
difference in over - recovery percentages or CPI increases between the relevant 
instruments in 2006 and 2007.46 When asked to explain why the 2006 legal advice was 
not relevant to the 2007 instruments, the Director General of the Department of the 
Attorney General said: 

                                                 
45  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p21 (paragraph 96, referring to the identification of the critical question on p2, 
paragraph 9). The November 2007 SSO Advice did not suggest that the earlier advice was not relevant to 
the Supreme Court (Fees) Amendment Regulations 2007 or the Fines, Penalties and Infringement Notices 
Enforcement Amendment Regulations (No. 2) 2007. 

46  “Mr A.D. McRAE: Would that mean that it is the view of the State Solicitor’s Office that you probably 
moved from charging a fee in 2006, as it gave advice on, and that in 2007 the overcharging represented 
more than a fee? Not only the quantum changed, but qualitatively it also changed? Mr Carren: The rates 
of recovery remain largely the same.” (Mr Liam Carren, Manager, Strategic Business Services, 
Department of the Attorney General, Transcript of Evidence, 28 November 2007, p4.) 
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All we have said relates to the legal advice we have received. [SSO] 
were not asked to comment on the 2007 regulations. They were asked 

to provide the department with advice on the findings of the Office of 
the Auditor General’s report.47 

2.43 It was put to the Director General that what had in fact occurred was that the legal 
advice that had been relied upon by the Department of the Attorney General to make 
the 2007 regulations was now being contradicted by the subsequent legal advice. The 
Director General acknowledged that the approach in the two advices differed.48 

SUBSEQUENT CONSIDERATION  

2.44 Despite iteration of its request for copies of the SSO advice relied upon by the 
Department of the Attorney General in making the regulations, the Department 
continued to refuse to provide that advice on the grounds of advice from SSO not to 
do so.  

2.45 The Committee, however, decided not to request the Clerk of the Legislative Council 
to issue a subpoena for production of the earlier SSO advices as: 

• it was of the view that if that advice would have been of assistance in 
confirming authorisation for the imposts, the Department of the Attorney 
General would have provided it to the Committee; and 

• the November 2007 SSO Advice provided the following explanation of the 
previous advice: 

The approach I have taken differs from that taken in previous advice 
of the Office in relation to the fees set out in Schedule 3 to the SC 

(Fees) Regulations as they stood in 2006. That advice concluded that 
the fees set out in that Schedule were at risk of being characterised as 

a tax (rather than a fee for services), but it also concluded that this 
would not, necessarily, render the fees invalid (on the basis that 

section 45A of the Interpretation Act 1984 applied to the fees).49  

2.46 The Department of the Attorney General provided its response to the Committee’s 
concerns in respect of the Magistrates Court (Fees) Amendment Regulations 2007 and 
Children’s Court (Fees) Amendment Regulations 2007 by letter dated 26 May 2008 
(annexed as Appendix 14). That letter enclosed two letters from SSO dated 20 

                                                 
47  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p4. 
48  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p4 (see also pp5-6).  
49  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p21 (paragraph 95). 
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December 2007 (annexed as Appendix 15) and 23 May 2008 (annexed as Appendix 
16). 

2.47 No response was received specifically in respect of the District Court (Fees) 
Amendment Regulations 2007. However, the Committee is of the view that the 
circumstances and issues are, in all material respects, the same as those pertaining to 
the registrar’s certificate fee imposed by the Supreme Court (Fees) Amendment 

Regulations 2007. 

2.48 The Committee’s initial response to the statement in 2007 SSO Advice that: 

On that basis, I am of the view that the critical question in the present 
case is not whether the four substituted fees amount to a tax but 

whether they are authorised by the SC Act.50 

 is expressed in the following passages from the transcript of the hearing: 

Mr A.D. McRAE: That is the same thing, in truth. Something that is 
explicitly authorised as a tax is okay, but something that is not 

explicitly authorised and charged, beyond the fee entitlement, is not 
okay. That is a nice piece of legal gymnastics, but, quite frankly, 

somebody has made an error in interpretation. 

…. 

Hon KEN TRAVERS: But if it is a tax and it is authorised by the act, 
then it would need a separate taxing act. 

Mr A.D. McRAE: That is what I am saying. 

Hon KEN TRAVERS: So, is there a separate taxing act for these 

matters? 

Mr Carren: No.  

Ms Gwilliam: No. The legal advice positioning has not been about a 
tax, it has been about what you can do under those acts. They have 

come back with legal advice whereby they say, in the sentence that 
was just referred to, that the critical question in the present case is 

not whether it is a tax, but whether they were authorised by the act. 
That is the legal advice that I have received. 

                                                 
50  Ibid, p2 (paragraph 9). 
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Mr A.D. McRAE: Absolutely. You have to understand that one of this 
committee’s key responsibilities is to demark those two elements of 

fees and taxes. 

Ms Gwilliam: That is right. So, looking at the Department of 

Treasury and Finance guidelines, those guidelines make it clear that 
you do need to understand the difference between a fee and a tax and 

the need for legal advice to confirm whether those abilities are there 
in the legislation. 51 

and: 

The DEPUTY CHAIRMAN:  

I understand that you are looking solely at the legal advice you have 
been provided, and that is totally understandable, but we believe part 

of that legal advice is somewhat deficient inasmuch as we also look to 
the act to ensure the regulation is in accordance with it. That is one of 

our first ports of call, but then we also look at the Interpretation Act 
and if it is not purely cost recovery, and the act does not allow 

otherwise, then it becomes a tax irrespective of what the State 
Solicitor’s Office says.52 

2.49 Despite having considered the underlying issue on a number of occasions in the past, 
the Committee undertook a thorough review of not only the three cases cited by SSO 
in the November 2007 SSO Advice but of the wider relevant case law and legal texts 
to assess whether the various propositions put forward by SSO in that advice (in 
particular, its novel treatment of section 46(7) of the Constitutions Act Amendment Act 
1899) were, in its opinion, correct.  

2.50 In taking this approach, the Committee was mindful of the fact that the common law 
evolves and that positions adopted in earlier cases may be viewed as incorrect or no 
longer applicable by later cases. 

2.51 The Committee notes, however, that the November 2007 SSO Advice (and other SSO 
advices) relies on no cases additional to those considered in the Committee’s previous 
inquiries into imposts. The further advice provided by SSO in April 2009 confirms 
that SSO does not argue that the cases cited by that Office establish the propositions 

                                                 
51  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p6. 
52  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p11. 
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asserted in the November 2007 SSO Advice but rather that the approach taken is 
“consistent” with that case law.53 

2.52 The Committee was conscious of the fact that an argument should be assessed on its 
own merits, and not be rejected solely on the ground of novelty. The Committee was, 
however, satisfied that there were significant flaws in the logic of the November 2007 
SSO Advice and that the cases cited did not support the approach or final proposition 
SSO had drawn from them.  

2.53 In view of the importance of the issues to both the Parliament and the Executive, on 
25 June 2008 the Committee resolved to obtain advice from senior counsel as to 
whether there were any errors of law in its assessment of the November 2007 SSO 
Advice and formation of its contrary conclusion.  

2.54 Mr Robert O’Connor QC provided his Opinion supporting the Committee’s 
conclusions on 14 August 2008 (annexed as Appendix 17). As Mr O’Connor QC 
refers to passages in an internal memorandum prepared for the Committee, the 
relevant passages are also attached to that Opinion.54 

2.55 Due to the prorogation of Parliament on 7 August 2008, the Committee was not able 
to consider the Opinion of Mr O’Connor QC until 3 December 2008, at which time it 
had six new Members.  

2.56 The gazettal of the 2008 Court Fee Increases on 27 June 2008 required the Committee 
to consider whether to recommend disallowance of those instruments. It, therefore, 
revisited the issues and reached the same conclusion in respect of the arguments made.  

2.57 The Committee concluded that the 2008 increases to the probate fees, admission fee 
for legal practitioners, registrar’s certificate fee and applications for extraordinary 
driver’s’ licence fees were unauthorised, being in character unauthorised taxes. 

REFUSAL TO PROVIDE UNDERTAKINGS IN RESPECT OF 2008 COURT FEE INCREASES 

2.58 The Committee wrote to the Attorney General on 6 April 2009 (annexed as Appendix 
18), setting out its conclusions that the identified over - recovering “fees” in the 2007 
Court Fee Increases were not authorised, being in fact unauthorised taxes; advising 
that in the absence of material differences (which, if any, it invited the Attorney 
General to draw to its attention) it had reached the same conclusions in respect of the 
same “fees” in the 2008 Court Fee Increases; attaching a copy of the Opinion of Mr 
O’Connor QC (and passages of the Committee’s internal memorandum referred to in 

                                                 
53  Letter from Mr Robert Mitchell SC, Deputy State Solicitor, State Solicitor’s Office, 15 April 2009, p3 

(paragraph 10). 
54  Some clerical corrections have been made to this document. 
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that Opinion); and requiring undertakings to repeal the unauthorised “fees” and not to 
rely upon the provisions imposing them in the interim.  

2.59 By letter dated 21 April 2009 (annexed as Appendix 19), the Attorney General 
advised that he was not prepared to provide the required undertakings. That letter 
enclosed an advice from SSO dated 15 April 2009 (the April 2009 SSO Advice, 
annexed as Appendix 20) and an Opinion of the Solicitor General dated 16 April 
2009 (the Solicitor General’s Opinion annexed as Appendix 21). 

2.60 Neither of the additional advices raised new considerations or persuaded the 
Committee that its conclusions were wrong. 

2.61 The Committee also wrote to the Department of the Attorney General on 8 April 2009, 
referring to its letter of 6 April 2009 to the Attorney General and seeking further 
information in respect of cost recovery for the imposts imposed by the State 

Administrative Tribunal Amendment Regulations 2008. The response from the 
Department of the Attorney General, dated 24 April 2009 (annexed as Appendix 22) 
did not resolve the Committee’s concerns. The SSO advice enclosed with that 
response was, in all material respects, the same as the advices provided in respect of 
the other instruments. 

2.62 In light of the conflicting legal advices, the Committee has set out its reasons for 
reaching a conclusion different to that of the Executive’s legal advisors in some detail 
in Chapter 3. 

UNDERSTANDING IN RESPECT OF THE FINES, PENALTIES AND INFRINGEMENT NOTICES 

ENFORCEMENT AMENDMENT REGULATIONS (NO. 2) 2007 

2.63 At the hearing, the Committee advised the Department of the Attorney General that it 
expected the Department to act on the advice received from SSO on 22 November 
2007 in respect of the Fines, Penalties and Infringement Notices Enforcement 
Amendment Regulations (No. 2) 2007, rather than rely on the Parliament to disallow 
the unauthorised provisions in that instrument. The Director General’s response was: 

I have not said, “Make a decision and do what you think.” I have 

indicated that it may well result in a partial disallowance. As you say, 
maybe we can do that at our end.55 

2.64 The Committee followed this up in a letter dated 6 December 2007, advising that it 
expected the Department of the Attorney General to take appropriate action.  

                                                 
55  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p10. 
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2.65 In a letter dated 19 December 2007 (annexed as Appendix 23), the Director General 
of the Department of the Attorney General responded, stating: 

I assure the Committee that the Department will, following 
consultation with the Attorney General, take the appropriate steps in 

respect of Regulation 4(1) of the Fines, Penalties and Infringement 
Notices Enforcement Amendment Regulations (No. 2) 2007.56 

2.66 The Committee, therefore, concluded its inquiry into this instrument. 

2.67 The Committee reports that the Department of the Attorney General has to date taken 
no action in respect of the invalid imposts.  

2.68 In its letter dated 6 April 2009, the Committee drew this failure to act to the attention 
of the current Attorney General but received no response to this aspect of its letter. 

COMMITTEE ’S CONCLUSIONS IN RESPECT OF COURT FEE INCREASES   

2.69 The Committee has concluded that the following fees are unauthorised and are not 
contemplated by empowering legislation by reason of their being an unauthorised tax: 

• Application for grant of probate (value not exceeding $10,000) fee - Item 1(a), 
Schedule 3 of the Supreme Court (Fees) Regulations 2002 - imposed by 
regulation 6 of the Supreme Court (Fees) Amendment Regulations 2007; 

• Application for grant of probate (value exceeding $100,000) fee - Item 1(c), 
Schedule 3 of the Supreme Court (Fees) Regulations 2002 - imposed by 
regulation 6 of the Supreme Court (Fees) Amendment Regulations 2007;  

• Admission fee - Item 14, Division 1, Schedule 1 of the Supreme Court (Fees) 
Regulations 2002 - imposed by regulation 4 of the Supreme Court (Fees) 
Amendment Regulations 2007; 

• Registrar’s certificate fee - Item 9(d), Division 2, Schedule 1 of the Supreme 
Court (Fees) Regulations 2002 - imposed by regulation 4 of the Supreme 

Court (Fees) Amendment Regulations 2007; 

• Registrar’s certificate fee - Item 13(d), Schedule 1 of the District Court (Fees) 
Regulations 2002 - imposed by regulation 4 of the District Court (Fees) 

Amendment Regulations 2007; 

• Application for an extraordinary driver’s licence fee - Item 10, Division 2, 
Schedule 1 of the Magistrates Court (Fees) Regulations 2005 - imposed by 

                                                 
56  Letter from Ms Cheryl Gwilliam, Director General, Department of the Attorney General, 19 December 

2007, p1. 
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regulation 4(2) of the Magistrates Court (Fees) Amendment Regulations 
2007; 

• Application for an extraordinary driver’s licence fee - Item 3, Division 2, 
Schedule 1 of the Children’s Court (Fees) Regulations 2005 - imposed by 
regulation 4(2) of the Children’s Court (Fees) Amendment Regulations 2007; 

• Application for grant of probate (value not exceeding $10,000) fee - Item 1(a), 
Schedule 3 of the Supreme Court (Fees) Regulations 2002 - imposed by 
regulation 7 of the Supreme Court (Fees) Amendment Regulations (No. 2) 
2008; 

• Application for grant of probate (value exceeding $100,000) fee - Item 1(c), 
Schedule 3 of the Supreme Court (Fees) Regulations 2002 - imposed by 
regulation 7 of the Supreme Court (Fees) Amendment Regulations (No. 2) 

2008; 

• Admission fee - Item 14, Division 1, Schedule 1 of the Supreme Court (Fees) 
Regulations 2002 - imposed by regulation 5(1) of the Supreme Court (Fees) 

Amendment Regulations (No. 2) 2008; 

• Registrar’s certificate fee - Item 9(d), Division 2, Schedule 1 of the Supreme 
Court (Fees) Regulations 2002 - imposed by regulation 5(2) of the Supreme 

Court (Fees) Amendment Regulations (No. 2) 2008; 

• Registrar’s certificate fee - Item 13(d), Schedule 1 of the District Court (Fees) 
Regulations 2002 - imposed by regulation 4 of the District Court (Fees) 

Amendment Regulations 2008; 

• Application for an extraordinary driver’s licence fee - Item 10, Division 2, 
Schedule 1 of the Magistrates Court (Fees) Regulations 2005 - imposed by 
regulation 4(3) of the Magistrates Court (Fees) Amendment Regulations     
(No. 2) 2008; and 

• Application for an extraordinary driver’s licence fee - Item 3, Division 2, 
Schedule 1 of the Children’s Court (Fees) Regulations 2005 - imposed by 
regulation 4(3) of the Children’s Court (Fees) Amendment Regulations      

(No. 2) 2008. 

2.70 The Committee has also concluded that all fees imposed by regulation 4(1) of the 
Fines, Penalties and Infringement Notices Enforcement Amendment Regulations  
(No. 2) 2007 are unauthorised and not contemplated by empowering legislation by 
reason of their being an unauthorised tax. 
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2.71 Due to the practice of the Department of the Attorney General of estimating its costs 
at Registry of whole of court level, the Committee is unable to reach the conclusion 
that the balance of the “fees” imposed by the 2007 and 2008 Court Fee Increases are 
authorised. The Committee is also unable to be satisfied that the “fees” imposed by the 
State Administrative Tribunal Amendment Regulations 2008 are authorised. 

2.72 The Committee will continue to meet with the Auditor General to address the 
transparency and other authorisation issues arising out of the Department of the 
Attorney General’s cost recovery structure. 

RECOMMENDATIONS  

2.73 For the reason reported in Chapter 1, paragraph 1.12, there are no motions for 
disallowance of the 2007 Court Fee Increases. 

2.74 Due to the structure of the 2008 Court Fee Increases, it is not possible for the 
Committee to isolate particular imposts and confine its recommendations for 
disallowance to particular items in fee schedules.  

2.75 The Committee is of the view that, other than the Supreme Court (Fees) Amendment 
Regulations (No. 2) 2008, the circumstances of the 2008 Court Fee Increases 
instruments do not meet the criteria of unusual circumstances justifying a partial 
disallowance that the Committee applies in making its rare recommendations for 
partial disallowance. 

2.76 The Supreme Court (Fees) Amendment Regulations (No. 2) 2008 deal with one matter 
in addition to the increase of that court’s “fees”. Regulation 4 of that instrument 
amends regulation 5 of the principal regulations to add: 

• an application under the Terrorism (Extraordinary Powers) Act 2005; and 

• proceedings under the Terrorism (Preventative Detention) Act 2006 

 to the matters exempted from the operation of the principal regulations. 

2.77 The Committee is of the view that regulation 4, and regulations 1 to 3 (which give 
formal effect to the instrument), of the Supreme Court (Fees) Amendment Regulations 
(No. 2) 2008 can be separated from the particular regulations that impose the 
increased “fees”. It has, therefore, recommended disallowance of only those parts of 
the Supreme Court (Fees) Amendment Regulations (No. 2) 2008 that imposed 
increased fees. 

Recommendation 1:  The Committee recommends that regulations 5, 6 and 7 of the 
Supreme Court (Fees) Amendment Regulations (No. 2) 2008 be disallowed. 
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Recommendation 2:  The Committee recommends that the District Court (Fees) 
Amendment Regulations 2008 be disallowed. 

 

Recommendation 3:  The Committee recommends that the Children’s Court (Fees) 
Amendment Regulations (No. 2) 2008 be disallowed. 

 

Recommendation 4:  The Committee recommends that the Magistrates Court (Fees) 
Amendment Regulations (No. 2) 2008 be disallowed. 

 

CONSEQUENCE OF DISALLOWANCE  

2.78 In the event the Committee’s recommendations are agreed to, the imposts (including 
the over-recovering imposts) imposed by the 2007 Court Fee Increases will continue 
to have effect (section 42(6) of the Interpretation Act 1984) unless found to be invalid 
by a court. 





 

 31 

CHAPTER 3 

COMMITTEE ’S CONSIDERATION OF THE EXECUTIVE ’S 

SUBMISSIONS 

INTRODUCTION  

3.1 This Chapter of the report sets out the Committee’s consideration of the matters raised 
by the Executive. 

3.2 The Committee agrees with the Executive that “the critical question” is “what kind of 

fees are in fact authorised by the SC Act”.57  

3.3 However, it disagrees with the assertion that the question of whether the impost is a 
fee for services or a tax “direct[s] attention” from this issue.58  

3.4 The view of the Committee, which has been endorsed by Parliament (in adopting its 
recommendations on the same question in the past), is that empowering legislation in 
the terms under consideration in this inquiry, render that question central to answering 
the identified “critical question”. 

3.5 This Chapter summarises the Committee’s reasons for concluding that: 

• the fee for service/tax divide is relevant to its inquiry (paragraphs 3.13 to 
3.55); 

• the over-recovering imposts are not fees for services or some other fee 
authorised by the empowering legislation (paragraphs 3.56 to 3.109); and 

• the over-recovering imposts are unauthorised taxes (paragraphs 3.110 to 
3.115). 

It also, at different points, identifies arguments made by the Executive which are not 
relevant to the Committee’s inquiry. 

3.6 The Executive argues that it is not possible to properly cost all court services at the 
level of each occasion of use by an individual user.59 While the Committee has on 

                                                 
57  Letter from Mr Robert Mitchell SC, Deputy State Counsel, State Solicitor’s Office, 15 April 2009, p2 

(paragraph 9). 
58  Ibid. 
59  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p19 (paragraph 82) and Letter from Mr Robert Mitchell SC, Deputy State Counsel, 
State Solicitor’s Office, 15 April 2009, p2 (paragraphs 12 and 13). 
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occasion in its past inquiries required correct identification of the relevant group of 
users, the Committee has not in this (or previous) inquiries required the degree of 
particularity at which the Executive’s arguments in this inquiry are directed. 

3.7 The Committee has, consistent with its previous practice, not questioned the 
Executive’s estimation of cost of provision of services at the level of average cost in 
respect of the group of users required to pay the impost.  

3.8 In the circumstances of this inquiry, this approach appears to the Committee to be 
appropriate. The Committee considers that it is also consistent with the view the 
courts took in the Air Caledonie International & Ors v The Commonwealth of 
Australia (the Air Caledonie case)60 and AirServices Australia v Canadian Airlines 

International Limited (the AirServices case)61 cases. 

3.9 The Committee has, for the purposes of this report only, accepted the Executive’s 
allocation of costs to the services in respect of which the over - recovering imposts are 
imposed.62  

3.10 Therefore, the question of whether recovery of direct or marginal costs through 
imposts characterises those imposts as taxes, which has arisen in some of the 
Committee’s previous inquiries, and in the court’s consideration of the Epic Energy 
(WA) Nominees Pty Ltd & Another v Dr Kenneth Comninos Michael, Western 

Australian Independent Gas Pipeline Access Regulator63 (the Epic Energy case) and 
AirServices cases, has not arisen in this inquiry.  

3.11 For ease of reference and to give context to this Chapter, the Committee has annexed 
examples of the relevant Explanatory Memoranda, the covering letter provided by the 
Department of the Attorney General in respect of the 2007 Court Fee Increases, all of 
the various legal advices and the relevant correspondence.  

3.12 It has also, in Chapter 4 provided explanations of the terms “tax”, “ fee for services” 
and “cost recovery” used in the annexed documents and this report. 

 RELEVANCE OF ‘FEE FOR SERVICES’/T AX DIVIDE  

3.13 The Committee’s initial position on this question was explained in Chapter 2, 
paragraphs 2.24 to 2.38 and 2.48. 

                                                 
60  (1988) 165 CLR 462. 
61  (1999) 202 CLR 133. 
62  The factors taken into account in setting the equivalent fees in 2005 can be found in the letter from Mr 

Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 27 November 2007, pp 17 
and 19-20 (paragraphs 72 and 84 to 88) and letter from the Department of the Attorney General, 26 May 
2008. 

63  (2003) 27 WAR 515. 



THIRTY-SECOND REPORT  CHAPTER 3: Committee’s Consideration of the Executive’s Submissions 

 33 

3.14 The Committee notes that the Director General of the Department of the Attorney 
General reported that the Department of Treasury and Finance Guidelines are 
consistent with the Committee’s view, in providing that fees are to be reasonably 
related to the cost of providing the good or service64 and that in the Second Public 

Sector Report 2006, the Auditor General stated: 

Legislative authority conferred on agencies to raise fees and charges 

does not permit the imposition of a tax. A tax must be specifically 
imposed under an Act of Parliament.65 

3.15 As noted in Chapter 2, paragraph 2.48, the November 2007 SSO Advice asserts that: 

… the critical question in the present case is not whether the four 

substituted fees amount to a tax but whether they are authorised by 
the SC Act.66 

3.16 The Executive has put forward two arguments in support of this proposition:  

• that as section 46(7) of the Constitutions Act Amendment Act 1899 does no 
more than: 

create a presumption that a law that deals with other matters does not 
intend an impost which it authorises to constitute taxation,  

there is nothing (other than a prohibition on the imposition of fees for general 
revenue raising purposes) in the Supreme Court Act 1935: 

that impliedly limits the specific grant of power to make regulations 
for fees;67  

and 

• the following passage in the High Court decision of Marsh v Shire of 
Serpentine-Jarrahdale68 (the Marsh case): 

Although the broad distinction between a fee for performing a 
service and a tax to raise revenue is quite valid, the instant 

                                                 
64  Ms Cheryl Gwilliam, Director General, Department of the Attorney General, Transcript of Evidence,  

28 November 2007, p6. 
65  Western Australia, Auditor General’s - Second Public Sector Report 2006, Report No. 8, 30 August 2006, 

p36, referring to advice provided by SSO for an Auditor General’s report in 2004. 
66  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p2 (paragraph 9). 
67  Ibid, p3 (paragraph 12) and p16 (paragraph 66). 
68  (1966) 120 CLR 572 at p580-1.  
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question as to validity is not necessarily answered merely by 
designating this payment as one or the other. What is 

authorised under the description of a fee may very well be a 
tax and yet within the actual authority given. The question 

remains one of interpretation of the statute, bearing in mind 
its relevant purposes and the part the issue of a licence plays 

in them or with respect to them.69 

3.17 These arguments are dealt with in the order noted. 

Treatment of section 46(7) of the Constitutions Act Amendment Act 1899 

3.18 The November 2007 SSO Advice introduces its short discussion of section 46(7) of 
the Constitutions Act Amendment Act 1899 by acknowledging that: 

It is therefore necessary to look at the terms of the SC Act, in their 

constitutional and other statutory setting, to consider whether the four 
substituted fees prescribed by the Amendment Regulations are 

authorised by the SC Act.70 

3.19 The “constitutional context” is dealt with in two paragraphs in that advice, the first 
stating:  

I note that section 46(7) of the Constitutions Act Amendment Act 1899 

provides that Bills imposing taxation shall only deal with the 
imposition of taxation” and “section 46(9) provides that a failure to 

comply with the requirements of section 46 does not invalidate an 
Act.71 

3.20 The second paragraph stating: 

This section [i.e. section 46(7)] creates a presumption that a law 

which deals with other matters does not intend an impost which it 
authorises to constitute taxation. … However, that is merely a 

                                                 
69  Letter from Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 

27 November 2007, p2 (paragraphs 8 and 9). 
70  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p2 (paragraph 10). 
71  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p3 (paragraph 11). In this paragraph SSO also refers to section 46(1) of Constitutions 
Act Amendment Act 1899, which provides that, amongst other things, fees for licence, registration or 
services are not taken to be taxes. The Committee understands SSO to be including this sub section for 
completeness, not to suggest that an impost called a “fee for services” or “ licence fee” cannot by reason of 
section 46(1) be found to be an unauthorised tax.  
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presumption which must give way to a contrary legislative intent 
apparent in the enacting legislation. …72 

3.21 The November 2007 SSO Advice does not identify a “contrary legislative intent” in 
the Supreme Court Act 1935.  

3.22 Instead, SSO makes what Mr O’Connor QC describes (in the Committee’s opinion 
correctly) as the “huge quantum leap”73 to the view that, subject to there not being 
authorisation for the prescription of fees for general revenue raising purposes, there is: 

nothing in the SC Act that impliedly limits the specific grant of power 

to make regulations for fees. 74  

3.23 In the Committee’s opinion, SSO has asked the wrong question.  

3.24 Before a decision can be made that the fee for services/tax dichotomy is irrelevant to 
the question of authorisation of an impost, given section 46(7) of the Constitutions Act 

Amendment Act 1899, it is necessary to identify “legislative intent” - that is, intent in 
an empowering Act - to confer power on the Executive to impose a tax by way of 
subsidiary legislation.  

3.25 An Act expressing Parliamentary intent to permit imposition of a tax may be a 
separate ‘tax’ Act or an Act dealing with other matters that clearly and unambiguously 
authorises the imposition of a tax. 

3.26 For example, a provision stating that charges are to be imposed for the purpose of 
“cost recovery” may, if not curtailed by a legislative requirement for those charges not 
to be taxes, be considered to authorise the imposition of a tax directed at cost 
recovery,75 so that the question of authorisation in those circumstances is one of 
whether or not the particular imposts achieve cost recovery, not whether they are fees 
for services or taxes. This is, in the Committee’s opinion, the basis on which the Epic 

Energy case was decided.76 

                                                 
72  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p3 (paragraph 12). 
73  Opinion of Mr Robert O’Connor QC, 14 August 2008, p8 (paragraph 20). 
74  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p16 (paragraph 66 and footnote 12). 
75  Because, as noted in Chapter 4, “cost recovery” is a policy which is not specific to the nature of the 

impost through which it is to be achieved.  

76  In the Epic Energy case, McKechnie J said: “I accept that the power of the Executive to make regulations 
enabling full cost recovery must be found in the statute: Commonwealth & The Central Wool Committee v 
Colonial Combing, Spinning & Weaving Co Ltd …” ((2003) 27 WAR 515 at p522). 
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3.27 The empowering legislation under consideration in this inquiry contained no such 
provision.77 Nor did the Executive contend that it did. 

3.28 In addition:  

• the Magna Carta 1215;  

• clause 4 of the Bill of Rights 1689; and 

• case law and principles of principles of statutory interpretation78 

affect the way delegation of power to the Executive to impose fees is to be interpreted.  

3.29 All of these preclude a general delegated power for the Executive to impose fees 
constituting power for the Executive to impose a tax without specific provision in the 
empowering legislation for that fee to be a tax. 

3.30 The April 2009 SSO Advice acknowledges the accuracy of these principles.79  

3.31 SSO argues, however, that these do not “direct attention on the critical question” 
being: “what kind of fees are in fact authorised by the SC Act”.80  

3.32 As reported in Chapter 2, paragraph 2.27, this is the question asked by the Committee. 
The difference between the two approaches is not in identification of the “critical 
question”, but in the fact that the Committee gives recognition to section 46(7) of 
Constitutions Act Amendment Act 1899, the Magna Carta 1215, clause 4 of the Bill of 
Rights 1689, the case law and principles of statutory interpretation when interpreting 
the scope of the delegated power to impose fees conferred by the various empowering 
Court Acts.  

3.33 The Committee notes that the courts take the same approach in interpreting power to 
impose a fee. For example, in the AirServices case, Gleeson CJ and Kirby J said:  

                                                 
77  Except in so far as section 45A of the Interpretation Act 1984 may be said to authorise a tax. As noted 

below, the Executive made no submissions on the application of this section to the imposts. The 
Committee’s conclusion was that even if the admission to legal practice could be considered a licence fee 
as defined in that section (which seemed likely), as the over-recovered costs that were being recovered 
were not incurred in relation to that scheme, section 45A of the Interpretation Act 1984 did not authorise 
the relevant imposts. (See paragraphs 3.57 to 3.63) 

78  These are set out in Mr O’Connor QC’s opinion by reference to the attachment to that Opinion (Opinion 
of Mr O’Connor QC, 14 August 2008, p 7 (paragraph 17)). 

79  Letter from Mr Robert Mitchell SC, Deputy State Counsel, State Solicitor’s Office, 15 April 2009,  
p2 (paragraph 9). 

80  Ibid. 
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What is presently in issue is whether what is involved is taxation 
within the meaning of s 67 of the Act which, in turn, is to be 

understood in a wider constitutional context.81 

3.34 The Committee concurs with Mr O’Connor QC’s opinion that, SSO has ignored: 

fundamentally important considerations.82 

Section 46(7) of the Constitutions Act Amendment Act 1899 not justiciable by the courts 

3.35 The April 2009 SSO Advice and Opinion of the Solicitor General observe that:  

• section 46(7) of the Constitutions Act Amendment Act 1899 is a rule of 
internal Parliamentary procedure;  

• section 46(9) makes it clear that breach of that section does not invalidate an 
enacted statute; and  

• adherence to the provisions of section 46(1) to (8) of the Constitutions Act 
Amendment Act 1899 is not justificiable by the courts.83  

3.36 In the Committee’s opinion, this is not to the point.  

3.37 The Committee is not considering the validity of the empowering Acts but whether 
imposts imposed through regulations made pursuant to the delegated legislation - 
making power conferred by those Acts are authorised or contemplated by them.  

3.38 The matters (noted in paragraph 3.35) relied upon by the Executive in arguing validity 
would only be relevant in the event the Court Acts (or some other empowering 
legislation) contained a provision conferring power to impose a tax.84 These matters 
have no relevance to the legislative context of the current inquiry. 

3.39 Where it is acknowledged by the Executive that: 

it may be presumed that Parliament intended to comply with the rule85  

                                                 
81  (1999) 202 CLR 133 p178. As the passage from the Commonwealth and the Central Wool Committee v 

Colonial Combing, Spinning and Weaving Co. Ltd (1922) 31 CLR 421 cited in the Executive Summary, 
paragraph   suggests, the historical context for imposition of taxes was integral to the decision in that case.  

82  Opinion of Mr O’Connor QC, 14 August 2008, p 7 (paragraph 17). 
83  Letter from Mr Robert Mitchell SC, Deputy State Counsel, State Solicitor’s Office, 15 April 2009, pp1-2 

(paragraphs 5 to 8) and Opinion of the Solicitor General to the Attorney General, 16 April 2009, pp1-2. 
84  Such as, for example, section 11(1a) of the Business Names Act 1962 or (arguably) section 45A of the 

Interpretation Act 1984. 
85  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, April 2009, 

p2 (paragraph 6). 
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- that is - section 46(7) of the Constitutions Acts Amendment Act 1899 - failure to 
identify an intention to authorise a tax in the Supreme Court Act 1935 (and any of the 
other Court Acts or empowering legislation) renders, in the Committee’s opinion, an 
argument that that legislation authorises a regulation which “was properly to be 

characterised as a tax”86 untenable. 

3.40 The thrust of this argument appears to be a suggestion that the Parliament cannot insist 
on Executive compliance with legislation setting out Parliamentary rules affecting 
delegated legislation-making power. 

3.41 The Committee rejects any such suggestion.  

3.42 On this point, the then President of the Legislative Council said, in his Ruling on 

Appropriation (Consolidated Fund) Bill (No 1) 1994, Breaches Section 46(6) of 
Constitutions Acts Amendment Act 1899, 6 December 1994: 

However, to assert that section 46, because it is non-justiciable, may 
be set aside where, or because, it creates inconvenience is 

unacceptable. … Although enforcement of section 46 lies with the 
Houses, rather than the courts, its binding nature is unaffected by the 

means of enforceablilty.87 

The Marsh case  

3.43 As has been noted, the November 2007 SSO Advice cites the Marsh case as authority 
for the proposition that:  

the critical question in the present case is not whether the four 
substituted fees amounts to a tax but whether they are authorised by 

the SC Act.  

3.44 The legislation in that case authorised the imposition of licence fees for regulating 
extractive industries. The “fee” imposed by the local government for a “licence” to 
extract ore was calculated on the basis of the volume of material available for 
extraction.  

                                                 
86  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, April 2009, 

p2 (paragraph 7). 
87  Hon Clive Griffiths MLC, President, Western Australia, Legislative Council, Parliamentary Debates 

(Hansard), 6 December 1994, p8467. The then President had earlier stated: “For its part, the Assembly, 
through subsections (6) and (7), agrees not to impose a tax or appropriate money for the ordinary annual 
services of the Government as part of Bills that do other things as well. … Fourth, it can be anticipated 
that the Supreme Court and the High Court, faced with an interpretation of section 46, would read it 
consistently with the High Court’s pronouncements on the interpretation of the Commonwealth 
Constitution’s provisions.” (Ibid pp8465-6.) 
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3.45 As Mr O’Connor QC points out, the court found that, despite being called a “licence 
fee”, the impost was not in fact a licence fee,88 as it was not a fee recouping the 
Shire’s: 

administrative effort in considering the application and physically 

issuing the licence.89  

3.46 Having determined that the impost was not the “licence fee” authorised by 
empowering legislation, there was no necessity for the court to consider whether the 
impost was set at a level that resulted in what appeared to be a “licence fee” 
constituting a tax (the claim was that it was an excise tax). By determining the 
question of authorisation on the basis that the impost was not a licence fee, the court 
avoided the need to consider the second question of whether it was despite appearing a 
licence fee, in fact, a tax.90  

3.47 It is in this context that the passage cited in the November 2007 SSO Advice from the 
Marsh case needs to be understood. The fact that it was not “necessary” in that case to 
decide whether the impost was a licence fee or tax in order to determine whether it 
was authorised was due to the fact that the impost was clearly not a licence fee.  

3.48 As Mr O’Connor QC points out, the court in the Marsh case was of the view that: 

the broad distinction between a fee for service and a tax to raise 

revenue is quite valid.91  

3.49 The Committee’s interpretation of the relevant passage in the Marsh case is consistent 
with this statement.  

3.50 The April 2009 SSO Advice argues that the fact that the imposts are not excises leaves 
only the first question (whether the fee was authorised by the empowering legislation) 

                                                 
88  Opinion of Mr O’Connor QC, 14 August 2008, pp6-7 (paragraph 16). 
89  (1966) 120 CLR 572 at pp580-1. Barwick CJ, with whom the other judges agreed, said: “The payment of 

money for the Board’s permission to exercise a right to quarry derived elsewhere than from the Board 
does not seem to me to be contemplated as part of the mechanism for regulating or controlling extractive 
industry or activity in the neighbourhood … to require the payment of a sum of money rated to the 
volume of material capable of extraction is not, in my opinion, in furtherance of any purpose or policy 
discoverable in the Act nor is it a contemplated method of regulating or controlling the activity of 
quarrying in the public interest. But the Act, it seems to me, does contemplate that the Board may to some 
extent recoup itself for its administrative effort in considering the application and physically issuing the 
licence … the fee bears no relation to the cost of administering a licensing system. It is evidently not a 
charge fixed as a reasonable fee for the issue of licences … the statute in this case authorises no more 
than fees which fall within this description ...” 

90  In the Committee’s opinion, the finding that the impost was not a licence fee because its was not a fee 
recouping the Shire’s “administrative effort in considering the application and physically issuing the 
licence” is a strong indication that, had it been necessary to determine the question of authorisation on the 
basis of whether or not the fee was a tax, it would have concluded that it was. 

91  (1966) 120 CLR 572 at p580-1. 
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to be determined in the Committee’s inquiry.92 This adds nothing further to the 
Executive’s argument. The Committee has not suggested that the imposts are excises. 

3.51 As set out below, the imposts under consideration in this inquiry are imposed in 
respect of services provided. They appear, at first glance, to be fees for services.  

3.52 However, their quantum and the information that they recover costs incurred in the 
general operation of the relevant court, reveals that in fact they are taxes. 

3.53 The Committee’s view of the correct legal approach to authorisation is also consistent 
with that taken by the High Court in The General Practitioners Society in Australia & 

Others v The Commonwealth of Australia & Others (the General Practitioner’s 
case),93 where Gibbs J (with whom Latham CJ, Stephen J, Mason J, Murphy J and 
Wilson J agreed) said: 

The amount of an exaction may, I think, be relevant to the question 

whether it is a fee for services, since an exaction may be so large that 
it could not reasonably be regarded as a fee.94 

 and Air Caledonie, where that court in a joint decision said: 

If the person required to pay the exaction is given no choice about 

whether or not he acquires the services and the amount of the 
exaction has no discernible relationship with the value of what is 
acquired, the circumstances may be such that the exaction is, at least 
to the extent that it exceeds that value, properly to be seen as a tax.95 

(Committee’s emphasis) 

3.54 In the Committee’s opinion, the argument put forward in the November 2007 SSO 
Advice is inconsistent, not only with the cases cited therein, but with other relevant 
High Court cases.  

Conclusion 

3.55 Having concluded that the distinction between a fee for services and a tax was 
relevant to its determination of whether the relevant imposts were authorised, the 
Committee considered whether the imposts were “licence fees” or “ fees for services”. 

                                                 
92  Letter from Mr Robert Mitchell SC, Deputy State Counsel, State Solicitor’s Office, 15 April 2009,  

p2 (paragraph 8). 
93  (1980) 145 CLR 532. 
94  Ibid p562. 
95  (1988) 165 CLR 462 at p467. 
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WHETHER IMPOSTS ARE “ FEES FOR SERVICE”,  “ LICENCE FEES”  OR “ TAXES” 

3.56 The term “licence fee” is defined in Chapter 4. 

“ Licence fees” 

3.57 In its initial correspondence to the Department of the Attorney General, the 
Committee raised the question as to whether any of the probate, admission or 
registrar’s certificate fees could be considered a “ licence fee” for the purposes of 
section 45A of the Interpretation Act 1984.96 

3.58 The Committee also queried in that initial correspondence whether the Department of 
the Attorney General was of the view that the application for an extraordinary driver’s 
licence fees imposed by the Children’s Court (Fees) Amendment Regulations 2007 

and the Magistrates Court (Fees) Amendment Regulations 2007 were licence fees.  

3.59 In raising this latter question, the Committee advised that on the information then 
available, it did not appear to the Committee that the other court activities that were 
being subsidised by the over - recovering imposts could be characterised as forming 
part of an extraordinary driver’s licence scheme.97  

3.60 Not having received a response to the initial inquiry, the Committee sent a further 
letter which advised its preliminary view that, even if it were to be regarded as a 
licence fee, the fee for an application for an extraordinary driver’s licence could not 
recover the general costs of the relevant court.98  

3.61 The advice from SSO dated 23 May 2008, provided to the Department of the Attorney 
General , in respect of the Children’s Court (Fees) Amendment Regulations 2007 and 
the Magistrates Court (Fees) Amendment Regulations 2007, was that the application 
for an extraordinary driver’s licence fees could not be characterised as “licence fees”. 
The Committee considers this to be correct. 

3.62 In respect of the Supreme Court (Fees) Amendment Regulations 2007, the November 
2007 SSO Advice stated: 

Furthermore, I do not consider that it is necessary to have recourse to 
section 45A of the Interpretation Act in order to determine the validity 

                                                 
96  Letter from the Joint Standing Committee on Delegated Legislation Re: Supreme Court (Fees) 

Amendment Regulations 2007, 27 September 2007, p2. See Chapter 4 “Licence Fees” for information on 
section 45A. 

97  Letter from the Joint Standing Committee on Delegated Legislation, Re: Children’s Court (Fees) 
Amendment Regulations 2007 Magistrates Court (Fees) Amendment Regulations 2007, 27 September 
2007, p2. 

98  Letter from the Joint Standing Committee on Delegated Legislation, 21 May 2008, p4. 



Delegated Legislation (Joint Standing Committee) THIRTY-SECOND REPORT 

42  

of the fees set out in Schedule 3 (or any other Schedule) to the SC 
(Fees) Regulations.99 

3.63 The Committee, therefore, looked into the question of whether any of the probate, 
admission of legal practitioner or registrar’s certificate imposts were “licence fees” 
without input from the Executive.  

3.64 The Committee formed the preliminary view, which was shared by Mr O’Connor QC, 
that it might be arguable that the “fee” for admission of a legal practitioner could be 
characterised as a “licence fee”.100  

3.65 However, the Committee noted that even if this were correct, the revenue that was 
over - recovered by that “fee” was allocated to the general administration of the 
Supreme Court (including provision of other services), not to the body administering 
the scheme in respect of the licensing of legal practitioners, and that the services of the 
Supreme Court that were being subsidised by the admission fee could not be 
characterised as services “relating to” or “ incurred in respect of” the scheme for the 
licensing of legal practitioners.  

3.66 In light of its opinion that section 45A of the Interpretation Act 1984 would not 
authorise the particular imposts, it was not necessary for the Committee to reach a 
concluded view as to whether the admission “fee” for legal practitioners (or the 
Registrar’s Certificate “fee”) was in fact a licence fee. 

Particular, not general, service conferred as result of payment of fee 

3.67 The Committee has in previous reports referred to the classic definition of a “fee for 
services” found in the judgement of the High Court in the Air Caledonie case as a 
useful starting point for its inquiry.101 That judgement identifies a fee for services as: 

a fee or charge exacted for particular identified services provided or 

rendered individually to, or at the request or direction of, the 
particular person required to make the payment.102 

                                                 
99  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p21 (paragraph 96). The Schedule 3 fees are Probate Office fees. 
100  The Explanatory Memorandum to the Supreme Court (Fees) Amendment Regulations (No. 2) 2008 states, 

at the 6th page, in respect of the registrar’s certificate fee: “This fee is largely paid for a legal practitioner 
to gain a certificate from the Supreme Court stating that he or she is a certified legal practitioner in 
WA.” The registrar’s certificate also appears to be required at a number of stages to progress a civil claim, 
for example, to enter default judgement. It did not, therefore, bear the appearance of a fee relating to a 
licence scheme.   

101  See, for example, the previous Committee’s Report No 25 - Road Traffic (Drivers’ Licence) Amendment 
Regulations (No. 2) 1997 and Road Traffic (Licensing) Amendment Regulations (No. 2) 1997, 25 August 
1997, p4 (paragraph 6.8). 

102  (1988) 165 CLR 462 at p470. 
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3.68 The Air Caledonie case involved a fee imposed on persons entering Australia under 
the Migration Amendment Act 1987. The Court held that for an impost to constitute a 
“ fee for services” the particular person being required to pay the impost must receive 
some benefit over and above the general, impersonal benefit conferred on the broader 
population.  

3.69 The following passage from the Air Caledonie case contains a useful explanation of 
the distinction: 

In one sense, all taxes exacted by a national government and paid into 

national revenue can be described as "fees for services". They are the 
fees which the resident or visitor is required to pay as the quid pro 

quo for the totality of benefits and services which he receives from 
governmental sources. It is, however, clear that the phrase “fee for 

services” in s53 of the Constitution cannot be read in that general 
impersonal sense.103 

3.70 The following comments of Gaudron J in the AirServices case are particularly 
pertinent to the Committee’s inquiry: 

For an exaction to constitute a fee for service, some service must 
actually be provided to the person liable to pay. It is not sufficient 
that the charge be levied to defray the expenses of an authority 
charged with the performance of functions which benefit the class 
of persons from whom it is exacted. There must be "particular 
identified services provided or rendered individually to, or at the 

request or direction of, the particular person required to make the 
payment”.104  

(Committee’s emphasis) 

3.71 The Committee is of the opinion that “particular” benefits or services are provided or 
rendered individually to the particular persons required to make the payments in 
respect of the over - recovering imposts under consideration in this inquiry.  

Indirect, impersonal “benefits”  

3.72 After referring to the probate fees, the November 2007 Advice states that it “appears” 
that the Department of the Attorney General, when setting “some fees” took into 
account not only the “direct benefit” to the payee but also: 

                                                 
103  (1988) 165 CLR 462 at p469. 
104  (1999) 202 CLR 133 at pp189-90. Gaudron J went on to quote the passage cited in paragraph 3.67 above 

from the Air Caledonie case. 
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the indirect benefit of enabling the user to have “access to the civil 
justice system”.105 

3.73 This general, impersonal benefit does not constitute a “service” in the sense required 
for a fee for services to be justified on the basis that the expenses it recovers are 
incurred in providing services (or benefits) of this nature.106  

Quantum of impost “reasonably related” to the cost of provision of services in respect of 
which it is imposed 

Preliminary matters 

3.74 As has been noted, the Department of the Attorney General acknowledges that the 
particular imposts under consideration in this inquiry (listed at Chapter 1, paragraph 
1.20) are over - recovering the cost of provision of the services in respect of which 
they have been imposed.  

3.75 Also as has been noted, the level of particularity in provision of services to individual 
users that has been chosen by the Executive has not been questioned by the 
Committee. Nor has the Committee based its recommendations on whether the 
estimated cost of provision of the service has included any direct or marginal costs.  

Reasonably related 

3.76 The necessity for a fee for services to be reasonably related to the cost of provision of 
the services in respect of which it has been imposed has been set out in a number of 
the Committee’s previous reports. (See for, example, the excerpts cited in Chapter 2, 
paragraphs 2.27 and 2.28 and Chapter 4, paragraphs 4.3 and 4.14. Chapter 1, 
paragraph 1.9 refers to further reports of the Committee to this effect.) 

3.77 The Committee’s approach is consistent with that taken by the courts. In the 
AirServices case, McHugh J referred to the Marsh case and said: 

This passage suggests that, in the context of the taxation/fee for 
services dichotomy, a charge must bear a reasonable relationship to 

                                                 
105  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, pp17-8 (paragraph 76). 
106  See Chapter 4, paragraphs 4.8 and 4.9. The November 2007 SSO Advice states that this rationale (as 

expanded upon in paragraph 76 of that Advice) was offered in respect of the filing fee for admission as a 
legal practitioner and that: “Presumably, the Department, when calculating the level of that fee, not only 
took into account the direct benefit to that person of being admitted as a legal practitioner, but also took 
into account the indirect benefit to that person of being able to access the broad functions and powers of 
the Court for the purposes of earning a future income”. (Committee’s emphasis) (Letter from Mr Robert 
Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 27 November 2007, p77.) The 
Committee notes that this appears to be a justification, not explanation of the fee. However, even if 
correct, in the Committee’s opinion, this argument is directed at justifying a special tax or levy on legal 
practitioners. It does not, in the Committee’s opinion, identify a “benefit” in the sense required to 
establish an impost as a “fee for services” in the required sense. 
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the cost of providing the service in order to be characterised as a fee 
for service.107 

3.78 The November 2007 SSO Advice argues that fees may be imposed for the purpose of 
recovering, not only the cost of the services provided for payment of the fee, but the 
cost of administering the Act as a whole.  

3.79 The November 2007 SSO Advice states:  

In my opinion it is sufficient if the fees imposed under the SC Act as a 
whole reflect a reasonable estimation of the cost of the operations of 

the Court under the SC Act, and there is a rational basis for the 
division of those estimated costs between the different kinds of fee. 

That is consistent with the approach taken by the High Court in 
AirServices Australia v Canadian Airlines.108 

3.80 Mr O’Connor QC has identified the key paragraph in the November 2007 SSO Advice 
as paragraph 66, which states: 

I see nothing in the SC Act which would authorise the prescription of 
fees for general revenue raising purposes. However, subject to that 

limitation, I can see nothing in the SC Act the impliedly limits the 
specific grant of power to make regulations for fees. In my opinion, 

the SC Act at least authorises the prescription of fees for the purpose 
of seeking to recover part of the estimated cost to the Court of 

exercising all of its jurisdiction (as vested in the Court by Part III of 
the SC Act). (Footnote: Similarly, in [the Marsh case] at 580-1 and in Epic Energy 

…… 522 the courts viewed provisions for the imposition of fees as authorising 

recovery of expenditure incurred in the administration of the relevant Act.)
109  

3.81 As noted in paragraph 3.39 above, the Executive’s argument is that section 171 of the 
Supreme Court Act 1935110 authorises a regulation which “was properly to be 

characterised as a tax”.111  

3.82 In the Committee’s opinion, this argument is not consistent with the Marsh, Epic 

Energy or AirServices cases SSO cites in support.  

                                                 
107  (1999) 202 CLR 133 at p233. 
108  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p16 (paragraph 69). 

109  Ibid (paragraph 66). See Opinion of Mr O’Connor QC at pp8-9 (paragraphs 19 and 20). 

110  And the equivalent provisions of the other Court Acts. 
111  Letter from Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 

April 2009, p2 (paragraph 7). 
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3.83 The April 2009 SSO Advice acknowledges that the legislation under consideration in 
the Epic Energy and AirServices cases is not “on all fours” with that under 
consideration in this inquiry.112  

3.84 In those cases the empowering legislation authorised the imposition of charges for the 
purposes of “cost recovery”. In the AirServices case, there was an additional provision 
requiring that the imposts not be taxes.  

3.85 In the AirServices case, Gleeson CJ and Kirby J, Gummow J and McHugh J all cited 
the case of Swift Australian Co (Pty) Ltd v Boyd Parkinson (the Swift case) with 
approval. The Swift case held that the fact that expenses being recouped through a 
meat inspection fee:  

were not merely those of inspecting the meat but those of carrying the 
Act considered as a whole into effect, that is to say, for administration 

expenses generally  

was “fatal” to the argument that the impost was a fee for services.113 

3.86 Also contrary to the propositions put forward in the November 2007 SSO Advice, in 
his judgment in the AirServices case McHugh J quotes the following passage from the 
Swift case with approval: 

It is argued for the respondent that the pecuniary exaction in the 

present case falls within that category [fee for services] and, in 
support of that argument it cites figures to show that the amount 

exacted was less than the costs of administration. This argument is of 
doubtful worth, since the scale stands whatever may be the costs of 

administering the Act.114 

3.87 Albeit in the context of not being able to identify a service to which the impost related, 
the court said in the Air Caledonie case: 

Indeed, one need do no more than refer to the second reading speech 

of the responsible Minister, to which both sides referred the Court, to 

                                                 
112  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 15 April 

2009, p2 (paragraph 10). 

113  As Mr O’Connor QC has observed, Gummow J stated in the AirServices case, at p283, that: “In Swift 
Australian Co (Pty) Ltd v Boyd Parkinson [324], the Court decided that fees imposed by regulation, for 
the purpose of both defraying the expenses of providing a service for the inspection of meat for sale and 
carrying into effect the Act under which the regulations were made, were not fees for services and were 
excise taxes.” Gleeson CJ and Kirby J distinguished the Swift case, at p191, on the basis that that case: 
“was not concerned with a fee charged solely to defray the expenses associated with the services provided 
or to be provided.”  

114  (1962) 108 CLR 189 at 204, quoted at pp 233-4. 
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confirm that the moneys intended to be raised by the purported impost 
were not related to particular services to be supplied to particular 

passengers but were intended to provide, when paid into consolidated 
revenue, a general off-setting of the administrative costs of certain 

areas of the relevant Commonwealth Department, including, for 
example, the administrative costs involved in maintaining facilities for 

the issue of visas in overseas countries and "general administrative 
overheads”. Therefore, the fee which s34A purported to exact was, at 

least in so far as it related to passengers who were Australian 
citizens, a tax ….115 

3.88 The Marsh and Epic Energy cases have been dealt with above.116 

3.89 In the Marsh case it was held that power to impose a licence fee enabled the local 
government to: 

to some extent recoup itself for the its administrative effort in 

considering the application and physically issuing the licence.117 

3.90 The April 2009 SSO Advice clarifies that SSO’s view is that the cases cited in the 
November 2007 SSO Advice establish only the: 

need to pay close attention to the provision of the authorising Act 

when determining the validity of regulations imposing fees, and that a 
failure to precisely relate particular fees to the cost of providing a 

“service” to a particular person is not necessarily fatal.118 

3.91 The particular legislation under consideration in the AirServices case permitted 
individual services to be placed into broad categories and for imposts to be imposed in 
respect of those categories of services. In that circumstance, and other circumstances 
such as the nature of the particular industry being regulated and the requirement for 
services to be integrated,119 the court found that the “reasonable relationship” required 

                                                 
115  (1988) 165 CLR 462 at p470. 
116  The latter at paragraph 3.26. See also, the Opinion of Mr O’Connor QC at pp6-8 and 17-22. 
117  (1966) 120 CLR 572 at pp580-1. 
118  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 15 April 

2009, pp 2-3 (para 10). 

119  The view of the Court is captured by Gleeson CJ and Kirby J in their conclusion, at p175: “it is artificial 
to isolate a particular service, to a particular carrier, at a particular airport, and treat it as disconnected 
from services provided throughout the network. Whatever might be possible in the provision of other 
public services, the nature of civil aviation demands integration of services for their safety and 
effectiveness.” Those judges set out the following relevant circumstances: “the charges were not imposed 
to raise revenue; the charges were undoubtedly charges for the provision of services and facilities; the 
charges were imposed to recover the cost of providing such services and facilities across the entire range 
of users; the charges for categories of services were reasonably related to the expenses incurred in 
relation to the matters to which the charges related;  the services and facilities were, of their nature, 
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was between the impost and cost of provision of the category of services to the 
particular group of users group of the services provided within that category.  

3.92 That: 

the charges for categories of services were reasonably related to the 

expenses incurred in relation to the matters to which the charges 
related120 

 was important to the decision in the  AirServices case. 

3.93 While the court had some tolerance for cross-subsidisation between the different fees 
imposed on different categories of users within a charge category, there is nothing in 
the AirServices cases supporting a proposition that cross-subsidisation between the 
various charges was permissible.  

3.94 In fact, the judges were satisfied that the Ramsey pricing methodology adopted 
provided a satisfactory degree of certainty that cross-subsidisation between the 
charges did not occur.121 

3.95 In that case, Gleeson CJ and Kirby J approved the finding of the judge at first instance 
that: 

it was not sufficient that the totality of the charges should be 
reasonably related to the totality of the expenses incurred by the 

CAA; the amount or rate of each charge must be reasonably related 
to the expenses incurred or to be incurred by the CAA in relation to 

the matters to which that charge related.122  

And said: 

All that s 67 required was that, once the Authority determined the 
matters to which the charges would relate, there should be a 

                                                                                                                                             
part of an activity which must be highly integrated in order to be effective; there was a rational basis 
for such discrimination between users as existed” and held that: “In those circumstances, there is no 
warrant for concluding that the charges amounted to taxation on the ground that they exceeded the value 
to particular users of particular services or the cost of providing particular services to particular users.” 
((1999) 202 CLR 133 at pp178-9) (Committee’s emphasis in both instances.) That the services were 
provided to an industry as a whole in a commercial context was also relevant. Mr O’Connor QC points to 
other factors not present in the circumstances under consideration by the Committee, which informed the 
decision in the AirServices case. (Opinion of Mr O’Connor QC, 14 August 2008, pp19ff) 

120  ((1999) 202 CLR 133 per Gleeson CJ and Kirby J at p178. 
121  (1999) 202 CLR 133 at p167, although it might occur within those charge categories. 
122  Ibid. 
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reasonable relationship between the rate of charge and the expenses 
incurred or to be incurred in relation to those matters.123 

3.96 Also in the AirServices case, Gummow J quoted the passage from the Swift case noted 
above: 

Further, and this perhaps is fatal to the argument, the expenses are 
not merely those of inspecting meat but those of carrying the Act 

considered as a whole into effect, that is to say, for administration 
expenses generally. 

and went on to note that the case then before him did not suffer that “fatal defect”.124 

3.97 That the empowering Acts under consideration in this inquiry permit some limited 
degree of “categorisation” of services for the purpose of imposing a fee may be 
arguable.125  

3.98 However, whether this is the case and the degree to which ‘categorisation of services’ 
may be permitted is irrelevant in the circumstance that whether the imposts have been 
imposed in respect of a category of services, 126 or an individual service only, they are 
over-recovering the cost of provision of the relevant services by up to 291%. 

3.99 In the Committee’s opinion, such a degree of over-recovery precludes the imposts 
from being regarded as “fees for services”. 

Under-recovery of court’s operating costs 

3.100 The Committee considers that, in the legislative context of the instruments under 
scrutiny in this inquiry, it is not tenable to extrapolate the various propositions in the 
November 2007 SSO Advice that the empowering Act authorises recovery of part of 
its administration costs to a conclusion that the imposts are authorised on the basis that 
the court in general under recovers its costs of operation (whether overall or limited to 
the civil jurisdiction).  

3.101 The various propositions in the November 2007 SSO Advice as to the empowering 
legislation authorising recovery of “part of the estimated cost to the Court of 

                                                 
123  Ibid at p185. 
124  (1962) 108 CLR 189 at p200 quoted at p283-4. 
125  For example, the break down of the application for grant of probate fees into three groups of users might 

be unexceptionable if it were made on a “reasonable” or “ rational” basis. (The Committee refers to its 
letter of 6 April 2009). 

126  The April 2009 SSO Advice states: “The fact that the fee for particular kinds of applications, namely the 
probate and admission applications, recover more than the total costs of dealing with all of those 
particular kinds of application, does not lead to invalidity in my opinion.”  (Letter from Mr Robert 
Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office, 15 April 2009, p3 (paragraph 14)). 
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exercising all of its jurisdiction” are only non-contentious in so far as that “part”  that 
may be recovered by a fee, is limited to the cost of provision of the services in respect 
of which the fee is imposed.  

3.102 In the circumstance that an empowering Act does not unambiguously authorise “full 

cost recovery” - that is, regardless of whether it is achieved by fee for services, some 
other impost or a tax - an argument by the Executive that imposts under - recover an 
entity’s operating costs, or costs of administering an Act, as a whole are not, the 
Committee’ opinion, relevant to the question of authorisation of those imposts.127 (See 
Chapter 4, “Cost recovery”.) 

Additional matter - imposts imposed for general revenue raising 

3.103 It is not clear to the Committee whether the November 2007 SSO Advice suggests that 
that the requirements of section 46(7) of the Constitutions Act Amendment Act 1899 

have been met if an impost is not prescribed for the purpose of general revenue 
raising.  

3.104 This arises from the statement in that Advice that: 

I can see nothing in the SC Act which would authorise the 

prescription of fees for general revenue raising purposes128  

and the advice that, notwithstanding the requirement in the empowering legislation 
that fees be paid into consolidated revenue: 

I understand that the fees prescribed by the SC (Fees) Regulations 

are, in fact, retained by the Department pursuant to a determination 
made by the Treasurer under section 23 of the Financial Management 

Act 2006, and applied to the cost of administering the Court.129  

3.105 For clarity, the Committee advises that it does not, in the circumstances appertaining 
to this inquiry, consider the fact that revenue raised by a court is directed by the 
Treasurer to be retained by that court to be relevant. It is the fact that the revenue is 

                                                 
127  As previously noted, in the Epic Energy case, McKechnie J said: “I accept that the power of the 

Executive to make regulations enabling full cost recovery must be found in the statute: Commonwealth & 
The Central Wool Committee v Colonial Combing, Spinning & Weaving Co Ltd …” ((2003) 27 WAR 515 
at p522).  

128  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  
27 November 2007, p16 (paragraph 66). 

129  Letter from the State Solicitor’s Office to the Department of the Attorney General re: The Supreme Court 
(Fees) Amendment Regulations 2007, 27 November 2007, p8 (paragraph 46). 
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used for general administration costs not incurred in the provision of the services for 
which the impost is imposed that is significant to the purpose of the revenue.130 

“Value” - extraordinary driver’s licence fees 

3.106 The Explanatory Memoranda in respect of the Children’s Court (Fees) Amendment 

Regulations (No. 2) 2008 and Magistrates Court (Fees) Amendment Regulations     
(No. 2) 2008 seek to justify the application fees for an extraordinary driver’s licence 
on the basis that “historically” the impost has been set to align with the application 
fees for a civil matter valued between $7,500 and $25,000 in the Magistrates Court on 
the basis of: 

the value of a driver’s licence to a person being in this vicinity.131 

3.107 In its letter of 27 September 2007 in respect of this instrument, the Committee 
required the Department of the Attorney General to provide the basis on which the 
“value” of the licence had been assessed. The Department’s response did not satisfy 
the Committee that there was any evidential basis for the assertion of value.132 

3.108 In any event, the limited scope of the concept of “value” has, in the Committee’s 
opinion, correctly been identified by Mr O’Connor QC. His opinion is consistent with 
the discussion of the concept of “value” in McHugh J’s decision in the AirServices 
case where, as noted above, McHugh J said: 

In the situation of a natural monopolist, no supply side competition 
exists. There is nothing to generate a market value. The relevant 

measure of value would seem to be the cost of providing, or the 
expenses incurred in providing, the service.133 

3.109 The Committee is not persuaded by the Executive’s argument as to similarity in the 
work performed in respect of the relevant Magistrate’s Court services.134 The 
Department of the Attorney General is clearly able to identify the costs involved in the 
particular service of an application for an extraordinary driver’s licence and that when 
the relevant impost is imposed on the group of users, that impost over-recovers the 
cost of delivery of that service to the users of that service.  

                                                 
130  See, for example, the passage from the Air Caledonie case cited at paragraph 3.69, where the fact that 

revenue raised from a fee was returned to the implementing agency for general administrative costs was 
considered to characterise that fee as one for the purpose of revenue raising. 

131  Explanatory Memorandum to the Children’s Court (Fees) Amendment Regulations 2007, p4. 
132  That response is Appendix 14. 
133  (1999) 202 CLR 133 at p234. 
134  Explanatory Memorandum to the Children’s Court (Fees) Amendment Regulations 2007, p4. 



Delegated Legislation (Joint Standing Committee) THIRTY-SECOND REPORT 

52  

IMPOSTS ARE UNAUTHORISED  “T AXES”  (TOR 3.6(A))  

3.110 The over-recovering imposts are imposed by a public authority - the relevant courts - 
and for a public purpose - administration of the relevant Acts and operation of the 
State’s Judicial arm of government. 

3.111 In the Committee’s opinion, each impost is enforceable by law and involuntary in the 
requisite sense (See Chapter 4, “Tax” ). 

3.112 Each impost significantly over-recovers the cost of provision of the services to which 
it relates, by a percentage varying between 24% and 291%.135  

3.113 The over - recovered revenue is used for government purposes in the requisite 
sense.136 

3.114 The Committee concludes that the “fees” set out in Chapter 1, paragraph 1.20 are, in 
fact, taxes. 

3.115 In the absence of a provision in the relevant empowering legislation authorising the 
imposition of taxes, the Committee has concluded that the fees set in Chapter 1, 
paragraph 1.20 are unauthorised and not contemplated by empowering legislation 
(TOR 3.6(a)). 

MATTERS MORE APPROPRIATELY CONTAINED IN AN ACT (TOR 3.6(F)) 

3.116 As noted above, there is a considerable history in respect of the imposition of taxes on 
the public, which has resulted in the position that such imposts can only be imposed 
by the Executive with the clear and unambiguous authority of Parliament.  

3.117 There is also a common understanding (reflected in the various: reports tabled by this 
and the previous Committee; court decisions; Auditor General and Australian 
Productivity Commission reports referred to in this report) that delegated power to 
impose a “fee” does not authorise the imposition of fees set at a level that results in 
taxation. 

3.118 The Committee has not found the legal arguments as to authorisation put forward by 
the Executive in this inquiry to be persuasive.  

3.119 However, the Committee observes that had it been of the view that the Executive had 
through “a nice piece of legal gymnastics” found a loophole in the law, it would 

                                                 
135  The Committee considers the 10% over-recovery ‘rule of thumb’ suggested by the Australian 

Productivity Commission (noted by Mr O’Connor QC at p16 (paragraph 42 and p 34 (paragraph 99) of 
his Opinion) to be a useful guide as to the extent of over-recovery that may result in what appear to be a 
fee for services being, in fact, a tax.   

136  See passage from Air Caledonie case quoted at paragraph 3.69. 
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nonetheless have recommended disallowance on the basis that imposition of fees that 
constitute taxation is a matter more appropriately contained in an Act (TOR 3.6(f)).  
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CHAPTER 4 

BACKGROUND INFORMATION - “ TAX”,  “ FEE FOR SERVICES”,  

“ COST RECOVERY”  AND “ LICENCE FEE”  DEFINED  

“T AX” 

4.1 As the Committee reported in its Report No. 13 - Road Traffic (Fees for Vehicle 

Licences) Amendment Regulations (No 2) 2004 and Road Traffic (Licensing) 
Amendment Regulations (No.4) 2004, the classic definition of a tax is that used by 
Latham CJ in High Court case of Matthews v Chicory Marketing Board (the 
Matthews case), being: 

a compulsory exaction of money by a public authority for public 
purposes, enforceable by law, and is not a payment for services 

rendered.137 

4.2 This is not an exhaustive statement of the circumstances in which a compulsory 
exaction of money by a public body for a public purpose will not constitute a tax.138  

4.3 In its Report No. 13 - Road Traffic (Fees for Vehicle Licences) Amendment 

Regulations (No 2) 2004 and Road Traffic (Licensing) Amendment Regulations (No.4) 
2004, the Committee endorsed the following further explanation of, the “usual 

description of a tax” by the High Court of Australia:139 

•  the exaction in question is compulsory;  

•  the exaction in question is to raise money for governmental purposes;  

•  the exaction in question does not constitute payment for services rendered;  

                                                 
137  (1938) 60 CLR 263 at p276. Referred to in the Committee’s Report No. 13 - Road Traffic (Fees for 

Vehicle Licences) Amendment Regulations (No. 2) 2004 and Road Traffic (Licensing) Amendment 
Regulations (No. 4) 2004, 29 November 2005, p 9 (paragraph 6.4). 

138  A recent example is Quershi v Minister for Immigration and Multicultural Affairs [2005] FCA 11, in 
which a detention fee imposed under the Migration Act 1957 to recoup the costs of detention was held not 
to be a fee for service (notwithstanding the payee’s receipt of water, food and accommodation as: "the 
costs of ... detention" that a detainee may be required to pay are not limited to the costs of his or her 
accommodation, food and other requisites of daily life, but extend to the costs of securing the detainee in 
a place in order that he or she is kept apart from the Australian community.”), but was also held not to be 
a tax. 

139  MacCormick v Federal Commissioner of Taxation; Camad Investments Pty Ltd v Federal Commissioner 
of Taxation (1984) 158 CLR 622, per Gibbs CJ, Wilson, Deane and Dawson JJ at paragraph 28 referred to 
in the Committee’s Report No. 13 - Road Traffic (Fees for Vehicle Licences) Amendment Regulations 
(No. 2) 2004 and Road Traffic (Licensing) Amendment Regulations (No. 4) 2004, 29 November 2005 at 
p9. 
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•  the exaction is not a penalty (that is, the liability to pay the exaction does not 
arise from any failure to discharge antecedent obligations on the part of the 
persons upon whom the exaction falls); and  

•  the exaction is not arbitrary (that is, liability is imposed by reference to 
criteria which are sufficiently general in their application and which mark out 
the objects and subject matter of the tax). 

Enforceable by law 

4.4 Practical, as distinct from legal, compulsion is sufficient to constitute an impost a tax - 
for example, where a fee is imposed for the registration necessary to pursue a 
profession. However, where other features suggest the impost is a fee for services, 
practical compulsion will not necessarily result in an impost being considered a tax.140  

“ FEE FOR SERVICES” 

4.5 Traditionally, the relationship of the fee to the costs of delivering the particular service 
to the particular individual paying the fee (or person to whom the service as provided 
on the direction of the person paying the fee) has been seen as a strong indicator of the 
impost being a fee for services rather than a tax.141  

4.6 Where the quantum of an impost is reasonably related to the cost of provision of the 
services in respect of which it has been imposed, it has been seen as a fee for those 
services. Where it is not, it has been suspect to being a tax.142 

4.7 As noted in paragraph 3.67, the classic definition of a “fee for services” is found in the 
judgement of the court in the Air Caledonie case, which identifies a fee for services 
as: 

a fee or charge exacted for particular identified services provided or 

rendered individually to, or at the request or direction of, the 
particular person required to make the payment.143 

                                                 
140  See, for example, Aicken J at 568 in the General Practitioner’s case and Gaudron J and McHugh J in the 

AirServices case pp 189 and 232 respectively. 
141  See for, example Gleeson CJ and Kirby J in the Airservices case: “What is it that would give a charge the 

character of one which was such as to amount to taxation? The most likely possibility would be that the 
charge was ‘‘devoted to building up consolidated revenue’’ (140). Compliance with the first limb of s 67 
[that it be reasonably related to the cost of the services] would go a long way towards negating that 
possibility” (p177) See also, Gaudron J in the AirServices case pp190-1 and Mc Hugh J at pp 232-5. 

142  See Chapter 2 paragraphs 2.27 - 28. 
143  Air Caledonie International v Commonwealth (1986) 165 CLR 263 at p467. 
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“Particular” not general service or “benefit” 

4.8 The statement from the Air Caledonie case in paragraph 4.7 was made when rejecting 
the argument put forward by the Commonwealth that the migration impost was a “fee 

for services” as the persons required to pay the fee received some general benefit from 
services provided by the government. As noted in paragraph 3.69, the court said in the 
Air Caledonie case: 

In one sense, all taxes exacted by a national government and paid into 

national revenue can be described as "fees for services". They are the 
fees which the resident or visitor is required to pay as the quid pro 

quo for the totality of benefits and services which he receives from 
governmental sources.144 

4.9 As noted in Chapter 3, paragraphs 3.72 and 3.73, the Executive suggests some 
“benefit” arises to the users in having “access to the civil justice system”.145 The 
Committee considers this “benefit” to be impersonal.146 

Reasonable relationship between quantum of fee and provision of the services in respect of 

which it is imposed 

4.10 In the Air Caledonie case, the issue was whether any particular service was provided 
to the particular user. In the AirServices case, it was not disputed that some 
“particular services” were provided at the request of the airlines required to pay the 
charges then under consideration. The issue in the AirServices case was the degree of 
particularity required in the “reasonable relationship” between the cost of provision of 
services to a particular airline and the charge imposed.  

4.11 The circumstances of that case were: 

• individual services were allocated to categories in respect of which a single 
charge was imposed; 

• the provision of services within each charge group was necessarily so 
integrated as to make the identification of whether one service, or the whole 

                                                 
144  (1988) 165 CLR 462 at p470. 
145  Letter from Mr Robert Mitchell SC, Senior Assistant State Counsel, State Solicitor’s Office,  

27 November 2007, p18 (paragraph 75). 
146  In Commonwealth and the Central Wool Committee v Colonial Combing, Spinning and Weaving Co. Ltd 

(1922) 31 CLR 421, Issacs J pointed, at p446, to the administration of justice as being among “the 
primary and inalienable functions of constitutional government” and distinguished it from the State 
carrying on “ordinary industrial operations that a private person might be authorised to carry on”. 
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group of services, had been used on any particular occasion of use by a 
particular airline artificial;147 and 

• the charges for the categories of services were reasonably related to the 
expenses incurred in relation to the matters to which each charge related.148   

4.12 In those and other limiting circumstances set out in the judgements, including the 
nature of the industry and the fact that the services were required by the empowering 
Act to be provided on a commercial basis,149 it was held that the “reasonable 
relationship” that was required, was that between the charge and cost of provision of 
the category of services to the group of users of that charge, rather than that of cost of 
provision of individual services to a particular user.  

4.13 It was also held in the AirServices case that in the particular circumstances, a different 
fee for services might be imposed on different users of the same category of services, 
provided there was a “rational” or “ reasonable” basis for the differentiation within the 
user group. 

4.14 The Committee has previously endorsed the following observation of Kenny J in 
Qureshi v Minister for Immigration and Multicultural and Indigenous Affairs and 
Commonwealth of Australia: 

The question of the character of an impost has arisen in a variety of 
statutory settings; and the authorities indicate that there are a 

number of matters to be borne in mind in answering it. First, cases 
such as Airservices illustrate that, if a charge has a close relationship 

to the cost to the provider of providing a service, or granting a 
valuable right or privilege, or supplying some such other thing, this 

relationship is indicative of the fact that the charge is not a tax: see 
Airservices24 at [90] per Gleeson CJ and Kirby J; and [291]-[298] 

per McHugh J. Equally, if the charge has some discernible 
relationship to the value of a service or grant of a right or privilege 

to the person on whom the impost falls, this relationship is also 
indicative of the fact that the charge is not a tax. … 

Conversely, the absence of a relationship between the amount to be 
paid and the value to the person on whom the impost is laid or the 

                                                 
147  Gleeson J and Kirby J p 175. 
148  Gleeson CJ and Kirby J noted that at first instance Branson J: “accepted that it was not sufficient that the 

totality of the charges should be reasonably related to the totality of the expenses incurred by the CAA; 
the amount or rate of each charge must be reasonably related to the expenses incurred or to be incurred 
by the CAA in relation to the matters to which that charge related (117). However, the matters to which 
the charges related were the categories or groups of services identified in the determination, not, for 
example, the services provided to an individual aircraft in respect of a particular flight.” (p167) 

149  See, for example, Gaudron J at pp191-2. 
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cost to the provider is indicative of a tax: see, for example, Northern 

Suburbs General Cemetery Reserve Trust v The Commonwealth 
(1993) 176 CLR 555 ("Northern Suburbs") at 568 per Mason CJ, 

Deane, Toohey, and Gaudron JJ and 588 per Dawson J.150 

(Emphasis of the Committee in its Report No.13) 

“Value of service” 

4.15 The reference to “value of a service” in the extract above refers to the case of Harper 

v Minister for Sea Fisheries.151 The limited circumstances in which the concept of 
“value” applies in to the quantum of an impost in substitution for that of “cost to the 

provider” is discussed in paragraphs 76-91 of the Opinion of Mr O’Connor QC.  

4.16 The Committee notes the following conclusion of McHugh J in the AirServices case: 

In the situation of a natural monopolist, no supply side competition 
exists. There is nothing to generate a market value. The relevant 

measure of value would seem to be the cost of providing, or the 
expenses incurred in providing, the service.152 

“COST RECOVERY”   

4.17 “Cost recovery” is a policy approach and may be achieved through fees for service, 
licence fees, fines, penalties, tax or some combination of pecuniary imposts. It can be 
achieved through primary or secondary legislation.  

4.18 Adoption of a cost recovery policy by a government is not of itself sufficient to confer 
validity on imposts imposed to that outcome. Through the terms of the Acts it passes, 
Parliament sets parameters on implementation of policy by subsidiary legislation.  

                                                 
150  [2005] FCA 11, quoted in Western Australia, Joint Standing Committee on Delegated Legislation, Report 

No. 13 - Road Traffic (Fees for Vehicle Licences) Amendment Regulations (No 2) 2004 and Road Traffic 
(Licensing) Amendment Regulations (No.4) 2004, 29 November 2005, p11. Justice Kenny also said in 
that case: “The Court held in Airservices that the charges exacted from airline operators were reasonably 
related to the expenses incurred in relation to the matters to which the charges pertained: Airservices at 
[92] per Gleeson CJ and Kirby J; [140] and [142] per Gaudron J; [156] per McHugh J; [461], [479] 
per Gummow J; and [509], [516] per Hayne J. This was important because, in order to constitute a 
payment for services, a charge must be reasonably capable of being characterized as a payment for the 
particular service or services in question: see, for example, Air Caledonie at 467 and 470; Airservices at 
[132] per Gaudron J; and Logan Downs at 63 per Gibbs J. Moreover, in order to constitute a payment 
for services, it is not sufficient that the charge be levied to defray the expenses of an authority charged 
with the performance of functions which benefit the class of persons from whom the charge is exacted: 
see, for example, Airservices at [133] per Gaudron J; Parton v Milk Board (Victoria) [1949] HCA 67; 
(1949) 80 CLR 229 at 258-259 per Dixon J; and Swift Australian Co (Pty) Ltd v Boyd Parkinson [1962] 
HCA 41; (1962) 108 CLR 189 at 200 per Dixon CJ (Kitto and Windeyer JJ agreeing), 222 per Menzies J 
(Taylor J agreeing)” (paragraph 60). (Committee’s emphasis) 

151  (1989) 168 CLR 314. 
152  (1999) 202 CLR 133 at p234. 
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4.19 As McKechnie J said in the Epic Energy case: 

the power of the Executive to make regulations enabling full cost 

recovery must be found in the statute: Commonwealth & The Central 
Wool Committee v Colonial Combing, Spinning & Weaving Co Ltd.153 

4.20 In 2001 the Australian Productivity Commission conducted an inquiry into Cost 
Recovery by Government Agencies. One of its terms of reference was: 

legal constraints on the design and operation of cost recovery 
arrangements.154 

4.21 The Australian Productivity Commission concluded: 

• Many cost recovery charges are legally taxes;155 

• cost recovery arrangements should apply to specific activities or products, 

and not to the agency as a whole;156  

• Two particular considerations affect cost recovery arrangements … the need 
to distinguish between ‘taxation’ and ‘fee-for-service’… purported fee-for-

service may amount to a tax. If this is the case, then the legislation imposing 
the fee could be open to Constitutional challenge;157 and 

• Even when an agency has express or implied authority to charge fees-for-
services, the fee must not amount to taxation.158 

4.22 The Committee notes that the Australian Productivity Commission made the 
following recommendation: 

Recommendation 7.10: Cost recovery charges should be linked as 

closely as possible to the costs of activities or products. Fee-for-
service reflecting efficient costs should be used wherever possible. 

Where this is not possible, specific taxation measure (such as levies) 

                                                 
153  ((2003) 27 WAR 515 at p522. 
154  Australian Productivity Commission, Cost Recovery by Government Agencies - Inquiry Report, Report 

No. 15, 16 August 2001, piv. 
155  Australian Productivity Commission Cost Recovery by Government Agencies - Inquiry Report, Report 

No. 15, 16 August 2001, pxxxiii. That is, the charges are, as a matter of law, taxes. The Australian 
Productivity Commission is not at that point commenting on the “validity” of, or “authorisation” for, 
charges that constitute taxation at law. 

156  Ibid plvi. 
157  Ibid p35. 
158  Ibid p36. 
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may be appropriate but only where the basis of collection is closely 

linked to the costs involved.159 

4.23 In the circumstance that an empowering Act does not unambiguously authorise “full 

cost recovery” - that is, regardless of whether it is achieved by fee for services, some 
other impost or a tax - an argument by the Executive that fees under-recover an 
entity’s operating costs, or costs of administering an Act, as a whole, are not relevant 
to the question of authorisation. 

“ LICENCE FEE” 

4.24 The significance of an impost being a licence fee, rather than a “fee for services” is in 
the application of section 45A of the Interpretation Act 1984, which clarifies (or 
increases) the ambit of the costs that may be recovered. 

4.25 In the Marsh case it was held that power to impose a licence fee enabled the local 
government to: 

to some extent recoup itself for the its administrative effort in 
considering the application and physically issuing the licence.160 

4.26 Section 45A of the Interpretation Act 1984 permits recovery of expenditure relevant 
to, or incurred, in respect of the establishment of the scheme or matters to which the 
licence relates.  

4.27 Section 45A of the Interpretation Act 1984 provides: 

(1) A power conferred by a written law to prescribe or impose a fee 
for a licence includes power to prescribe or impose a fee that will 

allow recovery of expenditure that is relevant to the scheme or system 
under which the licence is issued. 

(2) Expenditure is not relevant for the purposes of subsection (1) 
unless it has been or is to be incurred — 

(a) in the establishment or administration of the scheme or 
system under which the licence is issued; or 

(b) in respect of matters to which the licence relates. 

                                                 
159  Ibid p LVII. Further relevant recommendations are set out in the Opinion of Mr O’Connor QC at  

p17, paragraph 43. 
160  (1966) 120 CLR 572 at pp580-1. 
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(3) The reference in subsection (1) to a fee for a licence includes 
reference to a fee for, or in relation to, the issue of a licence and a fee 

payable on an application for the issue of a licence. 

(4) In this section — 

fee includes charge; 

issue includes grant, give or renew; 

licence includes registration, right, permit, authority, 
approval or exemption. 
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CHAPTER 5 

HEARINGS WITH THE AUDITOR GENERAL  

COMMITTEE ’S REFERRAL TO THE AUDITOR GENERAL  

5.1 The practice of government departments and agencies in identifying cost-recovery 
of fees has long been of concern to the Committee. In 2004, the Office of the 
Auditor General conducted an audit of six government agencies, including what was 
then known as the Department of Justice, at the request of the Committee.161  

5.2 The Auditor General’s - Third Public Sector Performance Report (the 2004 Auditor 
General’s Report) reported that fee setting practices in government departments 
raised concerns that some fees were taxes.162  

5.3 In that report, the Auditor General observed that Department of Treasury and 
Finance Guidelines at that time provided: 

Fees should reasonably reflect the cost of providing services unless 
there is some overriding economic or social policy objective. If the fee 
significantly exceeds cost then it may amount to a tax, and as such, 

the agency may lack the necessary legal authority. For this reason, 
agencies need to have reasonably accurate estimates of the cost of 

their services.  

but that government departments did not have a sufficiently accurate estimate of their 
services to identify whether or not an impost did amount to a tax. 163 

5.4 Under the heading “What Should Be Done?”, the 2004 Auditor General’s Report 
stated that agencies: 

                                                 
161  Western Australia, Joint Standing Committee on Delegated Legislation, Report No.10 - Report of the 

Joint Standing Committee on Delegated Legislation in relation to the Overview of the Committee’s 
Operations: Second Session of the Thirty-Sixth Parliament, 19 November 2004, p7 (paragraph 7.7). See 
also Western Australia Auditor General’s - Third Public Sector Performance Report 2004, 22 September 
2004, Report No. 6, p6. 

162  Western Australia Auditor General’s - Third Public Sector Performance Report, 22 September 2004, 
Report No. 6, p12. 

163  Western Australia Auditor General’s 2004 Report - Third Public Sector Performance Report,  
22 September 2004, Report No. 6, p9-11. The Auditor General went on to note: “However, fees may need 
to be adjusted above what constitutes a reasonable relationship to costs where Government services 
compete with the private sector. Such an adjustment ensures ‘competitive neutrality’ with the private 
sector by eliminating any advantages afforded a government service provider.” But this is not relevant to 
the circumstances of the particular instruments under consideration in this inquiry.  
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should ensure their fees are appropriately set and reasonably relate 
to the cost of providing the good or service.164  

5.5 The Committee held hearings with the Auditor General on 11 November 2004 and  
14 September 2005, and a briefing on 21 June 2006, in respect of its concerns with the 
transparency of government department and agency fee - setting practices and the 
issues identified in the 2004 Auditor General’s Report. 

5.6 The Auditor General’s - Second Public Sector Report 2006, (the 2006 Auditor 
General’s Report) reported specifically on the Department of the Attorney General’s 
District and Supreme Court fees. It concluded: 

Four of the six agencies examined had determined the actual costs of 

providing the service to which the surveyed fee related. The 
exceptions were the Department of the Attorney General, which had 

not determined the cost in relation to its District and Supreme Court 
fees and CALM for its park access fees. 

District and Supreme Court fees are charged at different stages of the 
litigation process such as when a writ is filed, hearing dates are 

assigned or an appeal is commenced. However, the Department does 
not know its costs at this level. Rather, it collects cost information at 

either Registry or whole-of-Court level. 

We acknowledged, in 2004, that agencies can cost their goods and 

services either individually or as part of a group of related services. 
However, grouping means that agencies have less knowledge about 

the cost of individual services when it comes to fee setting and that 
this can lead to cross subsidisation of costs amongst the related 

services. 

Costing on a group basis can best be justified where there are a 

number of related fees, each generating minimal revenue or where 
one or two of the group generate the bulk of revenue. However, this 
justification does not apply to the costing of discrete civil justice 
services such as Probate and Court of Appeal services.165 

(Committee’s emphasis) 

5.7 In particular, the 2006 Auditor General’s Report stated: 

                                                 
164  Western Australia Auditor General’s 2004 Report - Third Public Sector Performance Report,  

22 September 2004, Report No. 6, p5. 
165  Western Australia Auditor General’s Second Public Sector Report 2006, Report No. 8, 30 August 2006, 

p34. 
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Revenue collected from all probate fees in 2004-05 over recovered 
the total costs of the Probate Registry by almost 200 per cent. 

Significant over recovery of costs is one factor in determining 
whether a fee is a tax. The Department of Attorney General has 

acknowledged that its probate fees have not been set in relation to 
costs and that the fees over recover costs of the Probate Registry.166  

5.8 The 2006 Auditor General’s Report also noted that grant of probate was relatively 
straightforward and the work required was not significantly affected by the value of 
the estate.  

5.9 That report went on to refer to advice received from SSO for the 2004 Auditor 
General’s report, stating: 

Legislative authority conferred on agencies to raise fees and charges 

does not permit the imposition of a tax. A tax must be specifically 
imposed under an Act of Parliament. 

Advice we received from the State Solicitor’s Office for the 2004 audit 
was that ‘the determination of whether a fee or charge is in fact 

wholly or partly a tax will depend upon the specific circumstances 
and legislation relevant to each particular fee or charge’. Some of the 

factors that may be relevant include: 

“if there is no reasonable relationship between the fee or 

charge levied and the agency’s approximate or estimated 
overall costs in providing and administering the relevant 

licence or service ... or if the fee or charge does not reflect 
the value of the licence or service provided”. 

“the return to an agency, or to consolidated revenue, of a 
significant or substantial amount of profit or return over and 

above the amount necessary to recover costs associated with 
providing those licences/services, or above the value of that 

licence/service”.167 

5.10 The Committee notes that the advice provided by SSO to the Auditor General in 2004 
accords with its own views. 

5.11 While the 2006 Auditor General’s Report focussed on probate fees, the Committee 
considers that the Explanatory Memoranda to the instruments scrutinised in this 
inquiry correctly summarise that report as expressing more general concerns: 

                                                 
166  Ibid p35. 
167  Ibid p36. 
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that current court fee structures may be recovering more than 100% 
of the cost of providing the services.168 

5.12 The Committee intends continuing its hearings with the Auditor General with regard 
to the lack of transparency in court fee structures, which, as has transpired in this 
inquiry, limits the Committee’s ability to, pursuant to its TOR, scrutinise subsidiary 
instruments on behalf of the Parliament.  

 
 

 
 
Mr Joe Francis MLA 

Chairman 

Date: 14 May 2009 

 
 
 
 
 

                                                 
168  Explanatory Memorandum to Supreme Court (Fees) Amendment Regulations 2007, 5th page. 
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