Minister for Transport; Planning; Lands

Our ref: 72-11119
Your ref: Petition No 47 (A686136)

Hon Matthew Swinbourn MLC
Chair Standing Committee on Environment and Public Affairs
Parliament House

4 Harvest Terrace
WEST PERTH WA 6005

Dear Mr Swinbourn
PETITION NO 47 — TORRENS TITLE SYSTEM
Thank you for your letter dated 10 May 2018 requesting comment on behalf of the
Legislative Council Standing Committee on Environment and Public Affairs, Petition No 47
— Torrens Title System.
The Commissioner of Titles at Landgate, a lawyer and expert in real property law, has
assessed Petition No 47 and associated information. My reply is provided with her
assistance. The issues raised in this petition can be summarised as:

1) What interests appear on the Western Australian Land Register?

2) How Government controls affect the use of land.

3) The rights of landowners and other parties with an interest in land.

Each of these issues is addressed below.

1) Interests Recorded on the Western Australian Land Register

Introduction of the Transfer of Land Act 1893 (TLA) saw the creation of the Western
Australian Land Titles Register (the Register), primarily to record property interests on a
central, publicly accessible register. The Register's core function is to identify land
ownership and interests in land by registration of those interests on the land title. The
Register was never intended to exist in isolation to the rest of real property law. It is part of
a broad legal and legislative framework of rights and responsibilities to land. People should
be made aware that an interest recorded on the Register is only one way by which the
rights and interests of owners of land can be lawfully affected.

Interests in land recorded on the Register are guaranteed by the State of Western
Australia. Interests that are not recorded, and anything else that is not recorded, are not
guaranteed. Other compensation regimes, such as taking interests in land for public works
purposes or injurious affection for planning controls, also apply. There is no intention to
expand the scope of the Register to include all items that may affect the use of land. The
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Government is not willing or able to guarantee such a large category of other interests, as
there are concerns around data accuracy which would make it imprudent to generate those
interests under the guarantee provisions of the TLA.

Since enactment of the TLA in 1893, Parliament has created in legislation many other
interests in land held by government agencies that are not required in legislation to be
registered on the relevant certificate of title. Landgate has identified in its legislative review
that there are approximately 86 of these types of other interests that can affect the use and
enjoyment of land contained in the certificate of title. Landgate has long recognised that
these interests, not recorded on titles, threaten the effectiveness of the land title system.

There have always been limited exceptions to absolute property rights. People who assert
absolute property rights do not correctly understand the legal and legislative framework
that actually exists Petition No 47 correctly refers to one of these exceptions known as
implied easements and prescriptive easements that are an interest in land and may not
appear on a certificate of title contained in the Register. The Petition refers to the need to
have the interests affecting land registered on the title.

This approach was considered but found to be not appropriate given concerns by some
government agencies about the accuracy of their data which they were not prepared to
guarantee. Another significant reason for not recording the interests on the affected titles
was that a cost-effective solution could not be identified for the titling systems used in 2007.
It was decided that the better approach was to create the Shared Land Information Platform
(SLIP) and the Property Interests Report (PIR) as a way of hosting other agencies data
and providing the public and agencies access to it via the internet. Amendments were
made to the TLA to enable information about the land contained in a certificate of title to
be linked to the certificate of title rather than physically registered upon it. See section
48A(1a) of the TLA.

In 2005, Landgate commenced a project across government which involved the
identification of those interests and the different agency databases that support them.
Landgate developed the Shared Land Information Platform (SLIP) which enabled the
agencies which held statutory interests in land to place those datasets on the platform, with
the ability for those agencies to maintain control of those datasets. SLIP is an award
winning public platform and enables the sharing of land information and is available to the
public to use.

The creation of SLIP also enabled Landgate to create its Property Interest Report (PIR).
The PIR draws on all the data held in SLIP. This includes the interests that affect the use
and enjoyment of land and applies it to the relevant land parcel that a person seeks to
enquire about. Together with the certificate of title, the PIR acts as a central point of
information about land. The PIR currently provides information about 76 interests affecting
land that are not registered on the certificate of title. Landgate continues to work with
government agencies to capture the remaining interests that affect the use and enjoyment
of land.

It is important to understand that the PIR operates as a warning system to advise people
obtaining the PIR of potential interests that affect the land. This allows a person to make
further enquiries of those agencies which hold those interests to get further details. A list
of interests is available on the Landgate website,
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https://www0.landgate.wa.gov.au/property-reports/single-address-report/property-
interest-reports. A sample of a PIR is attached.

Another important function of a PIR is to advise recipients of the report of interests that do
not affect the land which they are enquiring about. That is, the report has the capability to
exclude interests if they are known not to affect the relevant land parcel.

It is important to understand it is not mandatory for a person who is either interested in
acquiring a property or owns a property to obtain a PIR report of that property.

In that sense, there is no mandatory vendor disclosure requirement for a person selling
their property to disclose all of the interests that impact that property to a potential
purchaser. In that regard, the rule of caveat emptor or “buyer beware” applies to property
purchases. The current legal obligation is on the purchaser to seek all relevant information
about the property before entering into a contract to purchase it. There is one exception to
this mandatory disclosure which relates to the purchase of strata title properties which has
a limited mandatory disclosure regime around information relevant to the management of
the strata property and the common facilities that an owner or potential buyer would have
access to.

2) Government Controls That Affect the Use of Land

| confirm there is a range of government controls prescribed by legislation that can affect
land use in Western Australia. Some of these controls, such as a retirement village
memorial, can be registered on the Register. Other controls such as zoning requirements
for planning do not amount to an interest in land and cannot be registered on the Register.

3) Scope of Rights of Land Owners

| am advised that our system of real property law is based on the State of Western Australia
owning all land at the outset. The Crown then grants an interest in land, with freehold title
being the type of grant that is closest to absolute ownership. Even with a grant of freehold,
some rights are reserved to the State of Western Australia and the Commonwealth of
Australia, most obviously the rights to minerals. In addition, the State of Western Australia
and the Commonwealth can compulsorily acquire land for public works purposes or
legislate in a way that affects rights to land. Land ownership rights in Western Australia
are, and have always been, subject to restrictions that the government may determine are
appropriate.

| note that Mr Terrence John Ealing, the person responsible for Petition No 47, has
concerns with a statutory easement over his land that benefits Western Power. This
easement does not appear on his certificate of title and is not registered on the Register.
Without investigating whether this easement is effective at law, | am informed the legal
basis of this statutory easement is independent of the TLA, and there is no requirement to
place it on the Register for it to be effective.

The statutory easement over Mr Ealing’s land is part of a considered government strategy
for providing essential services to the community. Queries concerning this easement and
the powerline should be directed to Western Power.

The above is only preliminary comment, as requested in your letter. The Commissioner of
Titles at Landgate, Ms Susan Dukes, can assist with further queries about land that the
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Standing Committee on Environment and Public Affairs may have. Susan can be contacted
on email at susan.dukes@landgate.wa.gov.au or by phone on 9273 7783.

Yours sincerely

HON RITA SAFFIOTI
MINISTER FOR

/A
Att








































4. Details of interests that AFFECT this property 13

Responsible agency:
Department of Local
Government, Sport and
Cultural Industries

Local Planning
Schemes
Responsible agency:

Department of Planning,
Lands and Heritage

Metropolitan Region
Improvement Tax

Responsible agency:
Department of Finance
and Department of
Planning, Lands and
Heritage

A Local Government Authority can levy rates on any rateable land within its district in
accordance with the provisions of the Local Government Act 1995 and its
associated regulations.

Affect of Interest:

Local Government Authorities can levy rates on any rateable land within its district in
accordance with the provisions of the Local Government Act 1995 and its
associated regulations.

For more information contact your Local Government Authority.

Legislation governing the interest:

Local Government Act 1995
Local Government (Financial Management) Regulations 1996

Definition of Interest:

Local Planning Schemes set out the way land is to be used and developed, classify
areas for land use and include provisions to coordinate infrastructure and
development in a locality.

Affect of Interest:
The selected area of land has the following zoning(s) and/or land-use class(es):

Local Government Authority:
Name - WANNEROO, CITY OF
Local Area Zoning:

Zoning - Urban development
Label -

Label Description -

Additional Use -

Restricted Use -

Special Additional Use -

For more information see www.planning.wa.gov.au/Local-planning-schemes.aspx.
Or contact your Local Government Authority for more information.

Legislation governing the interest:

Planning and Development Act 2005
Planning and Development (Consequential and Transitional Provisions) Act 2005
State Planning Policy 3.1 - Residential Design Codes

Model Scheme Text

Definition of Interest:

Metropolitan Region Improvement Tax (MRIT) is an annual tax on land in the
metropolitan region that is also liable for land tax. Unpaid MRIT remains a first
charge on the land.

Affect of Interest:

The selected property may be subject to Metropolitan Region Improvement Tax
(MRIT). MRIT is an annual tax on land in the metropolitan region that is also subject
to land tax.

Your properiy falls within the Local Government Authority (LGA) below:
Local Government Authority - WANNEROO, CITY OF

For more information contact our office on (08) 6551 1000, or see
www.finance.wa.gov.au/landtax.
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4. Details of interests that AFFECT this property

Mosquito-borne
Disease Risk

Responsible agency:
Department of Health

14

Legislation governing the interest:

Metropolitan Region Improvement Tax Act 1959
Land Tax Assessment Act 2002

Taxation Administration Act 2003

Planning and Development Act 2005

Definition of Interest:

Mosquitoes can be a serious nuisance in certain regions of Western Australia and
can spread disease-causing viruses such as Ross River, Barmah Forest, Kunjin and
Murray Valley encephalitis viruses.

Affect of Interest:
The selected area is impacted by the risk of mosquito-borne diseases.

Details are as follows:

Mosqguito-borne Disease Risk:
Risk Level - Low or unknown risk

Frequent high risk
The selected area is in a region that frequently experiences problems with nuisance

and disease carrying mosquitoes.

Occasional very high risk
The selected area is in a region that experiences severe problems with nuisance and

disease carrying mosquitoes in some years, depending on environmental conditions.

Frequent high and occasional very high risk
The selected area is in a region that frequently experiences problems with nuisance

and disease carrying mosquitoes, and severe issues are also experienced in some
years depending on environmental conditions.

Low or unknown risk
This location has not experienced high rates of mosquito-borne disease in the past.

However, the sporadic nature of mosquito-borne disease outbreaks means that this
not necessarily a precise indicator of future risk. Furthermore, regions with low or no
resident human population may also be classified as low risk even though there may
be an undocumented high risk in the area. Finally, significant mosquito nuisance
issues may still be experienced, despite a low health risk.

Residents are advised to avoid exposure to mosquitoes and minimise mosquito
breeding around the home as appropriate, particularly following extreme weather
events such as heavy rainfall, high tides (in coastal areas) or localised flooding that
may create abnormally large areas of mosquito breeding habitat.

For information on mosquito control in your local area or to report a mosquito
problem please contact your Local Government Environmental Health Officer.

For more information about mosquito management, contact the Environmental
Health Directorate on (08) 9388 4999 or email
medical.entomology@health.wa.gov.au or see
http://ww2.health.wa.gov.au/Articles/J_M/Mosquito-management.
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4. Details of interests that AFFECT this property 15

Native Title and
Indigenous Land Use
Agreements

Responsible agency:
National Native Title
Tribunal

Legislation governing the interest:
Health Act 1911

Definition of Interest:

Native title is the recognition in Australian law that some Indigenous people continue
to hold rights to lands and waters. An Indigenous Land Use Agreement (ILUA) is an
agreement about native title made between one or more native title groups and
other people.

Affect of Interest:
Your area of interest is within the geographic extent(s) of the following Native Title
Applications, Determinations or Indigenous Land Use Agreements (ILUAS):

IMPORTANT INFORMATION: PLEASE NOTE
WHILE NATIVE TITLE INTERESTS MAY HAVE BEEN IDENTIFIED OVER THE
AREA OF YOUR SEARCH, IT MUST BE NOTED THAT:

Native Title cannot generally exist over the following tvpes of tenure:

- residential freehold;

- farms held in freehold or;

- pastoral or agricultural leases that grant exclusive possession;

- residential, commercial or community purpose leases, or

- public works like roads, schools or hospitals.
Native Title can generally only exist over the following types of tenure:

- vacant (unallocated) crown land;

- some state forests, national parks and public reserves depending on the effect of
state or territory legislation establishing those parks and reserves:

- oceans, seas, reefs, lakes and inland waters;

- some leases, such as non-exclusive pastoral and agricultural leases, depending

on the state or territory legislation they were issued under, or
- some land held by or for Aboriginal people or Torres Strait Islanders.

The status of a Native Title Application will determine the rights and restrictions
within the boundary of that Application.

Applications Filed in the Federal Court:
Application Name - SWAN RIVER PEOPLE 2
Federal Gourt Reference - WAD24/2011
Status - UNREGISTERED

Date Filed (dd/mm/yyyy) - 01/02/2011

NNTT Number - WC2011/002

Application Name - SINGLE NOONGAR CLAIM (AREA 1)
Federal Gourt Reference - VWADG006/2003
Status - UNREGISTERED

Date Filed (dd/mm/yyyy) - 06/10/2003

NNTT Number - WC2003/006

Applications Registered With NNTT:
Application Name - WHADJUK PEOPLE
Federal Gourt Reference - WAD242/2011
NNTT Number - WC2011/009

Status - REGISTERED

Date Registered (dd/mm/yyyy) - 11/10/2011

Please refer to the Interest Dictionary
(https://wwwO.landgate.wa.gov.au/interestdictionary) for terms used in this report.
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4. Details of interests that AFFECT this property 16

Proclaimed
Groundwater Areas

Responsible agency:
Department of Water and
Environmental Regulation

Sprinkler Restrictions
& Bans
Responsible agency:

Department of Water and
Environmental Regulation

For more information contact our office on 1800 640 501 or see www.nntt.gov.au.

Legislation governing the interest:
Native Title Act 1993 (Commonwealth)

Definition of Interest:
Access to groundwater is regulated under the Rights in Water and Irrigation Act
1914 in order to manage water resources.

Affect of Interest:
The selected area of land falls within a groundwater area that is proclaimed under
the Rights in Water and Irrigation Act 1914.

Details of the proclaimed area(s) are provided below:

Proclaimed Groundwater Areas:

Groundwater Area Name - Perth

Proclaimed Status - Proclaimed

Relevant Act - RIWI Act 1914

Relevant Act Section - Section 26B (1)

Gazetted (Legal) Name - Perth Groundwater Area
Date Published in Gazette (dd/mm/yyyy) - 20/03/1998
Gazetted Type - Variation

Page in Gazette - 1517

Gazetted Plan Number - WRC3824-1-1
Comments -

You may need a licence or permit from the Department of Water and Environmental
Regulation (DWER) if you propose to construct a bore or take groundwater from the
shallow (superficial) aquifer or deeper aquifers.

There are exemptions from licensing requirements for certain purposes. For example
the majority of garden bores may not require a licence if accessing a shallow
(superficial) aquifer only.

To confirm whether you need a licence, go to the water licensing website page or
contact your local DWER office.

For more information contact our office on (08) 6364 7600, or see
www.water.wa.gov.au.

Legislation governing the interest:

Rights in Water and Irrigation Act 1914
Rights in Water and lrrigation Regulations 2000

Definition of Interest:
Sprinkler restrictions and/or bans apply throughout Western Australia for scheme
water users and domestic garden bores.

Affect of Interest:
The selected property is identified as being fully or partially within in an area
designated to have sprinkler restrictions.

Details are as follows:
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4. Details of interests that AFFECT this property 17

Water Corporation
Infrastructure (above
and below ground)

Responsible agency:
Water Corporation

Sprinkler Restrictions:

Region - Perth/Mandurah
Winter Restrictions - Stage 6
Summer Restrictions - Stage 4

Sprinkler restrictions and or bans apply to this area. Due to the drying climate,
the State Government introduced water efficiency measures, including the
introduction of restrictions on domestic sprinklers.

These restrictions include permanent efficiency measures, an annual winter
sprinkler ban that applies to domestic sprinkler use and some non-domestic use,
and can also include extra efficiency measures and restrictions from time to time
such as extensions of the winter sprinkler ban period or other restrictions.

Restriction stages are detailed in the Water Agencies (Water Use) By-laws 2010.
www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle_11731_homepage.html

Additional restrictions may also apply to specific locations. Please refer to your
water service provider for more information relating to your area.

For more information please see www.water.wa.gov.au/urban-water/water-
restrictions/garden-bores.

For more information contact our office on 13 10 39 or see www.water.wa.gov.au
and go to the Domestic Garden Bore website page.

Legislation governing the interest:

Water Agencies (Powers) Act 1984
Water Agencies (Water Use) By-laws 2010

Definition of Interest:

The Water Corporation operates vast water, sewerage and drainage pipe networks
throughout WA. At any given location there may be various infrastructure in the
ground of different sizes, depths, alignments and materials belonging to the Water
Corporation.

Affect of Interest:

The selected property is impacted by Water Corporation pipes or access
chambers. No construction is permitted in the proximity of this infrastructure without
the consent of the Water Corporation and it should be noted that 24 hour access
may be required for maintenance purposes in certain circumstances.

Sewer Infrastructure:
Infrastructure Type - Sewer Connection Point
infrastructure Type - Sewer Main

Water and sewer services located outside the property boundaries (road reserves)
are not included in this report, as this report only includes interests inside the
property boundaries. However they can be viewed here, www.mywater.com.au/css-
web-external/pub/propertySearch.

Please be aware that it is a legislative requirement to notify the Water Corporation
of any proposed construction, alteration or demolition of a building in areas where
the Corporation is the licensed provider of water, wastewater or drainage services.
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4. Details of interests that AFFECT this property 18

A person is not permitted to construct, alter or demolish a building without the prior
authorisation of the Water Corporation.

For more information contact our office on 13 13 95, or see
www.watercorporation.com.au/moving-buying-and-building/buying-or-selling.

PLEASE NOTE:
This report and the Water Corporation online property search tool is not an

alternative to Dial Before You Dig.
Information about underground cable and pipe networks is available by requesting

the utility maps through the Dial Before You Dig web site, www.1100.com.au or
contact their call centre on 1100 during business hours, to find out about the
location of underground infrastructure prior to commencing any excavation works on
a property.

Legislation governing the interest:
Water Services Act 2012
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Disclaimer and Copyright

Disclaimer

To the extent permitted by law, the State Government and its agencies and bodies specified in the Report and the
Western Australian Land Information Authority trading as Landgate (State of Western Australia) will in no way be
liable to you or anyone else for any loss, damage or costs however caused (including through negligence) which
may be directly or indirectly suffered arising from the use of or reliance on any information or data (including
incomplete, out of date, wrong, inaccurate or misleading information or data) whether expressed or implied in the
Report.

The information contained in this Report is provided by the State of Western Australian in good faith on an “as is”
basis. The information is believed to be accurate and current at the date the Report was created. However
changes in circumstances may affect the accuracy and completeness of the information. The State of Western
Australia makes no representation or warranty as to the reliability, accuracy or completeness, merchantability or
fitness for purpose of the information contained in this Report. You should not act on the basis of anything
contained in this Report without first obtaining specific professional advice. The information in this Report is not
comprehensive or exhaustive and not in the nature of advice and is intended only to provide a summary of the
subject matter covered. It is not intended to provide the basis for any evaluation or decision. You must make your
own assessment of it and rely on it wholly at your own risk. Where there is any concern about accuracy and
currency of the information in the Report, reference should be made to Landgate or the relevant State
Government agency or body for verification.

To the extent permitted by law, all representations, warranties and other terms are excluded and where they
cannot be excluded, any liability suffered arising out of use of the Report is limited to resupply.

Copyright

Copyright in the Report is owned by the State of Western Australia and is protected by the Copyright Act 1968

(Cth). You may download and print the Report only for your personal and non-commercial use or use within your

organisation for internal purposes, unless you have prior written approval.

A registered real estate agent may provide hard copies of a report to potential purchasers or make available a

PDF of the report as part of online advertising. As information can change after the report has been generated,

Landgate recommends that the report be replaced by a new updated report on a regular basis to capture any

changes.

Other than for the purposes of and subject to the conditions prescribed under the Copyright Act, you may not, in

any form or by any means:

e adapt, reproduce, store, distribute, transmit, print, display, perform, publish or create derivative works from
any part of the Report; or

¢ commercialise any information, products or services obtained from any part of the Report.

Requests to use Landgate’s copyright material should be addressed to:

Landgate

1 Midland Square

Midland WA 6056

Tel: (08) 9273 7373

Fax: (08) 9273 7666

Email: customerservice@landgate.wa.gov.au.

Requests to use another State Government agency or body’s copyright material should be addressed to the

relevant agency or body. Any authorised reproduction however altered, reformatted or redisplayed must

acknowledge the source of the information and that the State of Western Australia is the owner of copyright.
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Landgate
1 Midland Square, MIDLAND WA 6056
Telephone: +61 (0)8 9273 7341

Email: customerservice@landgate.wa.gov.au
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