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Glossary 

 

Appeals Committee The Committee from the Office of the Appeals Convenor which 
considered appeals against the revocation of Bio-Organics’ licence 
and the department’s closure notice. 
 

Appeals Committee 
Report 

Report to the Minister for Environment, Appeals against (1) 
Revocation of licence (L8475/2010/2); and (2) Requirements of 
Closure Notice, Appeal Numbers 134-135 of 2014, August 2015. 
 

biological activator A product (including waste products) used to enhance the aerobic 
breakdown of waste. 
 

Bio-Organics Bio-Organics Pty Ltd. 
 

Committee Standing Committee on Environment and Public Affairs. 
 

compost Decomposed organic matter used to fertilise soil. 
 

controlled waste Waste products that may cause harm to the environment or human 
health if not disposed of properly. 
 

Controlled Waste 
Regulations 

Environmental Protection (Controlled Waste) Regulations 2004. 
 
 

CS Act Contaminated Sites Act 2003. 
 

CS Committee Contaminated Sites Committee. 
 

CWTS Controlled Waste Tracking System. 
 

department Department of Environmental Regulation (DER) and its predessors: 
the Department of Environment (DoE) from 2002 until June 2006 
and the Department of Environment and Conservation (DEC) from 
2006 until June 2013. 
 

DER Department of Environmental Regulation. 
 

Douglas Partners 
report 

Douglas Partners, Report on Preliminary Site Investigation, 
Sampling Analysis and Quality Plan, May 2015. 
 



 

 

environmental 
standard 

Department of Environment Regulation, draft Environmental 
Standard: Composting, March 2016. 
 

EP Act Environmental Protection Act 1986. 
 

EP Regulations Environmental Protection Regulations 1987 

feedstock Raw material used in the composting process. 
 

green waste Garden clippings, leaves, grass, tree prunings and branches, wood 
waste, sawdust, woodchips and bark. 
 

hardstand A protective layer to prevent liquid from the composting process 
infiltrating the land or groundwater. 
 

Licence condition 
G3(b) 

Condition of Bio-Organics’ licence that ‘The licensee shall only use 
biological activators that have been approved by the Director.’ 
 

Minister Minister for Environment. 
 

NEPM National Environment Protection (Movement of Controlled Waste 
between States and Territories) Measure 1998 (Cth). 
 

prescribed premises Industrial facilities listed in Schedule 1 of the Environmental 
Protection Regulations 1987. 
 

revocation decision Department of Environmental Regulation,  Licence Revocation 

Decision: Bio-Organics Pty Ltd composting and soil blending 
premises Lots 35 and 36 Abernethy Road, Oakford, 27 June 2014.  
 

Shire Shire of Serpentine-Jarrahdale. 
 

TPS 2 Shire of Serpentine-Jarrahdale Town Planning Scheme No 2. 
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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS 

EXECUTIVE SUMMARY 

1 This report arises from a petition tabled in the Legislative Council on  
16 September 2014 expressing concern about environmental contamination caused by 
the Bio-Organics compost facility (Bio-Organics) in Oakford. The petitioners 
requested an inquiry into the actions taken by Bio-Organics, the Department of 
Environmental Regulation (department) and the Contaminated Sites Committee. The 
Standing Committee on Environment and Public Affairs (Committee) has inquired 
into the waste acceptance practices of Bio-Organics and the adequacy of the 
department’s regulation of the premises. There is no evidence of any substantive 
concern with the conduct of the Contaminated Sites Committee. 

2 The Committee conducted public hearings with petitioners, the Shire of Serpentine-
Jarrahdale (Shire) and the department. Mr Ben Avila, Director of Bio-Organics, 
provided a submission but declined to appear before the Committee and having regard 
for the rights of parties involved in ongoing legal proceedings, the Committee did not 
require him to do so. The volume of evidence obtained by the Committee has 
provided it with the information necessary to make its findings and conclusions. 

3 Industries that may pose a risk to public health and the environment are prescribed in 
accordance with the Environmental Protection Act 1986 (Act). The department 
regulates the activities of prescribed premises, particularly in relation to waste and 
emissions, through the approval of licences and works approvals and by ensuring 
compliance with conditions imposed. 

4 Bio-Organics obtained planning approval for development of a green waste 
composting facility in 2001. The subsequent works approval issued by the department 
contained construction specifications for the hardstand on which compost would be 
processed. Bio-Organics provided written confirmation that the premises was 
constructed in accordance with the terms of the works approval, however the 
department has no evidence that it received certification that the permeability of the 
hardstand met the required standard. Despite this significant omission, the department 
issued Bio-Organics with a licence to operate in April 2002. The Committee notes 
with concern that non-compliance with infrastructure requirements was a key reason 
for the eventual revocation of Bio-Organics licence to operate in 2014. 

5 Condition G3(b) of Bio-Organics’ licence enabled departmental approval of 
‘biological activators’ to assist the composting process. Between 2002 and 2007, 
approval was granted for 15 trials of biological activators including controlled wastes 
such as grease trap waste, food processing waste, blood waste, acid sulphate soil and 
drilling mud. Controlled waste products have the potential to cause harm to human 
health or the environment if they are not treated and disposed of properly.  
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Bio-Organic’s licence conditions did not allow the use of non-green waste outside of 
these time- or volume-limited approvals.  

6 The Committee identified serious deficiencies in the department’s approval processes 
and its documentation, monitoring and assessment of biological activators. Bio-
Organics operated under a falsely held assumption that if a trial of a biological 
activator was judged (by Bio-Organics) as successful, it could be incorporated into the 
composting process without further departmental approval. The department’s failure 
to take regulatory action did little to challenge this assumption. The Committee has no 
evidence that the environmental impact of Bio-Organics’ intake of controlled waste 
was assessed by the department prior to 2014.  

7 Despite the department documenting concerns about aspects of Bio-Organics’ 
operations as early as 2005, scrutiny of the premises did not result. In 2007, 
discrepancies between the limited amounts of controlled waste approved for trials as 
biological activators and data from the department’s Controlled Waste Tracking 
System (which documents the movement of controlled waste) were identified but not 
acted upon.  

8 The department failed to correlate its own controlled waste tracking data and Bio-
Organics’ waste intake. Consequently, a green waste composting facility was able to 
receive at least 87 million litres of controlled waste without the authorisation, or 
apparent notice, of the regulating authority. 

9 The department maintains that the inclusion of secondary licence conditions allowing 
the approval of biological activators caused uncertainty about the premises’ allowable 
waste intake. The evidence does not support this contention. The department approved 
limited trials of biological activators between 2002 and 2007, the last of which was six 
years prior to action taken to limit Bio-Organics’ waste intake. The Committee is not 
satisfied with the department’s explanation for its failure to regulate the premise’s 
intake of controlled waste since 2007. 

10 An increase in community complaints about odour and the reported contamination of 
an adjacent property in August 2013 finally provided the stimulus for decisive 
regulatory action by the department. Comprehensive investigations and groundwater 
monitoring have commenced in accordance with the Contaminated Sites Act 2003 and 
until those investigations conclude in November 2016, the nature and extent of 
contamination is unknown. 

11 The department amended Bio-Organics’ licence in December 2013 to register the 
premises as a liquid waste facility, thereby limiting the amount and type of controlled 
waste that could be accepted. While the department contends that the licence 
amendment provided greater regulatory control over the premises, there is little 
evidence that compliance with the conditions of the original licence were effectively 
enforced. The results of the Committee’s inquiries lead to the conclusion that  
Bio-Organics operated for many years with little or no regulatory control.  
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12 Engineering tests conducted in accordance with the amended licence identified 
substandard infrastructure, constituting grounds for the eventual revocation of  
Bio-Organics licence on 27 June 2014. To date, Bio-Organics has not complied with 
all of the requirements of the Closure Notice issued by the department, prompting the 
commencement of prosecution proceedings in July 2016. 

13 The department has taken steps to address the regulatory deficiencies brought to light 
by the Bio-Organics matter. Improvements made to the department’s processes ensure 
that controlled waste tracking data and licence conditions are cross-referenced so that 
prescribed premises only receive the amount and type of liquid waste permitted by 
their licence. 

14 A departmental audit of 28 open composting operations identified significant licence 
inconsistencies regarding infrastructure and groundwater monitoring requirements. 
Sixty-eight per cent of composting operations were found to be non-compliant with 
their licence conditions. The department advised the Committee that all high-risk 
issues identified by the audit have been addressed. 

15 The department has released a draft Environmental Standard for Composting 
containing requirements for the location and siting of composting premises and 
standards for infrastructure, operating methods, product specifications and 
environmental monitoring. The final version of the environmental standard was not 
available at the time of writing. 

16 The failure to provide information to local residents and the Shire about the operation 
and regulation of Bio-Organics has raised questions by the community about the 
department’s effectiveness as a regulator and its desire to identify and report on the 
nature and cause of possible contamination.   

17 The Committee’s inquiries reveal a history of inadequate regulation of the Bio-
Organics composting facility by the department. Moreover, a lack of transparency has 
resulted in the petitioners’ perception of a government agency that is both secretive 
and dismissive of community concerns. Whilst acknowledging recent improvements 
to regulatory practices and information sharing, the Committee believes that further 
evidence of effective and transparent regulation will be required to convince the 
community of the department’s ability to protect the environment and public health. 

FINDINGS AND RECOMMENDATIONS 

18 Findings and Recommendations are grouped as they appear in the text at the page 
number indicated: 
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Page 16 

Finding 1:  The Committee finds that the department failed to document the criteria 
for its assessment and basis for approval of applications for the use of biological 
activators made by Bio-Organics in accordance with licence condition G3(b). 

 

Page 16 

Finding 2:  The Committee finds that the recycling of waste was a consideration by the 
department in approving applications for biological activators under licence condition 
G3(b). 

 

Page 17 

Finding 3:  The Committee finds that the department failed to keep accurate records of 
its responses to applications by Bio-Organics for the use of biological activators under 
licence condition G3(b). 

 

Page 18 

Finding 4:  The Committee finds that the department’s approval of blood waste under 
licence condition G3(b) was inconsistent with Bio-Organics’ licence conditions. 

 

Page 18 

Finding 5:  The Committee finds that the department did not record a timeframe for 
each trial of a biological activator, and by failing to do so, did not adequately monitor 
and assess the environmental impact of the trials.   

 

Page 19 

Finding 6:  The Committee finds that the indeterminate nature of the department’s 
approval for the use of maltings waste as a biological activator, could be interpreted as 
an ongoing and unlimited approval for the use of such waste in the composting process. 

 

Page 19 

Finding 7:  The Committee finds that departmental approvals for the use of biological 
activators in accordance with licence condition G3(b) did not specify clear and specific 
parameters for the approval. 

 

Page 22 

Finding 8:  The Committee finds that departmental concern about the apparent 
mismanagement of acid sulphate soil by Bio-Organics in 2005 did not result in decisive 
regulatory action or in closer scrutiny of the facility’s operations. 
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Page 25 

Finding 9:  The Committee finds that the department’s regulation of licence condition 
G3(b) relating to biological activators was principally reactive with the frequency of 
odour complaints being the prime consideration in the assessment of environmental 
impacts. 

 

Page 25 

Finding 10:  The Committee finds that approvals for trials of biological activators 
consisted of trials in name only. The department did not require data from 
Bio-Organics or assess results of the trials.   

 

Page 25 

Finding 11:  The Committee finds that the department’s assessment that trials of 
biological activators had a negligible environmental impact is unreliable given the 
department’s lack of rigour in monitoring, regulating and assessing the trials. 

 

Page 26 

Finding 12:  The Committee finds that the inclusion of secondary approvals under 
licence condition G3(b) contributed to regulatory lapses by the department.   

 

Page 29 

Finding 13:  The Committee finds that the new controlled waste codes adopted by the 
Department of Environment Regulation in July 2014 are generally consistent with 
previous waste categories and are comparable for the purposes of this report. 

 

Page 31 

Finding 14:  The Committee finds that waste intake by Bio-Organics has been 
inconsistently categorised by Bio-Organics and/or the Controlled Waste Tracking 
System.  

 

Page 31 

Finding 15:  The Committee finds that Bio-Organics accepted waste contrary to the 
premise’s planning approval and licence conditions. 

 

Page 33 

Finding 16:  The Committee finds that Bio-Organics used controlled liquid waste, 
particularly grease trap waste, as an alternative to water as a wetting agent in the 
composting process contrary to its licence conditions.  
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Page 34 

Finding 17:  The Committee finds that the volume of unauthorised controlled waste 
received by Bio-Organics between 2006 and 2014 was at least 87 million litres or 
kilograms with 76 million litres or kilograms  received in the period 2011 to 2013 alone. 

 

Page 35 

Finding 18:  The Committee finds that the recording of loads in different units of 
measurement complicates an assessment of the reliability of the Controlled Waste 
Tracking System. 

 

Page 35 

Recommendation 1:  The Committee recommends that the Minister for Environment 
examines the inconsistencies in the recording of load measurements in the Controlled 
Waste Tracking System and consider adopting a standard unit of measurement. 

 

Page 36 

Recommendation 2:  The Committee recommends that comprehensive data in relation 
to the treatment and disposal of controlled waste in Western Australia be publicly 
reported. 

 

Page 36 

Finding 19:  The Committee finds that Bio-Organics adopted the ongoing 
incorporation of certain controlled wastes into the composting process without explicit 
authorisation by the department. 

 

Page 38 

Finding 20:  The Committee finds that the department was aware of a discrepancy 
between Bio-Organics’ waste intake and its licence conditions by at least mid-2007 and 
failed to take action until 2013. 

 

Page 39 

Finding 21:  The Committee finds that the department failed to monitor and correlate 
Controlled Waste Tracking System data with Bio-Organic’s licence conditions and that 
this failure delayed regulatory action and the identification of possible environmental 
impacts. 

 

Page 42 

Finding 22:  The Committee finds that the department cannot provide evidence that it 
verified  that construction of all aspects of the premise’s infrastructure complied with 
works approval specifications before Bio-Organics’ licence to operate was issued. 
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Page 42 

Recommendation 3:  The Committee recommends that the Minister for Environment 
investigate and report to the Legislative Council on the cause of the system failure that 
resulted in the department issuing Bio-Organics with a licence to operate without 
verification of compliance with works approval specifications.    

 

Page 43 

Recommendation 4:  The Committee recommends that the Department of 
Environment Regulation adopt procedures to assert the requirement to verify 
compliance with works approval specifications before a licence to operate is issued. 

 

Page 46 

Finding 23:  The Committee finds that the department’s regulation of the Bio-Organics 
facility was reactive. It was not until a possible contamination event in August 2013, 
identified by members of the public, that the department took action to identify and 
address non-compliant infrastructure and unauthorised waste intake at the premises. 

 

Page 49 

Finding 24:  The Committee finds that the department failed to regulate Bio-Organics’ 
licence condition G3(b) which allowed for the approval of biological activators by the 
Director of the department. 

 

Page 49 

Finding 25:  The Committee finds that the department failed to monitor and regulate 
Bio-Organics’ intake of controlled waste from 2007 until late 2013. 

 

Page 49 

Finding 26:  The Committee finds that the Shire of Serpentine Jarrahdale failed to 
recognise, until early 2013, that Bio-Organics’ planning approval had expired in 2011. 

 

Page 60 

Finding 27:  The Committee finds that the precise nature and extent of contamination 
at the Bio-Organics site and adjacent properties is still to be determined.  

 

Page 60 

Finding 28:  The Committee finds that that the extent to which non-compliant 
infrastructure or operational practices caused, or contributed to, environmental 
contamination, has not been determined.  
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Page 61 

Recommendation 5:  The Committee recommends that the Department of 
Environment Regulation’s investigation of the nature and extent of potential 
groundwater contamination include identification of the extent to which non-compliant 
infrastructure or operational activities caused or contributed to contamination.  

 

Page 61 

Recommendation 6:  The Committee recommends that the results of the Department of 
Environment Regulation’s groundwater monitoring and investigation programme, 
including conclusions regarding the source of contamination, are made public. 

 

Page 63 

Finding 29:  The Committee does not have evidence that Bio-Organics directed water 
from the leachate retention pond to the adjacent vineyard however the Committee 
finds that Bio-Organics’ works approval application provides evidence of an intention 
to do so. 

 

Page 63 

Recommendation 7:  The Committee recommends that the Department of 
Environment Regulation conduct a contamination assessment of the vineyard (Lot 6) 
adjacent to the Bio-Organics site. 

 

Page 76 

Finding 30:  The Committee rejects the department’s stated view that the level of 
information sharing with local government should be limited to that of any other 
stakeholder.     

 

Page 76 

Finding 31:  The Committee finds that the uncooperative approach adopted by the 
department exacerbated the community’s concerns about the operation of the Bio-
Organics’ premises. 
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CHAPTER 1 

INTRODUCTION 

REFERENCE AND PROCEDURE 

1.1 This report arises from a petition referred to the Standing Committee on Environment 
and Public Affairs (Committee) pursuant to the Legislative Council’s Standing Order 
102(6). The petition, which requests an inquiry into action taken in relation to the Bio-
Organics Pty Ltd (Bio-Organics) compost facility in Oakford, was tabled in the 
Legislative Council by Hon Donna Faragher MLC on 16 September 2014.1 

1.2 The petition states: 

We the undersigned residents of Western Australia are concerned in 
respect to the actions taken by Bio-Organics in relation to the 
contamination of the Bio Organics site in Oakford and neighboring 
properties. 

Your petitioners therefore respectfully request the Legislative Council 
to initiate an inquiry into the actions taken by Bio-Organics, the 
Department of Environmental Regulation and the Contaminated Sites 
Committee.2 

1.3 The Committee received submissions from the following people and organisations: 

 Hon Donna Farragher MLC, tabling Member 

 Don Randal MP, Federal Member for Canning 

 The Department of  Environment Regulation (DER, department)3  

 The Shire of Serpentine-Jarradale (Shire) 

 Ben Avila, Director, Bio-Organics 

 Alan Clarkson, President, the Serpentine-Jarrahdale Ratepayers and Residents 
Association Inc, Principal Petitioner  

 Members of the community.   

1.4 The Committee conducted public hearings with the principal petitioner and members 
of the community, the Shire of Serpentine-Jarrahdale and the department. Appendix 1 
contains a full list of submissions and hearings. Copies of submissions, 

                                                            

1  Tabled Paper 1860, Legislative Council, 16 September 2014. The petition contained 469 signatures. 
2  ibid. 
3  The Minister for Environment advised that, as he currently has before him appeals in relation to the 

Department’s amendment of Bio-Organics’ licence, the decision to revoke the licence and certain 
requirements of the Closure Notice it would be inappropriate for him to make a comment on this matter. 
Letter from Hon Albert Jacob MLA, Minister for Environment, 21 November 2014, p1. 
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correspondence and transcripts of evidence are available on the Committee’s website 
at www.parliament.wa.gov.au/env. 

1.5 The Committee thanks those who made submissions and witnesses to the inquiry for 
their assistance. 

The petition and matters considered by the Committee 

1.6 Consideration of the petition has been complicated by ongoing legal action. Mr Ben 
Avila, Director of Bio-Organics, having obtained legal advice, declined the 
Committee’s invitation to appear. Having regard for the rights of parties involved in 
ongoing legal proceedings, the Committee did not formally summons Mr Avila. 

1.7 The volume of submissions and evidence obtained has provided the Committee with 
the information necessary to make its findings and conclusions. For the purposes of 
this inquiry, the Committee did not deem it necessary to review every one of the many 
regulatory events since 2001, although a large number have been examined and are 
canvassed in this report.  

1.8 The petition sought an investigation of the Contaminated Sites Committee (CS 
Committee) however the evidence received did not identify any substantive concern 
with the conduct of the CS Committee in relation to this matter.  

1.9 The Bio-Organics compost facility at Lot 36, Abernethy Road, Oakford (near Byford) 
has been the subject of questions in the Parliament of Western Australia and numerous 
media articles. While Hon Albert Jacob MLA, Minister for Environment (Minister), 
has advised that he is unable to discuss aspects of this case given his role to determine 
certain appeals, when asked about Bio-Organics in the Legislative Assembly, the 
Minister confirmed the significance of this matter in stating: 

I certainly acknowledge that this is a very significant issue. Indeed, in 
all my discussions with the Department of Environment Regulation I 
have requested, and continue to request, that it ensure that it makes 
this matter a very high priority.4 

Submissions from the principal petitioner and other residents 

1.10 The principal petitioner, Mr Alan Clarkson, asserts that ‘the appropriate regulatory 
bodies have failed in their responsibility to protect residents and their environment’ 
and requests an inquiry to assist residents to obtain information about the 
environmental impact to the neighbourhood.5  

 

 

                                                            

4  Hon Albert Jacob MLA, Minister for Environment, Legislative Assembly, Parliamentary Debates 
(Hansard), 26 June 2015, p 4746.  

5  Submission from Alan Clarkson, President, Serpentine Ratepayers and Residents Association Inc.,         
20 October 2014, p 1. 
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1.11 Mr Clarkson calls for consideration of: 

the chain of approvals and regulatory events that led to the approval 
of the Bio-organics operation and their activities in accepting 
industrial liquid waste outside of the licence which led to 
environmental pollution …  Issues of conflict of interest, nepotism and 
political favours should be investigated to see what role they played 
in the environmental disaster. The system of environmental approvals 
and regulations appears to be seriously compromised and 
recommendations for its rehabilitation are urgently needed.6 

1.12 Correspondence to the Committee from local residents express concern about the 
impact of the facility on the environment: 

We have made 100’s of complaints to the DER and Shire over the last 
several years about the sickening smells from the facility and raised 
concerns about possible pollution to local ground waters and our 
drinking water catchments…7 

1.13 Residents also question why they were not notified that trials of controlled waste were 
being conducted at the premises: 

The fact that the volume of mixed ‘trial material’ was able to be 
delivered to Bio Organics in the ensuing years without advising the 
surrounding land users of the nature of the trials also seems due 
process was not followed. 

The dates and duration of the makeup of this material would have 
been beneficial to my business especially when Booker Farm is a 
facility that produces a product for human consumption. This shows 
total disregard by both DER & Bio Organics for surrounding land 
users.8 

1.14 The dust, ash and smoke (following fires in the windrows) emanating from unknown 
trial waste material was an additional source of concern for residents, many of whom 
rely on rainwater tanks for their drinking water.9 

Submission from Bio-Organics 

1.15 A submission from Mr Ben Avila, Director of Bio-Organics, alleges that many of the 
complaints about the facility are the result of misinformation regarding the type and 
volume of waste received at the premises and the way in which it was treated:10 

                                                            

6  ibid., p 4. 
7  Lovrenc (Mick) Levko, Statement, 19 April 2015, tabled by Mick Levko during hearing held on             

22 April 2015. 
8  Submission from Colleen Broad, Director, Big Country (Australia) Pty Ltd, 30 March 2015, p 2. 
9  ibid., p 3. 
10  Submission from Benjamin Avila, Director, Bio-Organics Pty Ltd, 20 April 2015, p 2. 
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a principle cause of concern and the subject of published articles is 
the specific waste Bio-Organics has allegedly received. The 
community have been completely misadvised regarding so-called 
toxic waste, dangerous waste and human waste which have simply 
never been accepted. Our process is selective and robust and we have 
never accepted anything which would compromise our very-high 
standard.11 

1.16 Mr Avila argues that it is ‘completely unreasonable to conclude that DER did not have 

stringent oversight over Bio-Organics and was not completely aware of what Bio-
Organics was recycling.’12 

EVENTS LEADING TO THE CLOSURE OF BIO-ORGANICS 

1.17 Following complaints about odour in early 2013, an inspection of the facility by the 
department resulted in a request that Bio-Organics investigate the cause of odour and 
develop an action plan to minimise further emissions.13 A series of odour surveys 
conducted by the department confirmed the emission of strong odours from the 
premises and prompted the subsequent investigation of Bio-Organics’ waste 
acceptance practices.14   

1.18 In light of the results of the odour survey, in June 2013 the department asked  
Bio-Organics to cease accepting ‘certain liquid wastes’ however Bio-Organics 
disputed both the results of the odour survey and the department’s request to limit its 
waste intake.15  

1.19 In August 2013, a discharge from the Bio-Organics site onto an adjacent property (Lot 
7 Orton Road, Oakford) was found to contain elevated levels of nutrients,16 alerting 
the department to potential groundwater impacts.17 The property was reported as a 
suspected contaminated site under section 11 of the Contaminated Sites Act 2003 (CS 
Act) in September 2013.18 The subsequent classification of the Bio-Organics site as 
‘possibly contaminated—investigation required’ on 10 December 2013 placed an 
obligation on Bio-Organics to conduct a series of investigations including 
groundwater monitoring.19 These investigations are ongoing. An appeal by  

                                                            

11  ibid., p 3. 
12  ibid., p 2. 
13  Submission from Department of Environment Regulation, November 2014, p 8. 
14  There were 34 odour complaints in March 2013 compared to 17 for the seven-year period from 2004 to 

2012.  Submission from Department of Environment Regulation, November 2014, p 8.   
15  ibid., p 9. 
16  ibid. 
17  ibid., p 2. 
18  ibid., p 3. 
19  ibid., p 4. 
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Bio-Organics against the classification was dismissed by the CS Committee on  
25 February 2015.20 

1.20 The department revoked Bio-Organics’ licence on 27 June 2014 on the basis of non-
compliance with licence conditions relating to the hardstand.21 A closure notice was 
issued which required cessation of waste intake, installation of protective barriers on 
the hardstand and removal of all material by 27 December 2014.22 Bio-Organics’ 
appeal against the licence revocation and the closure notice was dismissed by the 
Minister on 29 September 2015.23 

 

 

Source: Department of Environment Regulation 

 

Figure 1: Bio-Organics site, Lot 35 and 36 Abernethy Road Oakford  

 

                                                            

20  Contaminated Sites Committee, CSC 1/2014, 25 February 2015. 
21  Department of Environment Regulation, Licence Revocation Decision, Bio-Organics Pty Ltd, 

CEO784/14, 27 June 2014, p 1. 
22  Department of Environment Regulation, Closure Notice, Bio-Organics Pty Ltd, 27 June 2014.  
23  Minister for Environment, Appeals Against Revocation of Licence and Closure Notice, Appeal Numbers 

134-135 of 2014, 29 September 2015. 
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CHAPTER 2 

REGULATORY FRAMEWORK 

REGULATION OF PRESCRIBED PREMISES 

2.1 Industrial facilities that may pose environmental and health risks from emissions into 
the environment are prescribed in accordance with the Environmental Protection Act 
1986 (EP Act) and are listed in Schedule 1 of the Environmental Protection 
Regulations 1987 (EP Regulations), provided at Appendix 2 of this report. The 
department regulates the activities of prescribed premises, particularly in relation to 
waste and emissions, through the approval of licences and works approvals and by 
ensuring compliance with conditions imposed.  

2.2 There are approximately 950 prescribed premises in Western Australia, divided into 
89 different categories. They include facilities such as abattoirs and feedlots, food 
processing premises and wineries, sewage treatment plants, mines, ports and 
landfills.24 

2.3 Works approvals to construct or alter a prescribed premises and licences to operate are 
issued and regulated by the department in accordance with Part V of the EP Act. 

Compliance regime 

2.4 The department’s compliance and enforcement functions are undertaken by 
approximately 80 staff covering areas such as environmental compliance, pollution 
response and environmental enforcement.25 A central compliance team, consisting of 
ten officers, will inspect all prescribed premises at least once every three years as part 
of an annual inspection program. The outcome of these routine inspections may 
prompt additional compliance activities.26  

2.5 Operators of prescribed premises are given four to six weeks advanced notice of the 
scope of an upcoming inspection to ensure access to all aspects of the operation and 
relevant staff are available. Inspections will include examination of previous annual 
environmental returns from the operator.27  

2.6 In addition to the annual inspection program, compliance and enforcement staff 
(including incident response officers) will conduct inspections of prescribed premises 

                                                            

24  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 9. 

25  Jason Banks, Department of Environment Regulation, Letter, 8 April 2016, p 1. 
26  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 3. 
27  ibid., pp 7-8. 
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in response to information received by the public or to an incident reported by the 
operator of the premises.28 

2.7 While the department has set ‘quite rigorous targets’ for its compliance team, the 
Committee was told that the inspection regime is not dictated by available resources.29  

Bio-Organics’ works approval and licence to operate 

2.8 In May 2001, the former Minister for Planning and Infrastructure upheld an appeal by 
Bio-Organics against the Shire’s refusal to grant planning approval for the composting 
facility. The Minister’s decision, which allowed development of a green waste 
composting facility for a period of ten years,30 was subject to conditions ‘reasonably 
imposed’ by the Shire and specifically prohibited the use of animal manure in the 
composting process.31 

2.9 A subsequent ruling by the former Minister for Planning clarified the type of material 
that could be used in the composting process: 

Only green waste as defined by the Department of Environmental 
Protection draft Guidelines for the Storage, Processing and Recycling 
of Organic Wastes is permitted to be composted. No animal manure 
or animal waste or bi-product thereof, is to be used in the composting 
process.32 

2.10 The abovementioned draft guidelines define green waste as: 

Green waste is garden clippings, leaves, grass clippings, tree 
prunings and branches, wood waste, saw dust, woodchips and bark. 
For the purposes of this guideline it includes peat.33 

2.11 The conditions of the works approval to construct the premises included specifications 
regarding the thickness, density and permeability of the hardstand area (the protective 
base on which the compost is processed) with a compliance document to be provided 
before a licence to operate was issued.34 The department’s submission to the 
Committee advised that the works approval ‘considered the relevant environmental 
issues and [contained] appropriate conditions designed to protect the environment.’35    

                                                            

28  ibid., p 8. 
29  ibid. 
30  Hon Alannah MacTiernan MLA, Minister for Planning and Infrastructure, Appeal No. AP 65311.00L, 

decision letter to Oakford Organics, 2 May 2001, p 3. 
31  ibid. 
32  Hon Alannah MacTiernan MLA, Minister for Planning and Infrastructure, Appeal No.                            

AP 65311.00L, letter to Oakford Organics, 12 September 2001, p 4. 
33  Department of Environmental Protection, Guidelines for the Storage, Processing and Recycling of 

Organic Wastes: Draft for public comment, December 1997, p i. 
34  Department of Environmental Protection, Works Approval No 3177, ATA Construction Pty Ltd,           

20 November 2001, pp 3-4.  
35  Submission from Department of Environment Regulation, November 2014, p 1. 
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2.12 Bio-Organics’ licence to operate a compost manufacturing and soil blending facility 
was issued in April 2002 and contained conditions that required the company to 
monitor and report on the characteristics and effect of any waste discharged into the 
environment, as well as any breaches of the limits imposed by the licence and other 
environmental guidelines.36 37 

2.13 The licence provided that only green waste, defined as ‘waste that originates from 

trees or plants and includes grass and garden clippings, leaves, tree prunings and 
branches’, was to be composted at the premises38 but allowed the use of ‘biological 
activators that have been approved in writing by the Director.’39 The licence did not 
define biological activators nor did it refer to controlled waste.  

2.14 The department’s submission to the Committee advised that the licence issued to  
Bio-Organics in 2002 was ‘consistent with the licences issued at the time’ and 
contained ‘relevant conditions in order to protect the environment from emissions.’40  

REGULATION OF WASTE 

Definition of controlled waste 

2.15 Waste products that may cause harm to the environment or to human health if not 
treated and disposed of properly are classified as controlled waste. The definition of 
controlled waste for regulatory purposes in Western Australia (and elsewhere) is 
complex and refers to a schedule of waste products or processes that result in the 
generation of controlled waste. 

2.16 The Environmental Protection (Controlled Waste) Regulations 2004 (Controlled 
Waste Regulations) define controlled waste as: 

controlled waste means any matter that is — 

(a) within the definition of waste in the NEPM for the Movement of 
Controlled Waste between States and Territories; and 

(b) listed in Schedule 1;41 

2.17 The National Environment Protection (Movement of Controlled Waste between States 
and Territories) Measure 1998 (Cth) (NEPM) defines controlled waste as: 

waste matter mentioned in List 1 of Schedule A that has one or more 
of the characteristics mentioned in List 2 of Schedule A. Waste 

                                                            

36  Licence Number 7770/1, 2002, Conditions G2(a) – G2(d), pp 4-5. 
37  Submission from Department of Environment Regulation, November 2014, p1.  The license was 

administered by the Department of Environment (DoE) from 2002 until June 2006, by the Department of 
Environment and Conservation (DEC) from 2006 until June 2013 and from July 2013 to the present by 
the department.  

38  Licence condition G3(a), Licence Number 7770/1, 2002, p 3.  
39  Condition G3(b), Licence Number 7770/1, 2002, p 5. 
40  Submission from Department of Environment Regulation, November 2014, p1. 
41  Environmental Protection (Controlled Waste) Regulations 2004, regulation 2. 
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matters mentioned in List 1 of Schedule A are considered to have one 
or more characteristics mentioned in List 2, unless the nominated 
agency in the jurisdiction is satisfied otherwise.42 

2.18 List 1 of Schedule A of the NEPM catalogues various waste streams or constituents of 
waste (for example, grease trap waste and waste from the production of resins, latex, 
glues and adhesives) and List 2 outlines certain characteristics of controlled wastes, 
such as infectious, toxic and flammable substances.43  

2.19 Schedule 1 of the Controlled Waste Regulations similarly lists the various waste 
streams or constituents as contained in List 1 of the NEPM.44 A controlled waste 
category list published by the department groups the controlled wastes into 15 broad 
categories that include acids, inorganic chemicals, reactive chemicals, organic 
solvents and putrescible and organic wastes.45 

2.20 In simple terms, waste is controlled in Western Australia based on its composition (for 
example, if it contains certain chemicals or heavy metals), on the industrial process 
that generates the waste (such as food processing), and standard waste types that 
include sewage, tyres and acids.46  

Hazardous waste 

2.21 The Controlled Waste Regulations do not define or list hazardous waste separately to 
controlled waste—some controlled waste may also be hazardous.   

2.22 The Landfill Waste Classification and Waste Definitions 1996 state that hazardous 
wastes are usually not suitable for disposal in landfill without appropriate treatment47 
and defines hazardous waste as follows: 

Component of the waste stream which by its characteristics poses a 
threat or risk to public health, safety or the environment (includes 
substances which are toxic, infectious, mutagenic, carcinogenic, 
teratogenic, explosive, flammable, corrosive, oxidising and 
radioactive).48  

                                                            

42  National Environment Protection (Movement of Controlled Waste between States and Territories) 
Measure 1998, clause 3.  Available at: <http://nepc.gov.au/nepms/movement-controlled-waste>. Viewed 
30 July 2015,  

43  National Environment Protection (Movement of Controlled Waste between States and Territories) 
Measure 1998.  Available at: < http://nepc.gov.au/nepms/movement-controlled-waste> Viewed              
30 July 2015. 

44  Environmental Protection (Controlled Waste) Regulations 2004, Schedule 1. 
45  Department of Environment Regulation, Controlled Waste Category List, April 2015. Available at: 

<https://www.der.wa.gov.au/images/documents/our-work/controlled-waste/cw-category-list-
15April15.pdf>.Viewed 9 May 2016. 

46  Department of Environment Regulation, Powerpoint presentation, tabled at hearing held on                    
29 March 2016, p 20. 

47  Department of Environment and Conservation, Landfill Waste Classification and Waste Definitions 1996 
(as amended December 2009), p 10. 

48  ibid., p 4. 
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2.23 The concentration of contaminants in waste will determine the degree of hazard. For 
example, in the case of contaminated soil:   

If soil becomes contaminated with lead, there are levels at which—
low levels, but nonetheless detectable levels—there is no problem 
with people living on the site. Then there are high levels where you 
would not want children playing in their backyard soil, but it is no 
problem at a commercial or industrial premises. Then you get levels 
beyond that that become harmful to people’s health and the 
environment, and require remediation. So, it is the concentration of 
the substance, it is not just the name of the substances, if you like.49 

Regulation of controlled waste in Western Australia 

2.24 The regulation of controlled waste is primarily the responsibility of the department, 
although other agencies have responsibility for aspects of waste regulation, for 
example the Department of Water regulates sewage and septage disposal and the 
Department of Mines and Petroleum is responsible for dangerous goods regulation.50 

Controlled Waste Tracking System 

2.25 The transportation of controlled waste is regulated through the Controlled Waste 
Tracking System (CWTS) which relies upon tracking information provided by the 
waste holder, carriers and waste facilities.51  

2.26 Information provided through the CWTS includes: 

 a description of the waste including its physical state and the amount 

 the waste holder’s details 

 the date the waste was loaded and unloaded 

 transportation details 

 treatment method 

 details of the receiving waste facility.52 

2.27 The waste holder or the generator of the waste must accurately describe the waste, the 
carrier must hold a valid licence and provide the department with correct category and 
collection details, and the waste facility must record details of waste accepted:53 

                                                            

49  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 13. 

50  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 14. 

51  Department of Environment Regulation, Controlled Waste Fact Sheet, p 1. Available at: 
<https://www.der.wa.gov.au/images/documents/our-work/controlled-waste/cw-fs-
controlled_waste_tracking.pdf >. Viewed 2 June 2016. 

52  ibid., pp 1-2.  
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 it is inherent in the controlled waste regulations for the waste holder 
to describe that waste correctly, particularly around contamination 
levels or concentrations.54  

2.28 Most of the controlled waste transported throughout Western Australia in 2014-15 
consisted of sewage and septic waste, and waste from grease traps and oils.55 

2.29 While a producer of controlled waste provides information about the composition of 
the waste (known as ‘feedstock’ for composting purposes), the same level of 
information may not be provided for waste that is not controlled:  

There is essentially a potential area, when it is a liquid waste and it is 
not controlled waste, in which case, the receiving party, being the 
composting facility, would have to satisfy itself as to what it is 
receiving.56 

Waste facilities 

2.30 A waste facility is a prescribed premises for which ‘a licence has been issued under 
Part V of the Act to store, treat, reuse or dispose of a controlled waste.’57  

2.31 The nature of controlled waste will dictate how it is treated and where it is disposed.  
For example, the primary method for disposal of septage and sewage is through a 
Department of Water licence for sewer discharge points,58 whereas liquid waste can be 
disposed of at wastewater treatment facilities depending on the processes or treatments 
required:59 

the range of controlled waste types is so large that different 
treatments are required for different types of controlled waste … for 
example, acids and bases might be treated through a chemical 
neutralisation process to get the pH to neutral and perhaps drop out 
any other contaminants and any inorganic salts that might be present. 
It is not the case to say that there could be one treatment process that 
would treat the wide range of controlled waste categories that there 

                                                                                                                                                                           

53  Department of Environment Regulation, Powerpoint presentation, tabled at hearing held on                    
29 March 2016, p 19. 

54  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 13. 

55  ibid., p 12. 
56  Agnes Tay, Acting Director, Strategy and Reform, Department of Environment Regulation, Transcript of 

Evidence, 29 March 2016, p 17. 
57  Environmental Protection (Controlled Waste) Regulations 2004, regulation 2. 
58  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 13. 
59  ibid., pp 13-14. 
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are. Some controlled waste—actually, solid wastes—end up going to 
hazardous waste, a specially categorised hazardous waste landfill.60 

                                                            

60  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, pp 17-18. 
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CHAPTER 3 

APPROVALS FOR BIOLOGICAL ACTIVATORS  

THE BASIS FOR APPROVAL OF BIOLOGICAL ACTIVATORS 

Planning approval and licence conditions  

3.1 Bio-Organics’ works approval application (prior to planning approval being granted) 
proposed that a ‘microbial accelerator’ would be added to the green waste during the 
wetting process but did not specify the nature of material to be used for this purpose. 61  

3.2 The preamble to Bio-Organics’ 2002 licence to operate contained the following 
restriction: 

The acceptance of animal manure, animal waste or bi-product 
thereof is not permitted under any circumstances at the premises.62 

3.3 Specific licence conditions relating to acceptable material for the composting process 
provided that: 

 G3(a): The licensee shall ensure that only greenwaste is composted at the 
premises 

 G3(b): The licensee shall only use biological activators that have been 
approved by the Director.63 

3.4 The licence did not include a definition of biological activators. 

The nature and purpose of biological activators  

3.5 The department’s conception of the purpose, operation and parameters of condition 
G3(b) appears to be largely undocumented.   

3.6 In general terms, it was understood that biological activators consisted of waste 
products that would enhance the ‘aerobic breakdown of green waste’ by adding 
nutrients to the compost.64 In the case of phosphoric acid, for example, the department 
explained that ‘phosphorous is a key nutrient in fertilisers and composts to help plants 
to grow’ and ‘would … be used … to give an infusion of phosphorus into the 
process.’65  

                                                            

61  ATA Construction Pty Ltd, Works Approval Application, 8 August 2000, p 9. 
62  Department of Environmental Protection, Licence Number 7770/1, ATA Construction Pty Ltd t/as 

Oakford Organics, 24 April 2002, p 1. 
63  ibid., p 5. 
64  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 18. 
65  ibid., p 23. 
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3.7 Departmental records do not provide details of the criteria applied to assess Bio-
Organics’ applications for the use of biological activators or the basis for particular 
approvals: 

The department approved trials, as I said, of material. As to exactly 
why, I am afraid the record does not show the decision-making.66 

3.8 Given the inadequacy of the department’s records, the Committee is unable to 
determine whether the department’s assessment of applications by Bio-Organics in 
accordance with condition G3(b) included a consideration of the beneficial properties 
of the waste to the composting process.   

Finding 1:  The Committee finds that the department failed to document the criteria 
for its assessment and basis for approval of applications for the use of biological 
activators made by Bio-Organics in accordance with licence condition G3(b). 

3.9 While the department’s decision making process is largely undocumented, the 
Committee notes that from as early as 2004, correspondence to Bio-Organics 
regarding specific approvals advise the company that the department is ‘encouraged 
by the re-use initiatives that continue to be demonstrated.’67  

Finding 2:  The Committee finds that the recycling of waste was a consideration by the 
department in approving applications for biological activators under licence condition 
G3(b). 

APPLICATIONS UNDER LICENCE CONDITION G3(B)  

3.10 The department gave evidence that approval was provided for a limited number of 
trials, of ‘small quantities of waste’, for use as biological activators.68 Not all of the 
trials involved controlled waste and none of the waste was hazardous.69 The 
company’s license did not allow for the intake of non-green waste or liquid waste 
outside of these approvals.70 

3.11 Between 2002 and 2007, Bio-Organics made 15 requests to incorporate various wastes 
into the composting process as biological activators in accordance with licence 
condition G3(b) (Table 1).71  

                                                            

66  ibid., p 19. 
67  Department of Environment, letter to Daniel Avila, ATA Construction Pty Ltd, 6 July 2004.  
68  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 23.  
69  Submission from Department of Environment Regulation, November 2014, p 13. 
70  ibid., p 9. 
71  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, pp 6-7 and Submission from Department of Environment Regulation, 
November 2014, Attachment 23, Table of Approvals under G3(b).  
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No. Date Waste type Proposal description 

1 25/07/2002 Maltings No record 

2 29/10/2002 Grease trap waste 28 000 litres 

3 18/02/2003 Food processing waste 1 month trial 

4 5/02/2004 Grape marc (winery waste) 9/2/04–10/5/04 

5 2/09/2005 Phosphoric acid 80–1000 kg 

6 4/11/2005 Sludge 700 litres 

7 21/12/2005 Drilling mud 6 months 

8 12/04/2006 Algae 50 cubic metres 

9 19/06/2006 Milk waste 12 cubic metres  

10 19/06/2006 Print wash 1 cubic metres  

11 24/6/2006 Waste gel (paper manufacturing) 2 skip bins 

12 23/08/2006 Waste coolant 10 cubic metres  

13 23/10/2006 Print wash 1 cubic metre  

14 24/10/2006 Algae water 50 cubic metres  

15 20/02/2007 Blood waste 25 cubic metres  

Source: Department of Environment Regulation 

Table 1: Approvals for biological activators provided in accordance with condition G3(b) 

 

3.12 The department gave evidence that requests for trials had not ‘been found outside 
these dates’ and the department’s response to two of the requests could not be found.72   

Finding 3:  The Committee finds that the department failed to keep accurate records of 
its responses to applications by Bio-Organics for the use of biological activators under 
licence condition G3(b). 

3.13 The department maintains that it normally has regard for planning approvals in its 
decision-making—demonstrated by its refusal to grant a licence amendment in 2010 
to allow the use of animal materials in the composting process.73 However, the 
approval of blood waste as a biological activator is clearly inconsistent with Bio-
Organics’ licence for a green-waste composting facility with a specific prohibition on 
the use of animal products.   

                                                            

72  Submission from Department of Environment Regulation, November 2014, p 13. 
73  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 19.   
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Finding 4:  The Committee finds that the department’s approval of blood waste under 
licence condition G3(b) was inconsistent with Bio-Organics’ licence conditions. 

3.14 The department’s records do not document when trials of approved biological 
activators actually occurred.74 The Committee questions how the department intended 
to monitor and assess the environmental impact of biological activators when it did 
not specify, or require the facility to specify, timelines for each trial. 

Finding 5:  The Committee finds that the department did not record a timeframe for 
each trial of a biological activator, and by failing to do so, did not adequately monitor 
and assess the environmental impact of the trials.   

Gaps in evidence 

3.15 The imprecise nature of the department’s authorisations for biological activators, 
combined with poor record keeping, is apparent in the following evidence provided to 
the Committee: 

Ms Laszig: The records that we have—back in 2002 there was 
maltings waste, but we do not have more detailed records than that; 
again in 2002, grease trap waste at 28 000 litres. In 2003, it was 
food-processing waste—a one-month trial. In 2004, it looks like food-
processing or winery-style waste at about a three-month trial; in 
2005, phosphoric acid in the range of 80 to 1000 kilograms; in 2005, 
700 litres of sludge; in 2005, drilling muds in a six-month trial.  

Hon PAUL BROWN: Just for the sake of the record, can you 
determine or define what sludge means?  

Ms Laszig: The records that we have here indicate that it was related 
to acid sulphate soils, but that is all I have in front of me, I am afraid. 
In 2006, there was a trial of algae at 50 cubic metres; again in 2006, 
milk waste at 12 cubic metres; again in 2006, print wash water at one 
cubic metre; in 2006, a waste gel from a paper manufacturing 
process at two skip bins; in 2006, waste at 10 cubic metres—waste 
coolant; in 2006, again print wash at one cubic metre; in 2006, algae 
water at 50 cubic metres; and, in 2007, blood waste at 25 cubic 
metres.75  

3.16 Approvals were provided for time-based trials of food processing waste and drilling 
mud, for one and six months respectively, with no quantitative threshold. Skip bins (of 

                                                            

74  Jason Banks, Director General, Department of Environment Regulation, Letter, 18 May 2015, p 2. 
75  Hon Paul Brown MLC, Member, Standing Committee on Environment and Public Affairs, and Kerry 

Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, pp 6-7. 



FORTY-FIFTH REPORT CHAPTER 3: Approvals for biological activators 

 19 

unspecified size) of paper manufacturing gel were approved, as was a trial of 
phosphoric acid in the range of 80–1000 kg.   

3.17 Departmental correspondence to Bio-Organics relating to specific approvals reveals 
further discrepancies in the department’s records: 

 In July 2002, approval was provided under condition G3(b) for an unspecified 
amount of maltings waste,76 with departmental correspondence advising  
Bio-Organics six months later that ‘the DEP does not have any objection to 
the use of … Malting waste-water within your operation.’77 There are no 
conditions or limitations attached to the approval. 

Finding 6:  The Committee finds that the indeterminate nature of the department’s 
approval for the use of maltings waste as a biological activator, could be interpreted as 
an ongoing and unlimited approval for the use of such waste in the composting process. 

 The department concedes that a record of its response to requests for trials of 
phosphoric acid and sludge could not be located.78 

 Departmental letters to Bio-Organics providing approval for the use of various 
wastewaters (from a variety of sources) do not correspond with the Table of 
Approvals provided to the Committee. It is not clear whether these 
discrepancies are due to trials being approved but not undertaken, or to 
recording error.  

Finding 7:  The Committee finds that departmental approvals for the use of biological 
activators in accordance with licence condition G3(b) did not specify clear and specific 
parameters for the approval. 

Acid sulphate soils (2005)  

3.18 It is known that Bio-Organics received contaminated soil in 2005 however further 
details are scarce. The department is unclear about the amount of contaminated soil 
accepted at the premises or whether appropriate treatment was applied to render it safe 
for use in the composting process.  There appears to have been little, if any, follow up 
action by the regulating authority. 

                                                            

76  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 6. 

77  Department of Environment, letter to Daniel Avila, ATA Construction Pty Ltd, 10 January 2003.  
78  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, p 7 and submission from Department of Environment Regulation, November 
2014, Attachment 23, Table of Approvals under G3(b).  
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Nature of acid sulphate soil and treatment required 

3.19 The occurrence and implications of acid sulphate soil were not widely known in 
Western Australia until the mid-2000s.79 It is a type of soil that occurs naturally, 

usually in a low-oxygen environment, such as below the water table.80   

3.20 The department explained that environmental consequences can occur if contaminated 
soil is not neutralised appropriately: 

The potential environmental problem arises when those soils are 
disturbed and exposed to the oxygen in the air, which the sulphide 
materials in the soils then react with to basically form sulphuric acid, 
and that acid can then dissolve naturally occurring metals, such as 
iron, arsenic and aluminium, in the soil and mobilise them so that 
they can move. The treatment is simply neutralisation—something like 
the application of agricultural lime to basically neutralise the acid as 
fast as it is generated so that the other consequences of dissolving the 
metals do not occur.81   

3.21 Once appropriately neutralised, acid sulphate soils are benign and can be used as soil 
enhancers.82  

Intake of acid sulphate soils by Bio-Organics 

3.22 The department approved the intake of 700 litres of sludge in November 2005 
however it is undocumented whether any conditions were attached to the approval:  

The records that we have here indicate that it was related to acid 
sulphate soils, but that is all I have in front of me, I am afraid.83  

3.23 The department’s evidence implies that the true quantity of contaminated soil received 
by Bio-Organics is not known: 

The CHAIRMAN: What were the quantities again of acid sulphate 
soil?  

Ms Laszig: The quantities that I have read out here were the ones that 
were authorised under trials. I do not have before me an estimate of 

                                                            

79  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 9. 

80  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 21. 

81  ibid. 
82  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, p 8. 
83  ibid., p 7. 
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the other quantities that might have gone there that were not 
authorised under trials.84  

3.24 Due to the level of contaminants in acid sulphate soil, such material would usually be 
disposed of in an appropriately licensed landfill or a facility with a category 67A 
licence for compost manufacturing and soil blending. While Bio-Organics held a 
category 67A licence, its licence did not contain the specific conditions that would 
normally apply to facilities authorised to treat acid sulphate soil:85 

the licence was silent on the issue of receiving acid sulphate soils, 
whereas other premises licences might well state that they are 
required to comply with the acid sulphate soil management plan, for 
example.86  

3.25 The department had concerns as early as 2005 about the company’s receipt and 
treatment of contaminated soil: 

The CHAIRMAN: Was the department concerned about Bio-
Organics’ understanding of contamination issues back in 2005?  

Ms Laszig: Yes. From the record, it would appear that the department 
was concerned about the receipt of this waste. The records are not 
entirely clear as to what happened to the waste, but it is certainly the 
case that the department was not convinced that those wastes were 
appropriate to be going to that location.87 [emphasis added] 

3.26 It appears that the department’s concerns prompted at least one inspection at the 
facility, but did not result in decisive regulatory action: 

The CHAIRMAN: How did that issue resolve itself, or did it just 
disappear?  

Ms Laszig: From my memory of reading through the files, everyone 
was advised that that was not a suitable facility for the receival of 
contaminated soil, and there was then work put into the, I suppose, 
review of advice provided to the company in relation to their 
treatment of acid sulphate soils. Departmental officers reviewed their 
protocols and provided commentary to them on whether those met the 
department’s guidelines for treating acid sulphate soils.  

                                                            

84  Hon Simon O’Brien MLC, Chairman, Standing Committee on Environment and Public Affairs and Kerry 
Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 7. 

85  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 8. 

86  ibid. 
87  ibid., p 7. 
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Hon PAUL BROWN: Was that followed up to make sure it had been 
achieved?  

Ms Laszig: There were certainly two rounds of comment. There was 
an initial round of comment that raised some concerns about how 
they were handling acid sulphate soils, and there was a further acid 
sulphate soil management plan then submitted to the department that 
the department provided further commentary on.88  

3.27 According to the department, further regulatory action was not taken because Bio-
Organics’ licence (as a compost facility) did not contain conditions regarding the 
treatment of acid sulphate soil. As a consequence—and although the ‘the focus of the 

2005 inspection was on their handling of acid sulphate soils’—it was determined that 
the company had not failed to comply with licence conditions.89 

Finding 8:  The Committee finds that departmental concern about the apparent 
mismanagement of acid sulphate soil by Bio-Organics in 2005 did not result in decisive 
regulatory action or in closer scrutiny of the facility’s operations. 

3.28 While the department regulates compliance with licence conditions for prescribed 
premises, the EP Act does not confer on the department a general responsibility for the 
management of acid sulphate soil:   

it is probably fair to say that a lot of acid sulphate soil management, 
including at development sites, is not something that is regulated 
under part V, division 3 of the EP act. It is generally the department 
acting in a technical advisory role and there are usually things like 
conditions on planning approvals that relate to the disturbance of 
those soils and management of that disturbance to avoid the 
consequences that I described earlier.90  

3.29 The department told the Committee that although the use of unauthorised materials 
was not common, it was known that on occasion premises did receive waste for which 
‘they did not fully understand the consequences.’91   

                                                            

88  Hon Simon O’Brien MLC, Chairman, and Hon Paul Brown MLC, Member, Standing Committee on 
Environment and Public Affairs, and Kerry Laszig, Director, Licensing and Approvals, Department of 
Environment Regulation, Transcript of Evidence, 23 March 2015, pp 7-8. 

89  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 5. 

90  ibid., p 21. 
91  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, p 9. 
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Assessment of trials of biological activators  

3.30 Approvals for the use of biological activators were generally provided on a trial basis; 
however, no information about the monitoring, or result of the trials, was provided to 
the Shire or local residents by the department. 

3.31 The Shire’s expressed concerns about the possible environmental impacts of trials of 
biological activators did not receive a response from the department: 

Mr Turner: Predominantly, the amendments and the licences had a 
requirement for monitoring and reporting, and when asked, the DER 
could not provide us with any details of the monitoring … I did 
personally confront some of the DER officers on these trials and the 
cumulative impacts … and I believe at the time they thought that it 
was a good opportunity to recycle materials using the green waste 
composting process to produce a useable material that was sort of 
value adding, if you like. I think where DER got caught out was in the 
amounts, in the end. No-one realised that it was not just trials going 
on, but millions of litres of liquid waste being used.  

Hon PAUL BROWN: And there were no outcomes at the end of those 
trials for publication to see what the efficacy of those trials were?  

Mr Turner: No.92 

3.32 The department’s criteria for assessing the environmental impact of biological 
activators is typified in its response to Bio-Organics’ applications for the use of 
malting wastewater, granite dust, driller mud, grape marc and grease trap waste. The 
department advised that:   

As a result of the information provided in the [odour] assessment, the 

DEP does not have any objection to the use of the … Malting waste-
water within your operation. 

The application of granite dust and driller mud into your composting 
and soil blending processes … is also acceptable. However, in 
regards to your request for approval to incorporate grape marc and 
grease trap waste, a trial period would be required to assess any 
environmental impacts. 

In order for the DEP to assess the suitability of a trial acceptance of 
grape marc and grease trap waste, you must submit a proposal 
describing the process of incorporation and how the potential 
environmental impacts, especially odour, will be controlled. In the 
event that a trial is approved, the trial will be monitored to assess any 

                                                            

92  Hon Paul Brown MLC, Member, Standing Committee on Environment and Public Affairs and Tony 
Turner, Manager, Health and Building, Shire of Serpentine Jarrahdale, 23 September 2015, pp 6-7. 
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complaints that may be recorded regarding the performance of the 
composting process (an inspection/s will be carried out by a DEP 
officer during the trial).93 [emphasis added] 

3.33 The department’s submission to the Committee maintains that the limited number of 
odour complaints during the period when the trials took place, combined with the 
restricted nature and volume of waste approved, indicates that the trials were unlikely 
to have caused environmental impacts:   

During the four and a half year period of these trials, only six 
complaints were received from the community regarding odour 
nuisance.  As such, it would appear from the number of complaints 
received that these trials did not result in any significant odour or a 
nuisance.  Given the small amounts of waste involved in the trials, the 
nature of the waste itself and the composting process, it is highly 
unlikely that these trials caused 'environmental impacts to 
groundwater, soil contamination and odour nuisance' as suggested in 
the submission.94  [emphasis added] 

3.34 The Committee questions whether a lack of significant community odour complaint is 
an accurate indication of contamination or a reasonable measure of regulatory 
effectiveness. Approvals were provided for trials of waste products, indicating that 
results in relation to the environmental impacts and/or beneficial effects to composting 
would be provided to, and assessed by, the department. The Committee does not have 
evidence that such an assessment occurred.   

3.35 A number of departmental approvals for trials of waste products required testing of the 
compost product to ensure compliance with the Australian standard for compost,95 and 
on occasion, requirements for the storage of waste.96 The Committee does not have 
evidence that these requirements were complied with by Bio-Organics. 

3.36 The department confirmed that its records do not contain information regarding the 
outcome of Bio-Organics’ trials of biological activators and that such information 
does not appear to have been requested by the department: 

No, the department did not specify that information needed to be 
returned. It was simply that the trial was approved and for most of the 
letters there was a comment that, should the department—in this case 
it was the Department of Environment Regulation—deem odours as a 

                                                            

93  Letter to ATA Construction Pty Ltd from Department of Environment Protection, 10 January 2003. 
94  Submission from Department of Environment Regulation, November 2014, p13. 
95  For example, letters from Department of Environment to ATA Construction Pty Ltd in relation to drilling 

mud dated 5 January 2005 and Charophyte algae/weed dated 13 April 2006. 
96  Letter to ATA Construction Pty Ltd from Department of Environment in relation to grape marc,               

5 February 2004. 
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result of the incorporation of whatever the biological activator was, 
to be unacceptable, then its use should cease immediately.97   

3.37 The degree of hazard associated with waste depends upon the concentration of 
contaminants—fifty cubic metres or two skip bins of waste may be inconsequential if 
the waste is known to be benign—however a lack of rigour in the department’s 
assessment process has failed to provide assurance in this regard. 

Finding 9:  The Committee finds that the department’s regulation of licence condition 
G3(b) relating to biological activators was principally reactive with the frequency of 
odour complaints being the prime consideration in the assessment of environmental 
impacts. 

 

Finding 10:  The Committee finds that approvals for trials of biological activators 
consisted of trials in name only. The department did not require data from 
Bio-Organics or assess results of the trials.   

 

Finding 11:  The Committee finds that the department’s assessment that trials of 
biological activators had a negligible environmental impact is unreliable given the 
department’s lack of rigour in monitoring, regulating and assessing the trials. 

 

Validity and effectiveness of condition G3(b) 

3.38 Although its submission maintained that Bio-Organics’ licence contained relevant 
conditions, the department formed the view in 2013 (when reviewing the licence) that 
‘the condition relating to trialling the use of bio-degraders was invalid and not 
effective.’98 The department explained that: 

In August 2013, DER formed the view that the licence condition 
related to the trialling of biological activators (liquid wastes) was 
invalid, as it was a dependant on secondary approvals outside the 
initial granting of the licence.99  

3.39 In addition, licence condition G3(b) was considered to be ineffective since it failed to 
regulate the controlled waste being accepted at the site: 

                                                            

97  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 20. 

98  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            
23 March 2015, p 3. 

99  Submission from Department of Environment Regulation, November 2014, p 1. 
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Even if that condition was invalid, it still was not an effective control 
on stopping what controlled wastes went to the premises, which I 
guess is manifestly what was attempted to be done in December in 
terms of putting really quite more specific controls on them.100 

3.40 The inclusion of secondary approvals under condition G3(b) contributed to confusion 
by the department regarding the type and volume of waste that could be accepted at 
the premises. Such approvals do not support departmental compliance activities and 
are: 

 just one piece of correspondence in files for the premises that run to 
several volumes that are an inch and a half thick. It is not as easy to 
keep track of, if you like, or to audit compliance with during the 
periodic inspections of the premises.101 

Finding 12:  The Committee finds that the inclusion of secondary approvals under 
licence condition G3(b) contributed to regulatory lapses by the department.   

3.41 The department confirmed that secondary approvals are no longer allowed: 

The department is very careful in the way it grants approvals that it 
does not require something to be submitted for a secondary approval. 
But the department’s preference would be that it actually amends the 
licence to be explicit as to what the approval is.102  

 

                                                            

100  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            
29 March 2016, p 23. 

101  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, pp 23-24. 

102  ibid., p 24. 
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CHAPTER 4 

UNAUTHORISED WASTE INTAKE  

LICENCE CONDITIONS RELATING TO WASTE INTAKE 

4.1 Although Bio-Organics’ pre-2013 licence did not contain authorisation for the use of 
non-green waste (outside limited approvals for biological activators), the facility 
received large volumes of unauthorised controlled waste up until late 2013.103  

4.2 Schedule 1 of the EP Regulations classifies a liquid waste facility that receives more 
than 100 tonnes of liquid waste per annum as a Category 61 prescribed premises104 
and the operating licence for such facilities will usually contain specific conditions 
regarding the management of liquid waste.105  

4.3 Bio-Organics’ licence as a Category 67A facility for compost manufacturing and soil 
blending premises was not subject to the conditions usually applicable to a liquid 
waste facility.106 In addition, the department confirmed that a green composting 
facility ‘would not necessarily or automatically have the required infrastructure’ to 
operate as a liquid waste facility.107 Grease trap waste, for instance, was typically 
disposed of at facilities such as the Water Corporation’s Woodman Point facility.108  

4.4 The limited incorporation of liquid waste into the composting process can be 
beneficial if it is managed properly: 

there is an acknowledgement that, to some extent, liquid wastes do 
serve a useful purpose in composting processes at times, but that does 
not mean they should be a substitute for a liquid waste dump. I think 
what we are talking about here is: when is it an appropriate use of a 
waste stream to produce a credible product, or when does it slip into 
something else and turns into a sham or is just actually a liquid waste 
dump by another name?109  

                                                            

103  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 23.  

104  Environmental Protection Regulations 1987, Schedule 1, Part 1. 
105  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, p 12. 
106  ibid. 
107  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 4. 
108  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            

23 March 2015, p 13. 
109  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            

29 March 2016, p 15. 
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4.5 The Committee does not have evidence in regard to the testing or treatment of liquid 
waste accepted by Bio-Organics and it appears that there was no requirement by the 
department to obtain such information: 

Certainly prior to December 2013, apart from the limited trial 
approvals, there was no authorisation under the licence to accept any 
liquid waste so I suppose it follows that the licence did not go to 
testing requirements for something that they were not authorised to 
accept.110  

VOLUME AND TYPE OF WASTE RECEIVED 

Controlled waste codes 

4.6 There is some dispute regarding the type and volume of controlled waste received at 
the premises. According to the department, Bio-Organics received the following 
amounts of liquid waste from 2009:  

the facility had accepted liquid waste totalling 1,348,354 litres in 
2009; 9,796,434 litres in 2010; 20,447,258 litres in 2011; 25,081,044 
litres in 2012; and 30,901,362 litres in 2013…111 

4.7 A waste tracking report derived from the CWTS itemises the controlled waste 
received at the premises between 2009 and 2013. The data contained in the report was 
provided by the controlled waste carriers and ‘confirmed by the disposal site operator 
(Bio-Organics) as being received.’112  It is noted however that Bio-Organics disputes 
the accuracy of the data.113 

4.8 The CWTS report was generated in 2015 and contains new controlled waste codes 
(based on the NEPM) which came into operation after Bio-Organics’ licence was 
revoked. As a consequence, some of the new codes may not accurately describe the 
actual waste received by Bio-Organics. For example, the previous code 5.01 (wastes 
from production, formulation or use of inks, dyes, resins, adhesives, glues, latex or 
plasticisers) is converted to two codes that discriminate between aqueous based waste 
(F110) and solvent based waste (F130).114  

4.9 Bio-Organics has challenged the controlled waste tracking data as containing 
‘substantial and serious errors’115 which, in the company’s view, inaccurately 
indicates that the premises received unauthorised waste for over ten years.116  

                                                            

110  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 17. 

111  Submission from Department of Environment Regulation, November 2014, p 9. 
112  Jason Banks, Director General, Department of Environment Regulation, Letter, 18 May 2015, p 1. 
113  ibid. 
114  ibid. 
115  Submission from Benjamin Avila, Director, Bio-Organics Pty Ltd, 20 April 2015, p 3. 
116  ibid. 
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4.10 It is Bio-Organics’ contention that by changing the waste codes in 2014, the 
department altered the record of controlled waste received by the company:    

[The department] retrospectively CHANGED 10 years of controlled 

waste records. Changed records now alleged that 22 different types of 
controlled waste were received by Bio-Organics. I assure you that 
this simply not true. 

Categorical evidence can be provided; namely 6,500 original 
tracking forms which prove exactly what controlled waste Bio-
Organics has accepted. To be specific, we have physical evidence of 
every load, its type, size and date. In reality, Bio-Organics has 
received only 7 different types of waste. All of which were carefully 
screened for suitability and beneficiation in the compost process and 
to enhance the quality of the finished soil conditioner. Much of that 
‘waste’ is simply stormwater or groundwater.117 

4.11 The Report on the Preliminary Site Investigation by Douglas Partners (Douglas 
Partners report), prepared for Bio-Organics in accordance with the requirements of the 
Investigation Notice, notes the discrepancies between the CWTS data and Bio-
Organics’ records: 

Bio-Organics records indicate that a number of controlled waste 
categories that have been listed in the DER records have not been 
received/accepted at the site.118 

4.12 The department has produced a conversion guide for the waste codes119 (provided at 
Appendix 3) and the Committee considers that the new waste codes (adopted in July 
2014) are generally consistent with the previous codes. A summary of controlled 
waste received at the premises, derived from the CWTS report, is provided at 
Appendix 4. 

Finding 13:  The Committee finds that the new controlled waste codes adopted by the 
Department of Environment Regulation in July 2014 are generally consistent with 
previous waste categories and are comparable for the purposes of this report. 

 

Controlled Waste Tracking System and Bio-Organics’ recorded waste intake 

4.13 A precise comparison of Bio-Organics’ reported waste intake and the CWTS is 
difficult given that the two sets of data relate to different time periods and variously 

                                                            

117  ibid.  
118  Douglas Partners, Report on Preliminary Site Investigation, Sampling Analysis and Quality Plan,        

May 2015, p 8. 
119  Department of Environment Regulation, Controlled waste category list: Conversion guide. Available at: 

<https://www.der.wa.gov.au/images/documents/our-work/controlled-
waste/Controlled_Waste_Category_list_conversion_guide.pdf  >. Viewed 18 August 2016. 
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record waste in measures of litres and/or kilograms. However, the Committee 
considers that general observations and conclusions can be drawn from the data 
summarised in Table 2. 

 
Waste Type Summary 

 
CWTS 
2009–2013 
(litres/kg) 
 

 
Bio-Organics 
2006–2014 
(litres/kg)120 
 

 
B100 – Acids (Acidic solutions or acids in solid form)

 
1 252 164 

 
2 106 752

 
D300 – Inorganic Chemicals (Non toxic salts)

 
4 092 700  

 

 
F100 – Paints, Resins, Inks & Organic Sludge (Aqueous based)

 
101 000 

 
19 000

 
F130 - Paints, Resins, Inks & Organic Sludge (Solvent based waste) 

 
472 450 

 

 
G100 – Organic Solvents (Ethers/highly flammable hydrocarbons)

 
24 000 

 

J120 – Oils (Waste oil & water mixtures or emulsions & hydrocarbon 
& water mixtures or emulsions) 

 
220 000 

 

 
J130 – Oils (Oil interceptor waste) 

 
50 000 

 

 
J180 – Oils (Oil sludge) 

 
1 000 

 

 
K100 – Putrescible & Organic Wastes (Animal effluent & residues)

 
27 100 

 
500

 
K110 – Putrescible & Organic Wastes (Waste from grease traps)

 
77 024 043 

 
82 695 531

 
K130 – Putrescible & Organic Wastes (Sewage waste)

 
24 010 

 

 
K200 – Putrescible & Organic Wastes (Food/beverage processing)

 
1 346 690 

 
2 911 528

 
K210 – Putrescible & Organic Wastes (Septage wastes)

 
48 830 

 

L150 – Industrial Wash Water (Industrial wash water contaminated 
with a controlled waste) 

 
2 507 580 

 
8 469 490 

 
M130 – Organic Chemicals (Non halogenated organic chemicals) 

 
40 000 

 

 
M250 – Organic Chemicals (Surfactants & detergents)

 
177 185 

 
397 465

N160 – Soils & Sludge (Encapsulated, chemically fixed, solidified or 
polymerised controlled wastes) 

 
600 

 

 
N205 – Soils & Sludge (Industrial waste treatment plant residues)

 
20 000 

 

 
No longer classified as a CW (pond water & storm water)

  
2 238 820

Total
 

87 429 352 98 839 086

Source: CWTS and Douglas Partners report 

Table 2: CWTS and Bio-Organics Waste Summary  

                                                            

120  Douglas Partners, Report on Preliminary Site Investigation, Sampling Analysis and Quality Plan, May 
2015, pp 8-9. 
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4.14 A number of waste categories recorded as received by the premises on the CWTS are 
not included in Bio-Organics’ data at all. These wastes include: 

 non-toxic salts (D300)  

 solvent based waste from the production, formulation and use of resins, latex, 
plasticisers, glues and adhesives (F130) 

 ethers and highly flammable hydrocarbons (G100) 

 various oil waste (J120, J130, J180) 

 sewage (K130) and septage (K210) wastes 

 non-halogenated organic chemicals (M130) 

 various soils and sludge waste (N160 and N205).  

4.15 Conversely, Bio-Organics’ data contains almost twice the volume of acids (B100) and 
food and beverage processing waste (K200), and more than three times the amount of 
industrial wash water (L150).  

4.16 The waste codes applied by Bio-Organics are clearly inconsistent with that of the 
CWTS. While the Committee is not able to determine the source of the tracking 
errors, some conclusions can be drawn from the evidence. For example, Bio-Organics 
assigned the waste code for industrial wash water (L150) to significantly more waste 
than the CWTS, however other waste categories documented on the CWTS are absent 
from Bio-Organics’ records. Such a discrepancy indicates that at least some of the 
waste recorded as industrial wash water by Bio-Organics was tracked as a different 
waste category by the CWTS. 

Finding 14:  The Committee finds that waste intake by Bio-Organics has been 
inconsistently categorised by Bio-Organics and/or the Controlled Waste Tracking 
System.  

4.17 According to Bio-Organics’ operating licence, the acceptance of animal waste 
(manure, waste or by-products) was not permitted ‘under any circumstances’,121 
however the intake of animal effluent and residues (K100) was recorded by the CWTS 
(in the volume of 27 100 litres) and by Bio-Organics (at 500 litres and/or kilograms). 

Finding 15:  The Committee finds that Bio-Organics accepted waste contrary to the 
premise’s planning approval and licence conditions. 

                                                            

121  Department of Environmental Protection, Licence Number 7770/1, ATA Construction Pty Ltd t/as 
Oakford Organics, 24 April 2002, p 1. 
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Grease trap waste 

4.18 A large proportion of the controlled waste received at the premises consisted of grease 
trap waste from food preparation processes, with the CWTS and Bio-Organics’ data 
documenting receipt of approximately 90 million litres of grease trap waste (K110) up 
until the end of 2013. The Committee understands that this type of waste would 
normally have been disposed of at a liquid waste facility.122 

4.19 Grease trap waste typically comes from kitchens and restaurants. It is an oily, greasy 
waste that cannot be processed at wastewater treatment plants and therefore must be 
disposed of separately:123 

Grease trap waste includes fats, oils, waxes as well as food waste and 
detergents/soap, which can create significant issues in wastewater 
disposal due to its poor solubility and separation from the liquid 
solution when cooled.124    

4.20 The density and water holding capacity of green waste increases as it decomposes and 
this maturation process, combined with the introduction of grease trap waste, can 
cause odour: 

An increase in water holding capacity may reduce the water 
evaporation rate.  By saturating the material with grease trap waste 
all pore space is occupied with water which removes air (oxygen) 
from the pore space.  However, the high oxygen demand that the 
grease exercises may as a result cause anaerobicity in the material 
which would explain the odour emission and volatile organic 
compounds which may get airborne and explain off side airborne 
impacts related to odour or public health.125 

4.21 Following the department’s investigation of an odour complaint in January 2013, Mr 
Ben Avila, the director of Bio-Organics, disputed a compliance officer’s reference to 
the premises as a ‘pseudo liquid waste disposal facility.’126 The department considered 
the waste intake ‘to be in excess of what is required to adequately aid the composting 
process’,127 however Mr Avila maintained that the volume of waste applied  

                                                            

122  Submission from Department of Environment Regulation, November 2014, p 9. 
123  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 12. 
124  Hofstede & Associates, Liquid Grease Trap Waste Processing Capacity Through evaporation by 

Composting Green Waste in Open Windrows, 2014, p 1. Available at:  

<https://www.der.wa.gov.au/images/documents/about/documents/2291_-_Document_1_-_R.pdf>.  
Viewed 6 September 2016. 

125  ibid., p 6. 
126  Letter from Ben Avila, Director, Bio-Organics Pty Ltd to Department of Environment and Conservation, 

7 February 2013, p 1. 
127  Letter from Marko Pasalich, Department of Environment and Conservation, to Bio-Organics,                   

1 February 2013, p 2. 
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(12 million litres in six months) was not excessive, and in any case, the grease trap 
waste was composed of more than 95 per cent water:   

The volume is not a lot and certainly insufficient to operate a 
compost facility. … The grease trap waste received, which is 
extremely dilute, is manifestly inadequate in volume for our most 
basic composting requirements.  We require further inputs to run our 
operation in an efficient and compliant manner. 128 [emphasis added] 

4.22 Bio-Organics’ assertion that the 12 million litres of liquid waste applied within a  
six-month period was an insufficient volume of liquid to operate the composting 
facility is contrary to the company’s works approval application of August 2000. The 
environmental checklist attached to the application certified that the necessary water 
supply had been investigated by the operator129 and that:  

Water will be supplied from the two existing dams on Lot 36, and will 
be supplemented if needed from the groundwater bore on adjacent 
Lot 6. The composting works will require a total of around 20 
megaliters per year.130 

4.23 The works approval application indicated that waste products would be added to the 
product, not as a wetting agent, but as a biological activator: 

Raw materials will be green waste. Water will be added where 
necessary to give an initial moisture content of 40–45%. A microbial 
accelerator is also added during the wetting process.131 

4.24 Twelve million litres of liquid waste applied over a six-month period is only slightly 
below the company’s estimated need of 20 mega-litres of water per annum.  
Bio-Organics’ contention that the volume of liquid waste used by the facility was 
‘manifestly inadequate’ to operate the facility is at odds with the company’s works 
approval application that attested sufficient liquid for the composting operation would 
be sourced at the site. 

Finding 16:  The Committee finds that Bio-Organics used controlled liquid waste, 
particularly grease trap waste, as an alternative to water as a wetting agent in the 
composting process contrary to its licence conditions.  

                                                            

128  Letter from Mr Ben Avila, Director, Bio-Organics to Marko Pasalich, Department of Environment and 
Conservation, 7 February 2013, p 1. 

129  ATA Construction Pty Ltd, Application for Works Approval, Environmental Assessment Checklist,         
8 August 2000, p 1. 

130  ATA Construction Pty Ltd, Application for Works Approval, 8 August 2000. Attachment to 
Environmental Assessment Checklist, p 1.  

131  ATA Construction Pty Ltd, Attachment to Application for Works Approval, 8 August 2000, p 9. 
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Volume of waste 

4.25 Despite significant discrepancies in the categorisation of waste types in the data from 
the CWTS and Bio-Organics, the total volume of waste received up until 2014 is 
between 87 million and 98 million litres or kilograms.  

4.26 Significantly, according to the CWTS, 76 million litres or kilograms were received in 
the period 2011–2013. 

Finding 17:  The Committee finds that the volume of unauthorised controlled waste 
received by Bio-Organics between 2006 and 2014 was at least 87 million litres or 
kilograms with 76 million litres or kilograms  received in the period 2011 to 2013 alone. 

Accuracy of controlled waste tracking  

4.27 Comparison of waste data from the CWTS and Bio-Organics indicates inconsistent 
categorisation of controlled waste by one or more users of the system.  

4.28 The CWTS relies upon the accurate description and recording of controlled waste 
information by the waste holder, carrier and waste facility.132 The Committee is unable 
to reconcile the department’s evidence that Bio-Organics confirmed receipt of waste 
recorded by the CWTS with Bio-Organics’ contention that the CWTS data is 
inaccurate; nonetheless it is apparent that errors have occurred at some point in the 
tracking process. 

4.29 Bio-Organics provided evidence that ‘[v]ery occasionally, a load of waste may be 

delivered in error, and this would be identified by either Bio-Organics or by DER and 
a non-conformance report generated.’133 Bio-Organics’ evidence indicates that 
delivery errors were not routine and as such, are not likely to be the cause of 
significant discrepancies in the tracking data.   

4.30 The Committee notes that a report by the Auditor General in 2005 (not long after the 
introduction of the CWTS) found that:  

The CWTS does not provide reliable data about quantities and 
movement of controlled waste. It also does not reconcile the amount 
of controlled waste generated with the amount disposed. 
Consequently, we were unable to gain assurance about the amount of 
controlled waste generated, transported and treated in WA.134 

 

 

                                                            

132  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 14.  

133  Submission from Ben Avila, Director, Bio-Organics Pty Ltd, 20 April 2015, p 2. 
134  Auditor General for Western Australia, Second Public Sector Performance Report, Report 8,                  

19 October 2005, p 4. 
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4.31 The Auditor General found that the reasons for the deficiencies in the system include: 

 the system does not reconcile the amount of waste collected and the amount 
disposed 

 waste carriers and disposal sites may enter different units of measurement for 
the same load (for example kilolitres, kilograms or cubic metres) 

 amounts may be entered incorrectly.135 

4.32 The Committee acknowledges that the Auditor General’s report dates from over ten 
years ago when the CWTS was in its infancy. It is to be expected that the system, as 
well as operators’ understanding and compliance, has improved since that time. The 
Committee also recognises that the system is ‘reliant on information entered by the 
carrier and disposal site’136 and will be subject to human error. 

4.33 The Committee’s comparison of controlled waste tracking data from the CWTS and 
Bio-Organics indicates that, in addition to inconsistent categorisation of waste, the 
recording of waste movement in different units of measurement remains an issue. 

Finding 18:  The Committee finds that the recording of loads in different units of 
measurement complicates an assessment of the reliability of the Controlled Waste 
Tracking System. 

 

Recommendation 1:  The Committee recommends that the Minister for Environment 
examines the inconsistencies in the recording of load measurements in the Controlled 
Waste Tracking System and consider adopting a standard unit of measurement. 

 

Reporting of treatment and disposal data 

4.34 The Hazardous Waste Data Assessment: Final Report, produced in support of the 
Commonwealth’s National Waste Policy, found that treatment and disposal data was 
not available for controlled waste within Western Australia, and that waste disposal 
data was ‘not accurately reported therefore not provided.’137 

4.35 In response, the department advised the Committee that, while treatment and disposal 
data for all controlled waste is recorded by the Controlled Waste Tracking System, not 

                                                            

135  ibid., p 8. 
136  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 14.  
137  KMH Environmental, Hazardous Waste Data Assessment: Final Report, prepared for the Department of 

Sustainability, Environment, Water, Population and Communities, April 2013, p 39. 
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all of the data is reported and was therefore not captured in the Commonwealth 
report.138 

Recommendation 2:  The Committee recommends that comprehensive data in relation 
to the treatment and disposal of controlled waste in Western Australia be publicly 
reported. 

 

Evidence from Bio-Organics regarding its use of controlled waste 

4.36 The conditions of Bio-Organics’ operating licence allowed for the company to make 
applications to the department for approval to incorporate biological activators (waste 
products) into the composting process. Evidence provided by Bio-Organics indicates 
that the company assumed that departmental approval, once received, constituted 
ongoing approval:  

After successful trials (i.e. no adverse environmental impact and 
improving the quality of our compost) select types of wastes were then 
adopted into the on-going process.139 

4.37 It appears that the facility’s waste intake was predicated on this understanding: 

It was in November 2013 when DER first advised Bio-Organics that 
the licence conditions it issued regarding the use of biological 
activators, ‘should not be relied upon.’ To make that clear, after a 
decade of operation without any problems, DER advised Bio-
Organics that their licence is invalid because of their mistake.140 

4.38 Whilst noting the Committee’s earlier finding that certain indeterminate approvals for 
trials of biological activators could be interpreted as open-ended, Bio-Organics’ stance 
that approval of a trial constituted ongoing and unlimited approval (unless specified 
otherwise) cannot be maintained. It is explicit in most of the department’s 
correspondence that approval was provided for time-based or quantity limited trials. 
The Committee does not have evidence that Bio-Organics was given subsequent or 
additional approvals by the department to incorporate trial waste products into the 
composting process on a permanent basis.  

Finding 19:  The Committee finds that Bio-Organics adopted the ongoing 
incorporation of certain controlled wastes into the composting process without explicit 
authorisation by the department. 

                                                            

138  Jason Banks, Director General, Department of Environment Regulation, Letter, 8 April 2016, p 1. 
139  Submission from Ben Avila, Director, Bio-Organics Pty Ltd, 20 April 2015, p 2. 
140  ibid. 
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Regulatory failure to monitor waste intake 

4.39 In May 2007, the department notified Bio-Organics that it had ‘become aware of 
possible discrepancies between [approved biological activators] and details contained 
in the Department’s Controlled Waste Tracking System’ and requested the company 
provide documentation regarding their waste intake and approvals.141  

4.40 No response to the request is documented, and in January 2008 the matter was closed 
on the basis that the department could not:  

pursue [the] breach of condition as licence has incorrect premises 

details. Licence will need to be amended. Need to check annual waste 
receivals. Possibly look at requiring Bio-Organics to report this 
under licence.142 

4.41 Despite the recommendation to investigate waste intake and licence conditions, large 
volumes of unauthorised waste continued to be received at the premises until 2013. A 
licence amendment did not eventuate until late 2013—almost six years later.  

4.42 The process failure that allowed identified regulatory concerns to go unchecked is 
inexplicable. The department is unable to explain the lack of action: 

I would have expected that sort of thing to come up, and certainly 
after some compliance inspections the department will itself identify, 
perhaps, licence conditions that need to be changed or amended and 
initiate an amendment to the licence. All I can say at this stage is that 
from the record that does not appear to have been done until the 
department started to progress towards amending the licence in 
December 2013.143 

4.43 The department concluded that ‘enforcement action could not be supported because 
the company’s licence was not sufficiently specific about allowable waste intake.’144 
Uncertainty regarding the legitimacy of enforcement action prior to 2013 stemmed 
from the inclusion of the licence condition to allow trials of biological activators:  

So, why was the decision not to prosecute? It was largely based 
around whether or not there was compliance with the licence. I think 
we have already identified the condition within the licence that did 
not specify the controlled waste by type or volume but, rather, as 
some generic descriptor in terms of biological activator. That was 

                                                            

141  Department of Environment Regulation, Powerpoint presentation, tabled at hearing held on                    
29 March 2016, p 6. 

142  ibid. 
143  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 

Evidence, 23 March 2015, p 2. 
144  ibid. 
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obviously problematic from an enforcement and compliance 
perspective…145 

4.44 Dissatisfied with the above explanation for the lack of regulatory action, the 
Committee questioned the department further: 

The CHAIRMAN: Two questions arise in my mind as a result of that. 
Firstly, it would seem that on that occasion one might ask what is the 
point of an inspection that uncovers possible discrepancies if it is not 
followed up? That immediately comes to mind. Would you care to 
respond to that?  

Ms Laszig: As I said, from looking at the record, it is not clear what 
happened … there is nothing to indicate why it was not followed up 
further. Certainly, the department has identified that its record 
keeping around licence amendments … has not been systematic, until 
approximately nine months ago when there was much more 
systematic record keeping so that amendment applications are closed 
out.146   

Finding 20:  The Committee finds that the department was aware of a discrepancy 
between Bio-Organics’ waste intake and its licence conditions by at least mid-2007 and 
failed to take action until 2013. 

Failure to correlate controlled waste data with licence conditions 

4.45 It is Bio-Organics’ contention that the operation of the CWTS meant that the 
department was aware of all controlled waste delivered to the facility: 

To be clear, every single load of controlled waste received at the 
Oakford facility was reported to DER. They knew of every truck’s 
quantity and type as it was reported to DER weekly, if not, monthly 
through their tracking system. There should be no surprises months or 
years later.147 

4.46 Although controlled waste movement is tracked, the department failed to monitor or 
correlate CWTS data with the company’s licence conditions. The department 
concedes that systemic failures delayed regulatory action: 

A better connection between DEC's data on controlled waste 
movements and the unauthorised use of this waste by Bio-Organics 

                                                            

145  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            
23 March 2015, p 4. 

146  Hon Simon O’Brien MLC, Chairman, Standing Committee on Environment and Public Affairs and Kerry 
Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment Regulation, 
Transcript of Evidence, 29 March 2016, p 10. 

147  Submission from Benjamin Avila, Director, Bio-Organics Pty Ltd, 20 April 2015, p 2. 
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would likely have enabled DEC to have intervened at an earlier date 
to address the use of liquid waste, rather than to have been alerted to 
the issue via community odour complaints.148 

Finding 21:  The Committee finds that the department failed to monitor and correlate 
Controlled Waste Tracking System data with Bio-Organic’s licence conditions and that 
this failure delayed regulatory action and the identification of possible environmental 
impacts. 

 

 

   

                                                            

148  Submission from Department of Environment Regulation, November 2014, p 2. 
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CHAPTER 5 

REGULATORY RESPONSE  

REGULATORY OVERSIGHT OF BIO-ORGANICS OPERATIONS 

Hardstand specifications and conditions 

5.1 The hardstand on a composting facility is intended to prevent liquid from the 
composting process infiltrating the land and groundwater. The Licence Revocation 
Decision for the Bio-Organics facility states that licence conditions relating to the 
hardstand constitute a ‘prime and fundamental pollution control requirement for 
composting waste.’149   

5.2 Failure to comply with permeability requirements is regarded by the department as 

a significant and fundamental risk to the environment as it may 
enable nutrient rich leachate (and/or controlled waste) to enter the 
environment and contaminate the groundwater beneath or proximate 
to the composting operation.150 

Compliance with works approval  

5.3 The department’s usual process for verifying infrastructure in 2002 was to require a 
compliance document from the holder of the works approval. An inspection by the 
department to verify compliance after installation was not, and is still not, routine 
practice because:  

when something has been completed, a simple walk–across site 
inspection will not give one an indication, in many cases, of whether 
the liner has been properly constructed. It is the engineering 
supervision and the tests that are done during construction that would 
provide … the assurance that the standards required had been met.151 

5.4 On occasion, additional certification to a compliance document is required: 

 In some cases the compliance document goes beyond a mere 
statement from the holder of the works approval that they have 
complied with the conditions. For example, recent works approvals 
granted for landfills require certification by qualified engineers that 
the construction of the landfill liner has met the standard specified in 
the works approval.152 

                                                            

149  Department of Environment Regulation, Licence Revocation Decision, 27 June 2014, p 4. 
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5.5 Bio-Organics’ works approval contained specifications to ensure that construction of 
the hardstand met certain design standards and was fit for purpose:   

It is intended to be, basically, two layers of compacted clay to form 
the hardstand, each layer of about 150 millimetres, to give you a total 
of 300 millimetres, and there are geotechnical tests that are done on 
hardstands like that to confirm whether they meet the permeability 
requirements.153 

5.6 The degree to which compliance was verified prior to operations commencing in 2002 
is unclear. Departmental records indicate that Bio-Organics submitted a compliance 
document (as required by the Works Approval)154 and a site inspection was 
undertaken, however the department was not able to confirm that compliance was 
verified.155 

5.7 The premise’s works approval required construction of the leachate retention basin to 
be supervised and verified by a geo-technical consultant.156 Bio-Organics confirmed in 
writing that the facility was constructed in accordance with the terms of the works 
approval157and compaction test certificates for the leachate retention basin and the 
hardstand were provided to the department.158 Bio-Organics advised that permeability 
certificates would also be submitted159 however these are not on the department’s 
records. It appears that the permeability certificates were either not provided by Bio-
Organics or not maintained by the department.160 

Finding 22:  The Committee finds that the department cannot provide evidence that it 
verified  that construction of all aspects of the premise’s infrastructure complied with 
works approval specifications before Bio-Organics’ licence to operate was issued. 

 

Recommendation 3:  The Committee recommends that the Minister for Environment 
investigate and report to the Legislative Council on the cause of the system failure that 
resulted in the department issuing Bio-Organics with a licence to operate without 
verification of compliance with works approval specifications.    

                                                            

153  Kerry Laszig, Director, Licensing and Approvals, Department of Environment Regulation, Transcript of 
Evidence, 23 March 2015, p 16. 

154  Condition W3(d), Department of Environment Regulation, Works Approval 3177/2001, p 4. 
155  Jason Banks, Director General, and Kerry Laszig, Director, Licensing and Approvals, Department of 

Environment Regulation, Transcript of Evidence, 23 March 2015, p 15. 
156  Department of Environment Regulation, Works Approval 3177/2001, Attachment 3. 
157  Daniel Avila, Director, ATA Construction Pty Ltd to Wayne Enor, Department of Environmental 

Protection Facsimile, dated 2 April 2002. 
158  Daniel Avila, Director, ATA Construction Pty Ltd to Wayne Enor, Department of Environmental 

Protection, Facsimile, 11 April 2002. 
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160  Jason Banks, Director General, Department of Environment Regulation, Letter, 8 April 2016, p 1. 
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Recommendation 4:  The Committee recommends that the Department of 
Environment Regulation adopt procedures to assert the requirement to verify 
compliance with works approval specifications before a licence to operate is issued. 

 

Compliance with licence conditions 

5.8 The department’s annual compliance inspections of prescribed premises encompass 
examination of infrastructure and operations (including infrastructure integrity and 
maintenance)161 with the primary focus on compliance with licence conditions.162 
Compliance officers will also typically sight the complaints register.163 

5.9 Prior to the licence amendment in 2013, the department’s records indicate ‘a small 
number of inspections’ at the Bio-Organics premises in 2005, 2007 and 2010.164 A 
‘formalised’ inspection program did not exist at that time.165 

5.10 The department’s evidence to the Committee does not explain the operational failings 
that allowed large amounts of unauthorised controlled waste to be received at the 
premises over many years: 

The CHAIRMAN: In this case what we had was noncompliant 
infrastructure and large amounts of non-approved waste going 
through the facility … that was unnoticed until very late in the day…    

Ms Laszig: It is not clear from the record why action was not taken 
earlier in relation to the fairly significant quantities of liquid waste 
that were being received at the premises without being authorised 
through the licence. Certainly, the earliest record that I could identify 
of observing that there seemed to be some discrepancy between the 
small quantities of approved biological activators and the quantities 
of liquid waste received was back in 2007 … The record shows that 
the then Department of Environment and Conservation wrote to Bio-
Organics noting that it had become aware of possible discrepancies 
and requesting details of specified wastes and copies of approvals by 
a particular date. In my review of the records I could not locate any 
response to that letter on the records.166 

                                                            

161  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 
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AMENDED LICENCE IN DECEMBER 2013 

5.11 Around the time of Bio-Organics’ peak intake of controlled waste in December 2013 
(over 30 million litres), the department issued an amended licence that sought ‘to 

bring the premises into some form of regulatory control’167 and which ‘considerably 

constrained the operation and focused it on lower risk activities that had been carried 
out in the past.’168 The Committee notes with concern that the department’s evidence 
acknowledges that the facility—a licensed prescribed premises—operated for many 
years with little or no regulatory control.  

5.12 The purpose of the licence amendment was to control the premise’s management of 
liquid waste and to strengthen the company’s auditing and reporting obligations:169 

DER significantly limited and controlled the receival of liquid waste 
and required a series of studies and monitoring to be undertaken via 
a licence amendment on 16 December 2013 ... Ultimately, the licence 
was revoked in June 2014, following the provision of data required by 
new conditions imposed by DER in the December 2013 licence 
amendment.170  

Amended licence conditions 

5.13 The amended licence classifies the facility as a Category 61 (liquid waste facility) and 
67A (compost manufacturing facility) prescribed premises in accordance with 
Schedule 1 of the EP Regulations: 

61 Liquid waste facility: premises on which liquid waste 
produced on other premises (other than sewerage waste) is 
stored, reprocessed, treated, or discharged onto land. 

67A Compost manufacturing and soil blending: premises on which 
organic material (excluding silage) or waste is stored 
pending processing, mixing, drying or composting to produce 
commercial quantities of compost or blended soils.171 

5.14 Despite an increase in odour complaints, the department’s expressed concern about 
waste intake, and the spill incident—all occurring in 2013—an amended licence was 
issued which placed conditions on Bio-Organics’ operations by registering the 
premises as a Category 61 liquid waste facility:  

                                                            

167  Jason Banks, Director General, Department of Environment Regulation, Transcript of Evidence,            
29 March 2015, p 20. 

168  Peter Skitmore, Director, Environmental Sciences, Department of Environment Regulation, Transcript of 
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 At the time the licence was amended there were also requirements … 
placed on Bio-Organics to demonstrate that their infrastructure met 
the required standards … I suppose that there was verification [of 
infrastructure] required, but the reality is that Bio-Organics was 

already receiving quantities of liquid waste significantly above the 
prescribed premises thresholds for liquid waste facilities.172  

Infrastructure requirements 

5.15 The spill incident in August 2013 alerted the department to the possibility of problems 
with the infrastructure which, if verified, had the potential to cause groundwater 
contamination:  

So then the question becomes: where did [the spill] come from and 
why? And that is where focus goes onto infrastructure integrity.173 

5.16 A green composting facility does not necessarily have the infrastructure to operate as a 
liquid waste facility174 and Bio-Organics’ amended licence contained a number of 
environmental improvements to be completed by early 2014.  

5.17 Given the stockpiles of compost on the premises and the filled leachate retention 
pond, it was not possible to visually verify the integrity of the premise’s infrastructure 
at the time of the licence amendment. The amended licence therefore placed an 
obligation on Bio-Organics to conduct certain tests to provide verification.175 
Environmental improvement requirements (due by specified dates in 2014) included 
provision of a report on the integrity, thickness and permeability of the lining of the 
leachate retention basin and testing of the composting pad against relevant design 
standards.176 

5.18 Other improvement requirements included: 

 a comprehensive monitoring program to assess the status of ground water and 
a groundwater management plan  

 an odour assessment report 

 an Acid Sulfate Soil Management Plan 

 a plan to make the necessary improvements to the pad where it does not meet 
relevant design standards.177  

                                                            

172  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, pp 4-5.  

173  ibid., p 3. 
174  ibid., p 4. 
175  ibid., p 5. 
176  Condition E1, Department of Environment Regulation, Amended Licence L8475/2010/2, Bio-Organics 

Pty Ltd, 16 December 2013, p 10. 
177  Department of Environment Regulation, Amended Licence L8475/2010/2, Bio-Organics Pty Ltd,           

16 December 2013. 



Environment and Public Affairs Committee FORTY-FIFTH REPORT 

46  

5.19 A purpose of construction specifications and licence conditions is to minimize the 
likelihood of leachate contaminating the environment. There is a greater risk of 
leachate dripping into the groundwater if fluid is allowed to pool on the hardstand178 
and Bio-Organics’ pre-2013 licences required that the hardstand was ‘bunded and of 
sufficient capacity to contain any leachate plus rainfall without overtopping.’179 

5.20 The amended licence in 2013 included a condition that required no pooling of leachate 
liquid on the hardstand.180  

5.21 The results of the engineering tests required by the amended licence identified that the 
permeability of the hardstand was substandard and the composting pad did not meet 
the required thickness.181 The department confirmed that the eventual identification of 
inadequacies in the integrity of the infrastructure was ‘a direct result of modifying the 
licence.’182  

Finding 23:  The Committee finds that the department’s regulation of the Bio-Organics 
facility was reactive. It was not until a possible contamination event in August 2013, 
identified by members of the public, that the department took action to identify and 
address non-compliant infrastructure and unauthorised waste intake at the premises. 

Waste intake and storage of waste 

5.22 Condition G1 of the amended licence limited the types of waste that could be accepted 
at the premises to green-waste; specified controlled wastes; peat, topsoil and sawdust; 
waste paper and paper sludge not treated with bleaching agents; and malting and 
brewing waste.183 

5.23 Intake of controlled waste was limited to 9000 tonnes per annum184 within the 
following categories: 

 grease wastes 

 vegetable oils and derivatives and other wastes 
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 wastes from the production formulation or use of inks, dyes, resins adhesives, 
glues, latex or plasticisers 

 surfactants – wetting agents 

 acids, dilute phosphoric acid only 

 non toxic salts 

 stormwater 

 pondwater.185 

5.24 The department confirmed that the allowable controlled waste categories in the 
amended licence do not constitute a high environmental risk: 

They are basically organic material that would compost through the 
composting process.186 

5.25 The amended licence contained conditions regarding the storage of mulched green-
waste187 and hazardous chemicals188 however there were no conditions relating to the 
application or storage of controlled waste at the site. The department understood that 
the liquid waste received at the premises ‘was applied directly to the compost 
windrows’ and there was, as a consequence, ‘no storage’ of the waste.189  

TIMELINESS OF REGULATORY ACTION 

5.26 Evidence obtained by the Committee demonstrates that the department did not verify 
compliance with infrastructure requirements or regulate waste intake from the 
commencement of Bio-Organics’ operations in 2002. Notwithstanding the 
department’s documented concerns about aspects of the premise’s operations as early 
as 2005 (regarding acid sulphate soils), decisive regulatory action was not taken until 
late 2013. 

5.27 The department ‘acknowledges that the time frame was protracted from the increase 

in community complaints in early 2013 to the initial formal regulatory response of the 
licence amendment in December 2013.’190 The department’s submission does not 
address the timeliness of regulatory action prior to 2013. 

5.28 The following exchange is instructive:  

                                                            

185  Condition G4, Department of Environment Regulation, Amended Licence L8475/2010/2, Bio-Organics 
Pty Ltd, 16 December 2013, p 4. 

186  Peter Skitmore, Director, Environmental Sciences, Department of Environment Regulation, Transcript of 
Evidence, 29 March 2016, p 7. 

187  Condition G7(a)-((f), Department of Environment Regulation, Amended Licence L8475/2010/2,          
Bio-Organics Pty Ltd,  16 December 2013, p 4. 

188  Condition W4(a)–(d), Department of Environment Regulation, Amended Licence L8475/2010/2,         
Bio-Organics Pty Ltd,  16 December 2013, p 4. 

189  Peter Skitmore, Director, Environmental Sciences, Department of Environment Regulation, Transcript of 
Evidence, 29 March 2016, p 6. 

190  Submission from Department of Environment Regulation, November 2014, p 2. 
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Hon BRIAN ELLIS: ... Do you acknowledge a protracted time frame 
in regulating the site at any stage?  

Mr Banks: Certainly, the time frame was roughly 18 months, I guess, 
from the February identification of the odour issue. The odour issue 
then escalated to a potential contamination issue. There was a licence 
amendment to try to get the premises into compliance with acceptable 
environmental practices. That was followed by a process which 
intended to suspend the licence. Rather than suspending it, I then 
went down the pathway of revoking the licence. Some of those time 
frames are related to appropriate procedural fairness, statutory 
consultation requirements in terms of before making statutory 
decisions. Yes, I acknowledge it was 18 months.191 

5.29 The department’s evidence in relation to the timeliness of its regulatory action is 
equivocal and generally refers to the period since its current incarnation as DER in 
2013. The Committee is of the view that the department, despite various name 
changes since 2002, is the same operational and regulatory entity and cannot 
disassociate itself from past operational activities and decisions. 

5.30 While acknowledging the ultimate effect of the 2013 licence amendment (being the 
revocation of Bio-Organics’ licence), the Committee questioned the appropriateness 
of the department’s regulatory response given the history of non-compliance:    

The CHAIRMAN: It seems to me that if you establish a regime for 
dealing with controlled and hazardous waste, and people … are found 
not to be complying with the conditions [of their licence], surely the 
response would be to take some action against them, rather than 
change the conditions to suit what they have been doing? … It just 
seems incongruous that we have a resourced compliance area … and 
when a discrepancy is detected we do more than turn a blind eye to it; 
we actually accommodate it!  

Ms Laszig: Certainly with respect to the 2013 amendment … that 
flowed after the department had formed the view that the licence 
condition around the use of approved biological activators was 
invalid … The department’s view then was that the best way of 
reining in and responding to what was happening was in fact to 
amend the licence and impose enforceable valid conditions … 192 
[emphasis added]  

                                                            

191  Hon Brian Ellis MLC, Member, Standing Committee on Environment and Public Affairs and Jason 
Banks, Director General, Department of Environment Regulation, Transcript of Evidence, 23 March 
2015, p 14. 

192  Hon Simon O’Brien MLC and Ms Kerry Laszig, Acting Executive Director, Licensing and Approvals, 
Department of Environment Regulation, Transcript of Evidence, 29 March 2016, pp 10-11. 
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5.31 However, the licence requirement that the licensee ‘shall only use biological 
activators that have been approved by the Director’193 is, in the Committee’s view, an 
enforceable licence condition that the department failed to regulate.  

Finding 24:  The Committee finds that the department failed to regulate Bio-Organics’ 
licence condition G3(b) which allowed for the approval of biological activators by the 
Director of the department. 

5.32 Approvals for biological activators were provided between 2002 and 2007, the last of 
which was six years prior to Bio-Organics’ licence amendment in late 2013. There 
appears to have been no effective regulation of the premise’s intake of controlled 
waste in the intervening years. 

Finding 25:  The Committee finds that the department failed to monitor and regulate 
Bio-Organics’ intake of controlled waste from 2007 until late 2013. 

 

EXPIRY OF PLANNING APPROVAL 

5.33 On 6 February 2013, Bio-Dynamics lodged a development application with the Shire 
to seek approval to conduct ‘the same composting activity, but without the current 
licence conditions that restrict the composting of certain wastes (i.e. animal 
manure).’194   

5.34 According to the Shire, the development application prompted a ‘vigorous response 
from the community’ about the possible environmental impact of the proposal.195  In 
addition, the original ten-year development approval had expired—meaning that Bio-
Organics’ operations became unauthorised under the Shire’s Town Planning Scheme 
No 2 (TPS 2) and the provisions of the Planning and Development Act 2005.196 It was 
only during consideration of Bio-Organics’ second planning application that the Shire 
became aware that the ten-year planning approval for the premises had expired in 
2011.197  

Finding 26:  The Committee finds that the Shire of Serpentine Jarrahdale failed to 
recognise, until early 2013, that Bio-Organics’ planning approval had expired in 2011. 

 

                                                            

193  Department of Environmental Protection, Licence Number 7770/1, ATA Construction Pty Ltd t/as 
Oakford Organics, 24 April 2002, p 5. 

194  Bio-Dynamics Pty Ltd, Development Application, 6 February 2013, p 2. 
195  Submission from Shire of Serpentine Jarrahdale, 5 December 2014, p 1. 
196  ibid. 
197  Richard Gorbunow, Shire of Serpentine Jarrahdale, Letter, dated 30 September 2015. 
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5.35 Bio-Organics’ development application was not approved.  According to the Shire, it 
adopted a precautionary approach due to issues associated with unauthorised land use 
and community concern. In particular, the failure of the department to provide 
information regarding the management of controlled waste on the site meant that the 
Shire was not satisfied that the premises and potential environmental impacts would 
be adequately regulated.198      

5.36 Given that discussions between Bio-Organics and the department were occurring in 
relation to the continued operation of the facility, the Shire considered that it would be 
‘very difficult’ for it to step in and close the facility even though the premises was 
operating without current development approval:199 

The CHAIRMAN: … This is a technical question that I want to put to 
the shire now: was Bio-Organics operating illegally once the 
development approval expired; and, if yes, what would be the 
consequence of that?  

Mr Turner: That is the basis of our legal proceedings and that is the 
advice that we have got from our lawyers that that is the case.200 

5.37 Legal proceedings commenced by the Shire relating to Bio-Organics’ unauthorised 
land use under TPS 2 are ongoing.201 

5.38 The expiry of planning approval does not provide a statutory trigger for the 
department to revoke a licence: 

The department was aware that by that point the planning approval 
for the facility had expired. However ... under the terms of the 
Environmental Protection Act ... the grounds that would allow the 
department to suspend or revoke an EP act licence do not include that 
a relevant planning approval has expired.202  

5.39 The Shire advised the Committee that it has taken action to ensure that the expiration 
of planning approvals in the future will be acted upon in a timely manner.203 

                                                            

198  Submission from  Richard Gorbunow, Chief Executive Officer, Shire of Serpentine Jarrahdale,                
5 December 2014, p 2. 

199  Deon Van Der Linde, Acting Director, Planning, Shire of Serpentine Jarrahdale, Transcript of Evidence, 
23 September 2015, p 5. 

200  Hon Simon O’Brien MLC, Chairman, Standing Committee on Environment and Public Affairs and Mr 
Tony Turner, Manager, Health and Building, Shire of Serpentine Jarrahdale, Transcript of Evidence,      
23 September 2015, p 6. 

201  Tony Turner Manager, Health and Building, Shire of Serpentine Jarrahdale, telephone advice,                
12 August 2016. 

202  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 
Regulation, Transcript of Evidence, 29 March 2016, p 20. 

203  Richard Gorbunow, Chief Executive Officer, Shire of Serpentine Jarrahdale, Transcript of Evidence,     
23 September 2015, p 5. 
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Administrative systems have been expanded to include the registration of time limited 
approvals with corresponding action dates.204 

REVOCATION OF LICENCE 

Non-compliance with amended licence  

5.40 Site visits by the department in December 2013 and January 2014 identified  
non-compliance with eight conditions of the amended licence including waste intake 
and reporting, and improvement actions. As a consequence, a notice of intention to 
suspend Bio-Organics’ licence was issued on 7 February 2014.205 

5.41 Further breaches, described by the department as ‘fundamental to preventing 

emissions of nutrients from liquid waste and the composting process from impacting 
the groundwater’ were identified following a site inspection on 21 March 2014.206  
Monitoring information received by the department around this time also indicated 
that nearby groundwater had ‘significantly elevated levels’ of total nitrogen.207 

5.42 The analysis of new data on groundwater down-gradient from the premises in  
mid-May 2014 ‘confirmed DER's view that the Bio-Organics operation had most 
likely impacted on groundwater’ and the decision was made to revoke the licence and 
issue a Closure Notice on 27 June 2014.208 According to the department, the decision 
to revoke the licence was not based on odour complaints but on ‘breaches of licence 

conditions and data indicating impacts had occurred on groundwater both on and off 
the premises.’209 

Revocation decision 

5.43 The grounds for the licence revocation decision of 27 June 2014 was the breach of two 
licence conditions relating to the hardstand:   

Condition W2(a) This condition states “The licensee shall ensure all 
composting material is processed on the Hardstand 
area.” 

“Hardstand” is defined in the licence as “Hardstand 
means a surface with a permeability of 10-9 metres 
per second or less”. 

                                                            

204  Richard Gorbunow, Shire of Serpentine Jarrahdale, Letter, 30 September 2015. 
205  Submission from Department of Environment Regulation, November 2014, p 10. 
206  ibid. 
207  ibid. 
208  ibid., p 11. 
209  ibid., p 2. 
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Condition W2(b) This condition states “The licensee shall ensure that 
no pooling of leachate liquid occurs on the 
Hardstand area.”210 

5.44 The decision provides the following evidence in relation to the breaches: 

 Inspectors from DER visited the subject premises on 21 March 2014 
and found composting material on the … ‘composting hardstand’ 
(Hardstand Area), contrary to the requirement of condition W2(a) of 
the Licence, in that the Hardstand Area did not meet the minimum 
permeability required under the Licence. 

 Inspectors from DER visited the subject premises on 21 March 2014 
and found pooling of leachate liquid contrary to the requirement of 
condition W2(b).211 

5.45 The department explained the significance of the breaches: 

The CHAIRMAN: So is it a case that it is permeating through the 
hardstand or running off the hardstand or both?  

Mr Nelson: The risk of it running off the hardstand would be more 
likely from a significant rain event, which would cause localised 
flooding. That has been significantly reduced now with the clay bund 
that has been put around the hardstand. However, the main risk that 
we saw was the actual pooling with waste that was actually in the 
leachate on the hardstand itself permeating through.212 

5.46 In addition to the above, inspections by the department indicated that different 
materials were stockpiled off the area of the hardstand (or ‘what we believe is the 
hardstand’)213 and that there were concerns about the permeability of the leachate 
pond.214 

5.47 Appeals by Bio-Organics against the revocation decision and the requirements of the 
closure notice were dismissed by the Minister for Environment.215 Additional third 
party appeals regarding the licence amendment were not determined given that the 
decision to revoke the licence was upheld.216 

                                                            

210  Department of Environment Regulation, Licence Revocation Decision, 27 June 2014, p 1. 
211  ibid., p 3. 
212  Hon Simon O’Brien MLC, Chairman, Standing Committee on Environment and Public Affairs and Jason 

Nelson, Senior Investigator, Department of Environment Regulation, Transcript of Evidence,                  
23 March 2015, p 16. 

213  Jason Nelson, Senior Investigator, Department of Environment Regulation, Transcript of Evidence,       
23 March 2015, p17. 

214  ibid., p 17. 
215  Minister’s Appeal Determination, Appeal Numbers 134 and 135 of 2014, 29 September 2015. 
216  Hon Albert Jacob MLA, Minister for Environment, Minister’s Appeal Determination, Appeal Numbers: 

134 and 135 of 2014, 29 September 2015. 
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Investigation notice 

5.48 Following a number of unsatisfactory responses to ‘Action Required’ letters, the 
department concluded that appropriate action was not being taken by Bio-Organics to 
investigate and assess possible contamination at the site. Consequently, an 
Investigation Notice was issued on 2 October 2014.217  

5.49 An appeal by Bio-Organics against the requirements of the investigation notice was 
dismissed by the Contaminated Sites Committee on 18 March 2015.218   

                                                            

217  Submission from Department of Environment Regulation, November 2014, p 5. 
218  Contaminated Sites Committee, Amended decision in Respect of Appeal Against Requirements of 

Investigation Notice, CSC 14/2014, 18 March 2015. 
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CHAPTER 6 

STATUS OF INVESTIGATIONS 

STATUS OF THE DEPARTMENT’S INVESTIGATIONS  

Compliance with the closure notice 

6.1 In November 2014, the department informed the Committee that alleged non-
compliance by Bio-Organics with the requirements of the closure notice (issued on  
27 June 2014) ranged from minor to significant, with the significant breaches under 
investigation by the department. At that time, some of the compliance issues were the 
subject of Bio-Organics’ (dismissed) appeal against the requirements of the Closure 
Notice.219 

6.2 In addition to independent compliance monitoring by an auditor (as required under the 
closure notice),220 the department has conducted weekly inspections to assess 
compliance with the closure notice. Between June 2014 and March 2016,  
89 inspections of the premises were conducted.221  

6.3 As at June 2015, Bio-Organics had been ‘generally compliant’ with the requirements 
of the closure notice, however alleged breaches in regard to timeframes and water 
sampling were being investigated by the department.222   

6.4 By March 2016, Bio-Organics had complied with the requirement to cease receiving 
and processing compost. The requirement to remove all remaining product from the 
premises by 27 December 2014 had not been completed, with the department 
estimating that approximately 70 per cent of the product (24 863 cubic metres—
equivalent to 10 Olympic swimming pools) had been removed.223  

6.5 On 7 July 2016 the department commenced prosecution proceedings against  
Bio-Organics for continued non-compliance with the closure notice, with 13 charges 
filed with the Armadale Magistrates Court.224 

6.6 Compost products tested by the department since August 2014 were not found to be 
contaminated.225 Leachate testing and analysis of the composition of the compost 

                                                            

219  Submission from Department of Environment Regulation, November 2014, pp 11-12. 
220  ibid., p 11. 
221  Department of Environment Regulation, Powerpoint presentation tabled during hearing held on              

29 March 2016, p 26. 
222  Hon Albert Jacob MLA, Minister for Environment, Letter, 10 June 2015, attachment from Mr Jason 

Banks, Director General, Department of Environment Regulation, p 1. 
223  Department of Environment Regulation, Powerpoint presentation tabled during hearing held on              

29 March 2016, p 26. 
224  Department of Environment Regulation, Community updates: Bio-Organics Pty Ltd Oakford. Available 

at: <https://www.der.wa.gov.au/our-work/community-updates/87-bio-organics-pty-ltd-oakford >. Viewed 
20 July 2016. 
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material revealed the presence of nutrients (phosphorus and nitrogen) but ‘no other 
elements of concern or contaminants of concern.’226  

Contaminated Sites Register 

6.7 The classification of the site as ‘possibly contaminated—investigation required’ 
means that the nature and extent of possible contamination is yet to be determined. 
When data from ongoing investigations and groundwater monitoring enables a 
determination, the site will be classified as either ‘contaminated—remediation 
required; contaminated—restricted use; remediated for restricted use; not 
contaminated—unrestricted use’ or ‘decontaminated’.227 

Results of investigations to date 

6.8 Groundwater monitoring to determine the nature and extent of possible contamination 
is ongoing. The Committee is therefore unable to make definitive conclusions in this 
regard. Evidence obtained to date is outlined below. 

Groundwater monitoring 

6.9 The investigation notice issued in accordance with the CS Act requires a groundwater 
sampling and analysis plan with four quarterly monitoring events over the course of 
one year. During October 2015, nine temporary pilot bores and 12 permanent 
monitoring bores were installed on the Bio-Organics site and off-site to the east. The 
first of four monitoring events occurred in November 2015, involving sampling from 
the 21 monitoring wells.228 The process is due to conclude in November 2016.229 

6.10 Groundwater monitoring, while taking several months to complete, will provide: 

comprehensive and conclusive information so that the impacts on 
groundwater quality can be quantified, and their horizontal and 
vertical extent determined with an acceptable degree of accuracy.230  

6.11 The report from the groundwater monitoring consultant is subject to review by an 
independent auditor. As of March 2016, the department had received interim 
monitoring results and was awaiting the final audited report and recommendations.231 
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Following review of the report, the consultant will write to residents and updated 
information will be provided on the department’s website.232  

6.12 The primary parameters for the groundwater analysis will include nutrients (nitrogen 
and phosphorus), metals and metalloids, hardness, total dissolved solids and major 
ions, and phenols. Secondary parameters include hydrocarbons, chlorinated solvents, 
semi-volatile chlorinated hydrocarbons and volatile organic compounds, surfactants, 
pesticides and PCBs.233  

6.13 The monitoring results indicate that the groundwater flows in an easterly direction and 
further monitoring will establish whether this is subject to seasonal variation.234 

6.14 The preliminary analysis of the groundwater found: 

 nitrogen and phosphorus in groundwater near the Bio-Organics site exceed the 
criteria for the protection of freshwater ecosystems, drinking water and 
agricultural irrigation 

 metals (aluminium, chromium, copper, iron, nickel and zinc) exceed the 
criteria for the protection of freshwater ecosystems 

 aluminium, iron and nickel exceed the criteria for drinking water and non-
potable water use 

 secondary contaminants were ‘generally not detected’ however hydrocarbons 
were detected in some bores.235 

6.15 The auditor’s comments on the draft report include: 

The auditor considered further work was needed to interpret the 
November results, especially to differentiate impacts to groundwater 
as a result of site activities compared to regional groundwater 
quality. 

The auditor recommended that the consultant should retain 
‘secondary parameters’ for some groundwater monitoring wells, and 
investigate alternative analytical methods. 

The auditor also asked the consultant to review whether the 
groundwater monitoring network adequately delineates any impacts 
emanating from the site, and if not, whether additional monitoring 
wells should be installed. 

                                                            

232  Department of Environment Regulation, Powerpoint presentation tabled during hearing held on              
29 March 2016, p 31. 

233  ibid., p 30. 
234  ibid., p 33. 
235  ibid. 
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The auditor and consultant agreed on the need for further 
sampling.236 

Cause and extent of possible contamination 

6.16 Bio-Organics’ licence was not revoked for causing pollution, but to ‘prevent pollution 

occurring from ongoing emissions, based on data showing elevated nutrient levels in 
groundwater both on and off-site.’237  

6.17 Classification of the Bio-Organics site under the CS Act is under investigation, with 
classification of Mr Dempsey’s property at Lot 7 Orton Road deferred until the results 
of groundwater studies undertaken under the investigation notice are available.238 The 
groundwater monitoring results will also enable the department to determine whether 
any other properties should be classified under the CS Act. If the Bio-Organics site or 
neighbouring properties are found to be contaminated, the department will ‘ensure 

that information around the contamination status of the property is formally notified 
to people, including future owners and occupiers.’239 

6.18 Groundwater monitoring results are measured against various standards relating to 
water usage, with varying levels of contamination considered safe for specific 
purposes:  

contamination might relate to drinking water standards, stock water 
standards, short-term irrigation standards, long-term irrigation 
standards or non-potable water guidelines, so there is a whole range 
of guidelines that you would then need to interpret these data 
against.240 

6.19 Variables such as soil type and input from fertilisers and septic tanks will influence a 
‘normal’ reading for total nitrogen in any given location.241 Consequently, 
investigation and analysis is required to understand the regional context in order to 
identify the source of elevated nutrients: 242 

It is a complex issue and there are questions of regional groundwater 
quality, and it is in a farming situation. When you have adjacent 
farming paddocks, that complicates the situation in terms of nutrients 

                                                            

236  ibid., p 34. 
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in the groundwater in that area. There will be further analysis of the 
sampling event by both the consultant and the auditor to address that 
issue.243 

6.20 The Appeals Committee Report in relation to the revocation of Bio-Organics’ licence, 
in considering this issue, concluded that:  

it appears existing land uses in the vicinity of the Bio-Organics’ site 
are likely to be relatively significant sources of nitrogen discharges to 
ground and surface water.244 

Presence of a contamination plume 

6.21 The department’s Investigation Notice states that initial groundwater monitoring 
results indicate that the Bio-Organics site is possibly contaminated and that: 

it is likely that contamination in groundwater has migrated off-site to 
adjacent parcels of land.245 

6.22 Bio-Organics dispute the department’s identification of a plume of elevated total 
nitrogen extending south-easterly from the site and the Committee notes that advice to 
the Appeals Committee from the CSIRO was that ‘inconsistent water quality data’ 
makes such a determination difficult.246  

6.23 Results from the comprehensive groundwater investigation and monitoring program 
undertaken in accordance with the Investigation Notice will provide more conclusive 
evidence in relation to the location and extent of possible contamination. Final results 
of the monitoring programme, due in November 2016, will enable the department to: 

define the source, nature and extent (spatially and temporally) of 
groundwater contamination, if any, that may be emanating from the 
site, and to assess whether groundwater underlying the site presents a 
risk to human health or the environment, both within the site and 
beyond the site boundary.247  

6.24 The investigation boundary may be reviewed if ‘volatile soil contaminants and/or a 
groundwater plume are identified.’248 
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Finding 27:  The Committee finds that the precise nature and extent of contamination 
at the Bio-Organics site and adjacent properties is still to be determined.  

Source of contamination 

6.25 According to an internal departmental memorandum from 2014, monitoring data 
indicated that ‘groundwater in the vicinity of the Bio-Organics composting facility has 

been contaminated by leachate from putrescible wastes, most probably as a result of 
activities at the site.’249 The most likely source of contamination was considered to be 
‘seepage from the wastewater pond at the site.’250  

6.26 These conclusions were reflected in the Licence Revocation Decision which found 
that Bio-Organics’ operations and licence breaches in relation to the hardstand were 
the most likely cause of elevated concentrations of nitrogen in the groundwater.251  

6.27 The department was less definitive about the source of contamination when it advised 
the Appeals Committee in 2015 that: 

it would be speculative to allocate the extent to which various 
components of infrastructure at the premises may have contributed to 
elevated nitrogen levels without an additional specifically targeted 
groundwater investigation and sampling program being 
implemented at the site. 252 [emphasis added] 

6.28 The department was not prepared to speculate on the precise source of contamination 
when it appeared before the Committee in late March 2016: 

There is one sampling event. I think it is premature in terms of the 
total program to answer that particular question. It is a complex issue 
and there are questions of regional groundwater quality, and it is in a 
farming situation.253 

Finding 28:  The Committee finds that that the extent to which non-compliant 
infrastructure or operational practices caused, or contributed to, environmental 
contamination, has not been determined.  
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6.29 Evidence before the Committee indicates that the prime focus of the groundwater 
investigation is to ascertain the nature and extent of possible contamination. It is the 
Committee’s view that it would be remiss of the department not to investigate and 
identify, as far as possible, the source of contamination to ensure that any causative 
factors are addressed in the environmental standard on composting and future 
regulatory activities.  

Recommendation 5:  The Committee recommends that the Department of 
Environment Regulation’s investigation of the nature and extent of potential 
groundwater contamination include identification of the extent to which non-compliant 
infrastructure or operational activities caused or contributed to contamination.  

 

Recommendation 6:  The Committee recommends that the results of the Department of 
Environment Regulation’s groundwater monitoring and investigation programme, 
including conclusions regarding the source of contamination, are made public. 

Diversion of liquid from the leachate retention pond  

Adjacent vineyard 

6.30 Concerns about possible contamination of a vineyard adjacent to the Bio-Organics 
premises (Lot 6) has been drawn to the Committee’s attention. The allegation is that 
the vineyard was irrigated with leachate from the composting facility.254 

Works approval application (2000) 

6.31 Bio-Organics’ works application in 2000 advised that storm water runoff would be 
drained into an existing dam from a gutter on the southern edge of the windrow pad 
and may be used to irrigate the adjacent vineyard:  

Inflow to the dam will be from both the compost pad drain, and the 
drain surrounding the vineyard on Lot 6. Water from the dam will be 
used, in the first instance to moisten raw materials used for 
composting. If the dam gets too full (from storm water run off) water 
will be used to irrigate the vineyard on Lot 6.255  

6.32 The application included that:  

[e]ven if leaching does occur, because of the pad design and slope, 

leachate will run via the V drains into the catchment dam where it 
will be held before being applied to either newly formed windrows, or 
onto the neighbouring vineyard.256 
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Licence conditions (2002) 

6.33 The original licence conditions contained the following relevant provisions in relation 
to drainage, leachate control and monitoring: 

W1(a) The licensee shall direct uncontaminated stormwater away 
from the hardstand and into dedicated stormwater drains… 

W1(c) The licensee shall direct uncontaminated stormwater into a 
sedimentation pond prior to its release off the premises or into an 
infiltration basin on the premises...  

W2(c) The licensee shall ensure any leachate or contaminated 
rainfall runoff from the hardstand area is directed to the leachate 
retention basin ... 

W3(a) The licensee shall ensure that, before any leachate is 
discharged off the premises from the leachate retention pond, a 
sample of leachate is taken from the leachate retention pond and is 
analysed for the following parameters on a six monthly basis: (pH, 
nitrogen, heavy metals)...  

W3(e) The licensee shall ensure that no leachate is disposed of from 
the leachate retention pond on the premises unless the Director has 
indicated in writing that the results analysed in accordance with these 
conditions show that the water quality of the leachate, when 
discharged into the environment, meets the appropriate guideline, in 
accordance with the Australian and New Zealand Guidelines for 
Fresh and Marine Water Quality 2000.257  

6.34 The department told the Committee that it does not have evidence to substantiate the 
allegation that leachate has been used to irrigate the adjacent vineyard: 

The department has no information … that wastewater has been 
applied to the vineyard.258  

6.35 Further, in accordance with Bio-Organics’ licence conditions: 

any use of liquid from the leachate retention pond to irrigate the 
vineyard on Lot 6 would have constituted a discharge off the 
premises, which would have required written notification from the 
Director under condition W3(e) that the water quality met the 
appropriate trigger values. DER has not identified any requests for, 
or written notifications provided by the Director regarding leachate 

                                                            

257  Department of Environmental Protection, ATA Construction Pty Ltd T/A Oakford Organics, Licence 
Number 7770/1, 24 April 2002, pp 7-8. 

258  Peter Skitmore, Director, Environmental Sciences, Department of Environment Regulation, Transcript of 
Evidence, 29 March 2016, p 30. 
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quality under condition W3(e) on the records prior to January 
2014.259 [emphasis added] 

6.36 While noting Bio-Organic’s stated intention (in 2002) to direct liquid from the 
leachate retention pond into the adjacent vineyard on occasion, the Committee does 
not have evidence to substantiate that such a diversion of leachate occurred.  

Finding 29:  The Committee does not have evidence that Bio-Organics directed water 
from the leachate retention pond to the adjacent vineyard however the Committee 
finds that Bio-Organics’ works approval application provides evidence of an intention 
to do so. 

 

6.37 The department’s evidence to the Committee is that groundwater monitoring has not 
been conducted at the vineyard because it is not down-gradient from the Bio-Organics 
site and it is not a prescribed premises regulated by the department:260 

Lot 6 was not included in the Sampling and Analysis Quality Plan 
approved by DER under the Investigation Notice, because the 
available information indicated that Lot 6 was cross-gradient from 
the Bio-Organics site (the suspected source of contamination).261 

6.38 The vineyard has not been reported to the department as ‘a known or suspected 
contaminated site’ in accordance with the CS Act, and accordingly, the ‘DER has no 
intention to classify it at this time’.262  

6.39 The Committee considers that evidence of Bio-Organics’ stated intention to irrigate 
the vineyard with water from the leachate retention pond supports the need for a 
contamination assessment of Lot 6.    

Recommendation 7:  The Committee recommends that the Department of 
Environment Regulation conduct a contamination assessment of the vineyard (Lot 6) 
adjacent to the Bio-Organics site. 

Dust suppression 

6.40 The Appeals Committee Report explains that licence requirements to prevent the 
pooling of leachate are designed to prevent the prolonged accumulation of liquid, 
‘rather than liquid of a temporary nature which may arise from run-off from rainfall 

or dust suppression activities and which may quickly dry up or flow across the 

                                                            

259  Jason Banks, Department of Environment Regulation, Attachment 5, Letter, 8 April 2016, p 1. 
260  Peter Skitmore, Director, Environmental Sciences, Department of Environment Regulation, Transcript of 

Evidence, 29 March 2016, p 29. 
261  Jason Banks, Department of Environment Regulation, Attachment 5, Letter, 8 April 2016, p 2. 
262  ibid. 
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hardstand to the leachate pond.’263 Evidence provided to the Appeals Committee was 
that Bio-Organics maintained three water carts at the site for dust control.264 

6.41 An inspection report from May 2003, noting that run-off from the hardstand area is 
collected in the evaporation pond, reported that: 

The water from the evaporation pond is only used in the composting 
process or to reduce dust on the unsealed roads and hardstand area 
between the stockpiles.265 [emphasis added] 

6.42 The department’s records do not contain any requests for, or written notifications by 
the Director in relation to, condition W3(e) prior to January 2014.266  The inspection 
report from 2003 is the only evidence obtained by the Committee regarding the use of 
water from the evaporation pond for dust suppression activities.  

6.43 It is anticipated that the results of ongoing groundwater monitoring and investigations 
will clarify the extent of contamination at the site. It is the Committee’s view 
(Recommendation 5) that the department’s investigations should seek to identify the 
source of contamination. 

Cause of odour 

6.44 The intake of large amounts of liquid waste at the premises is considered by the 
department as the most likely cause of odour and the increase in complaints from the 
local community in early 2013: 

The acceptance of large volumes of waste otherwise than approved by the 
licence is seen as probably the most significant factor in generating odour 
complaints and contributing to consequential impacts on groundwater 
quality.267  

6.45 Seasonal variability and evaporation rates can influence the likelihood of odour268 
however the department is uncertain why there was a spike in complaints at particular 
points in time:    

in 2010, when 9.8 million litres of waste was accepted, there were no 
odour complaints; in 2011, when 20 million litres of waste was 
accepted, there was one odour complaint; and in 2012, when 25 
million litres of waste was accepted, there were no odour complaints 

                                                            

263  Appeals Committee, Report to the Minister for Environment, Appeal Numbers 134-135 of 2014, August 
2015, August 2015, p 13. 

264  ibid. 
265  Department of Environmental Protection, Licence Inspection Report, 2 May 2003. 
266  Jason Banks, Department of Environment Regulation, Attachment 5, Letter, 8 April 2016, p 1.  
267  Submission from Department of Environment Regulation, November 2014, p 16. 
268  Hofstede & Associates, Liquid Grease Trap Waste Processing Capacity Through evaporation by 

Composting Green Waste in Open Windrows, 2014, p 11. Available at:  

<https://www.der.wa.gov.au/images/documents/about/documents/2291_-_Document_1_-_R.pdf>.   

Viewed 6 September 2016. 
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lodged with the Department ... No significant change in operations 
has been identified in about February and March 2013 to prompt the 
sudden increase in odour complaints from the community to the 
Department.269  

6.46 The Committee does not have sufficient evidence to retrospectively determine the 
cause of increased odour complaints at certain times, or to explain the incongruity 
between odour complaints and the facility’s intake of liquid waste. The Committee 
cannot help but speculate that scrutiny of the premise’s operations and 
contemporaneous investigation of odour complaints by the department may have 
established causative links. 

 

 

                                                            

269  Submission from Department of Environment Regulation, November 2014, p 9. 
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CHAPTER 7 

CHANGES TO REGULATORY PRACTICES 

REGULATORY REFORM  

Approvals and compliance 

7.1 The department conceded that despite all regulatory efforts, there will be 
circumstances in which emissions from industrial facilities impact the environment: 

Regardless of the regulatory regime and operational protocols in 
place and the specifications of relevant licences issued by DER, 
accidents, regulatory non-compliance and illegal acts by licensees 
are still capable of resulting in unacceptable impacts on the 
environment.270   

7.2 Despite the above, the department anticipates that recent reforms to its compliance and 
inspection program will facilitate the timely identification and response to regulatory 
issues.271  

7.3 In addition to a Guidance Statement on Regulatory Principles,272 the department has 
released a draft Guidance Statement on Environmental Standards that requires all new 
works approvals and licenses, as well as existing licences, to be assessed according to 
appropriate environmental standards.273 

Waste tracking 

7.4 As a result of deficiencies brought to light by the department’s regulation of Bio-
Organics’ operations, action has been taken to improve waste tracking and monitoring 
processes: 

This situation did throw up some shortcomings in terms of what was 
being done with the oversight and the linkage between our part V 
licensing and the controlled waste tracking, and we think that we 
have moved to close those gaps.274 

                                                            

270  Submission from Department of Environment Regulation, November 2014, p 17. 
271  ibid. 
272  Department of Environment Regulation, Guidance Statement: Regulatory principles, Environmental 

Protection Act 1986, Part V; Effective and Efficient Regulation, pp 2-4. Available at:                                   
< http://www.der.wa.gov.au/> (Viewed 1 September 2015). 

273  Department of Environment Regulation, Draft Guidance Statement: Environmental Standards for 
Division 3, Part V Environmental Protection Act 1986, at <http://www.der.wa.gov.au/>                 
(Viewed 1 September 2015), p 2. 

274  Jason Banks, Chief Executive Officer, Department of Environment Regulation, Transcript of Evidence, 
29 March 2016, p 14. 



Environment and Public Affairs Committee FORTY-FIFTH REPORT 

68  

7.5 Importantly, controlled waste tracking data and the licence conditions of each facility 
will be cross-referenced to ensure that premises only receive the amount and type of 
liquid waste that they are permitted.275  

7.6 Specific improvements to the department’s processes are: 

1. Vetting protocols on waste facilities before they are listed on 
the CWTS to ensure the correct authorisations are in place to 
allow them to accept controlled wastes. 

2. Monitoring controlled waste volumes transported on a 
quarterly basis to examine trends and proactive identification 
of issues 

3. Monitoring of waste facilities both licensed and unlicensed to 
ensure statutory thresholds and capacities are being adhered 
to.276 

7.7 The introduction of a quarterly reporting and analysis process to the CWTS will 
enable the department to identify non-compliance, including instances where licence 
limits on waste acceptance are exceeded, in a timely manner.277 

Record keeping 

7.8 The department acknowledges past deficiencies in its record keeping: 

 Certainly, the department has identified that its record keeping 
around licence amendments generally, which includes applications to 
amend licences from the licensees themselves, has not been 
systematic, until approximately nine months ago…278 

7.9 According to the department, record keeping standards have ‘significantly improved’ 
in relation to licence amendments, with the industry licensing system being used to 
‘systematically record all the amendments’.279  

7.10 Evidence outlined previously (see Findings 1, 3, 5, 6, 7, 8, 22) demonstrates that 
deficient record keeping by the department extended beyond the recording of licence 
amendments and included a failure to accurately and consistently document decisions 
and actions. 

                                                            

275  Submission from Department of Environment Regulation, November 2014, p 7. 
276  Department of Environment Regulation, Powerpoint presentation, tabled at hearing on 29 March 2016,    

p 24. 
277  Jason Banks, Department of Environment Regulation attachment to letter from Hon Albert Jacob MLA, 

Minister for Environment, dated 10 June 2015, p 3. 
278  Kerry Laszig, Acting Executive Director, Licensing and Approvals, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 10. 
279  ibid. 
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REGULATION OF THE COMPOSTING SECTOR 

7.11 Following the revocation of Bio-Organics’ licence in mid-2014, the department 
conducted an audit of the composting sector to assess operational practices, the 
suitability of licensing requirements across the sector, and compliance with licencing 
requirements.280  

7.12 The department’s audit and compliance program assessed the 28 open composting 
operations located in Perth and the South West. 281 Three of the four facilities found to 
be using large amounts of controlled waste in the composting process were 
appropriately licensed as Category 61 liquid waste facilities. The single operation that 
was not appropriately licensed was required to stop accepting liquid waste.282 

7.13 The audit found that: 

The majority of composting operations are open windrowing of green 
wastes with minimal addition of bio-activators apparent. However, 
the audit and compliance program also revealed that there were 
significant inconsistencies in the infrastructure existing and required 
across premises, and a lack of consistent groundwater monitoring 
requirements in DER licences.283  

7.14 The audit found that 68 per cent of licensed open operations were non-compliant with 
their licence conditions.284 The Committee has been advised that a risk based strategy 
was developed in order to address the non-compliance identified during the audit and 
that by June 2015 all high-risk issues had been resolved.285 

Draft Environmental Standard for Composting  

7.15 Composting facilities have the potential to cause environmental and health risks 
through the contamination of groundwater, surface water, soil and compost products, 
and the emission of odour. By establishing requirements for location and siting, 
infrastructure, operating methods, product specifications and environmental 
monitoring, the draft Environmental Standard for Composting (environmental 
standard) seeks to ‘reduce public health and environmental risks to an acceptable 
level’286 

                                                            

280  Submission from Department of Environment Regulation, November 2014, p 6. 
281  Department of Environment Regulation has 33 active Category 67A (Composting and Soil Blending) 

prescribed premises registered, and of these, 28 are open composting operations. 
282  Submission from Department of Environment Regulation, November 2014, p 6. 
283  ibid. 
284  Department of Environment Regulation, Consultation Paper: Environmental Standard for Composting,   

15 June 2015, p 3.  
285  Hon Albert Jacob MLA, Minister for Environment, Letter, 10 June 2015, Attachment from Jason Banks, 

Department of Environment Regulation, p 3. 
286  Department of Environment Regulation, Environmental Standard: Composting, March 2016, p 1. 
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7.16 The environmental standard applies to Category 67A compost manufacturing and soil 
blending prescribed premises.287  

7.17 An initial draft of the environmental standard was released for consultation in late 
June 2015,288 at which time certain industry members, the Western Australian Local 
Government Association and the Waste Management Association of Australia, asked 
the department ‘to convene an industry working group to provide comment on the 
draft standard.’289 The department also sought technical advice from the Department 
of Water in relation to hydrogeology and other issues relating to groundwater.290 

7.18 The feedback from the department’s consultation resulted in significant changes to the 
original draft document; consequently a second draft was released for further 
consultation in April 2016.291 

 

                                                            

287  Department of Environment Regulation, Environmental Standard: Composting, March 2016, 2016, p 1. 
288  Department of Environment Regulation, Consultation Paper: Environmental Standard for Composting,   

15 June 2015. 
289  Agnes Tay, Acting Director, Strategy and Reform, Department of Environment Regulation, Transcript of 

Evidence, 29 March 2016, p 24. 
290  ibid. 
291  ibid. 
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CHAPTER 8 

COMMUNICATION AND TRANSPARENCY 

PROVISION OF INFORMATION  

8.1 The Committee’s inquiries reveal a perception by petitioners, and the Shire to a lesser 
extent, that the department has been overly secretive in regard to its regulatory 
activities and Bio-Organics’ operations. Submissions and oral evidence from 
petitioners indicate mistrust of the department’s intentions, including its ability to 
effectively regulate the premises or its desire to openly identify and report on the 
nature and cause of possible contamination.   

Petitioners’ concerns 

8.2 The department’s failure to provide information about Bio-Organics’ operations and 
waste intake, and the associated health and environmental risks to local residents, is a 
matter of deep concern to petitioners: 

The council and community had been aware of the potential 
seriousness of contamination, but were unable to obtain information 
from the DER as to what substances were being transported into the 
shire and dumped, despite the constant stream of tankers into the site. 
The DER blocked access to this information, claiming it was a matter 
of protecting confidentiality of a commercial process. This was 
despite numerous complaints about odour, noxious dust and fumes, 
which regularly extended into neighbours’ properties and affected the 
health and wellbeing of occupants.292 

8.3 There is ongoing frustration from residents about a perceived failure by the 
department to keep them informed about activities at the site. Frequent truck 
movements to and from the premises since closure of the facility has added to 
residents’ concerns: 

“We are still being kept in the dark” by the D.E.R., as to the ongoing 
requirements and activities at Bio-Organics.293 

8.4 The department explained that the closure notice allowed sand to be brought onto the 
site to complete the existing compost product. Green waste, for mulching, had also 
been transported to the adjacent vineyard by way of an access road alongside the Bio-
Organics’ site.294 While the department has provided a number of documents and 

                                                            

292  Alan Clarkson, President, Serpentine Jarrahdale Ratepayers and Residents Association Inc., Transcript of 
Evidence, 22 April 2015, p 2. 

293  Barry O’Neil, Letter, 19 September 2015. 
294  Germaine Healy, Acting Director, Compliance and Enforcement, Department of Environment 

Regulation, Transcript of Evidence, 29 March 2016, p 30. 
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other information about the requirements of the closure notice on its website, it is clear 
that local residents do not feel adequately informed about current activities at the site.  

Shire of Serpentine-Jarrahdale’s concerns 

8.5 The Shire claims that the department’s failure to provide information about the type 
and volume of waste received at the facility severely impacted its planning 
development assessment processes.295    

8.6 In association with State Administrative Tribunal (SAT) proceedings about the 
premises’ planning approval, the Shire requested information from the department in 
relation to odour and groundwater impacts. No response was received:  

Our legal representation sent several letters to the DER asking for 
some feedback on some critical pointers and for some collaboration 
of the information that we had. However, we never got any formal 
response … from the DER and as far as I know the residents never 
received any confirmation about any pollution events or odour 
issues.296  

8.7 Nor did the Shire receive a response from the department to enquiries about licence 
requirements for environmental monitoring and waste approvals: 

even after repeated follow-up requests the Shire has never received a 
reply and the lack of information has inhibited the Shire's assessment 
of the environmental risks to adjacent food producers, local residents 
ground water supply (no scheme water) and the impacts on 
amenity’.297  

8.8 The Shire’s frustration with its interaction with the department is demonstrated in the 
following evidence from the Shire: 

pivotal development assessment and land use information relating to 
the volumes and types of controlled waste Bio-Organics was receiving 
[was not provided].  After written and repeated verbal requests to the 

DER, the only response has been a verbal reference to confidentiality 
of commercial activities. The position taken by the DER has 
significantly hampered the Shire’s planning development assessment 
process and constrained the investigation of environmental, health 
and amenity issues.298  

                                                            

295  Submission from Richard Gorbunow, Shire of Serpentine Jarrahdale, dated 5 December 2014, p 2. 
296  Tony Turner, Manager, Health and Building, Shire of Serpentine Jarrahdale, Transcript of Evidence,      

23 September 2015, p 3. 
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298  ibid. 
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Odour and groundwater monitoring 

8.9 Increased odour complaints and the contamination event in late 2013 prompted the 
Shire to request information about the department’s investigation and response to the 
potential contamination:  

One of the questions we asked was if there would be any ongoing 
monitoring because we were concerned about the extent of the 
contamination. Again the DER could not provide us with any details. 
All they could say was that that was the responsibility of the 
composting operator.299  

8.10 Due to the department’s lack of assistance, the Shire felt compelled to conduct its own 
odour studies and ground water monitoring. The results of those studies provided 
evidence of ‘significant odour impacts and ground and surface water pollution on lots 
adjacent to Bio-Organics composting site.’300 The Shire provided the department with 
its consultant’s analysis of the water samples, but received ‘little or no response from 
the DER on the report or the results, or from that pollution event.’301    

8.11 While it is not standard practice for a local government authority to conduct 
environmental monitoring, the Shire advised the Committee that, in this case, it acted 
in response to community concerns, a lack of information and the perceived 
ineffectual regulation by the department.302  

Perception of ineffectual regulation 

8.12 The Shire was provided with copies of licence renewals and amendments by the 
department, but it was not kept informed about how Bio-Organics’ activities would be 
monitored and regulated:  

Predominantly, the amendments and the licences had a requirement 
for monitoring and reporting, and when asked, the DER could not 
provide us with any details of the monitoring.303  

8.13 While acknowledging recent regulatory action by the department (including closure of 
the premises), evidence from the Shire and local residents indicates a perception that 
ineffectual regulation contributed to the possibility of contamination:304 

the prior inadequacy of regulatory control over BioOrganics in 
relation to its environmental obligations has contributed to the extent 

                                                            

299  Tony Turner, Manager, Health and Building, Shire of Serpentine Jarrahdale, Transcript of Evidence,      
23 September 2015, p 3. 

300  Submission from Richard Gorbunow, Chief Executive Officer, Shire of Serpentine Jarrahdale, dated        
5 December 2014, pp 1-2. 

301  Tony Turner, Manager, Health and Building, Shire of Serpentine Jarrahdale, Transcript of Evidence,      
23 September 2015, p 3. 
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of the current problem. Evidence tendered at the recent Hearing 
suggests there are gaps in the information held by the DER (and its 
predecessor entities) and as a result, its knowledge of the 
BioOrganics operations, processes, products and discharges was 
seriously lacking.305 

8.14 The Shire considers that a more collaborative approach by the department would 
result in a more effective and timely response to regulatory issues, while reassuring 
the community that prescribed premises are adequately regulated:  

Better collaboration between the regulators would hopefully have ... 
yielded significant improvements in relationships with the local 
community and provided for a greater sense of comfort and tolerance 
of the matter in the knowledge that the issues were being addressed 
by relevant Local and State Government authorities.306  

8.15 The Shire told the Committee that recent interaction with the department had been 
positive. The department had provided information to assist the Shire in its 
investigative and regulatory activities, and there was currently ‘considerable 

alignment between the work being undertaken by the DER and that of the Shire's 
experts.’307  

RESPONSE FROM THE DEPARTMENT 

Information about groundwater testing 

8.16 The department informed the Committee that requests for the results of groundwater 
testing in 2014 were not provided because preliminary groundwater monitoring data, 
while indicating elevated nutrient levels, was inconclusive and could not be used to 
‘provide any definitive position as to impacts’.308  

8.17 Community updates which are now available on the department’s website includes 
information about groundwater monitoring investigations, waste intake (data released 
through Freedom of Information) and other information in relation to the Bio-
Organics site. 

Information provided to the Shire 

8.18 The department disputes that its refusal to provide information to the Shire (including 
specifics about Bio-Organics’ waste intake) impacted the Shire’s regulatory role: 

The public release of the relevant information is not hindering the 
investigation of groundwater, as DER knows what wastes and 
amounts were approved for the trials and knows what controlled 

                                                            

305  Submission from Shire of Serpentine Jarrahdale, 26 March 2015, p 2. 
306  ibid. 
307  ibid. 
308  Submission from Department of Environment Regulation, November 2014, p 5. 
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wastes were accepted at the site via its Controlled Waste Tracking 
System.309  

8.19 The department provides an advisory service to local governments in relation to 
planning matters. If planning approval has not been granted, a licence application will 
not be determined. If a premises has planning approval, the department will assess the 
application ‘up to basically an intention to grant or refuse and advise the local 
government accordingly so that they are well-placed to make their decisions.’310 

8.20 The requirements of the Freedom of Information Act 1992 (FOI Act) mean that the 
department cannot release certain information.311 Controlled waste data, for example, 
is not available on a public database however redacted data from the CWTS was 
provided to the Shire through a FOI request.312 

8.21 The department told the Committee that a local government authority is not a 
regulator and is accorded the same status as any other stakeholder:  

 the shire is not afforded any status other than a stakeholder in terms 
of this process. They are not a co-regulator. We have obligations 
around information. Some of it that we receive is commercial-in-
confidence. Quite often the claim made by parties that submit it to us 
around what is commercial-in-confidence is probably broader than 
what we end up getting to, but it is not a free process where 
everything that we receive is automatically published or publicly 
available; I guess that is the starting point. The shire does not sit in 
any different category to any other stakeholder from that perspective. 
I appreciate that it may have been somewhat frustrating from their 
perspective, but that is pretty much where it lands.313   

8.22 The department concedes that obtaining information through FOI can be a time 
consuming process, however the requirements of section 120 of the EP Act restrict the 
release of certain information:314 

A person who discloses any information relating to any 
manufacturing process or trade secret used in carrying on or 
operating any particular undertaking or equipment that has been 
furnished to him or obtained by him under this Act, or in connection 
with the execution of this Act, unless the disclosure is made— 

                                                            

309  ibid., p 16. 
310  Jason Banks, Chief Executive Officer, Department of Environment Regulation, Transcript of Evidence, 
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(a) with the consent of the person carrying on or operating 
that undertaking or equipment; or 

(b) under or in connection with the execution of this Act; or 

(ba) under a bilateral agreement; or 

(c) with the prior permission in writing of the Minister; or 

(d) for the purposes of any legal proceedings arising out of 
this Act or of any report of such proceedings,  

commits an offence.315 

8.23 The eventual release of controlled waste tracking data through FOI raises the question 
of whether such data should be publicly available. Given that the draft environmental 
standard on composting specifies the types of controlled waste that can be accepted by 
a composting facility, the Committee questions whether such information constitutes a 
‘manufacturing process or trade secret.’ 

8.24 The Committee was concerned to discover that the local government authority could 
only obtain information about Bio-Organics’ intake of controlled waste through an 
FOI request and that it was denied information about the department’s environmental 
monitoring of the premises.     

8.25 Local government authorities play a key role in the planning process in assessing 
development applications and it is unproductive for the department to withhold 
information relevant to that process. 

Finding 30:  The Committee rejects the department’s stated view that the level of 
information sharing with local government should be limited to that of any other 
stakeholder.     

 

Finding 31:  The Committee finds that the uncooperative approach adopted by the 
department exacerbated the community’s concerns about the operation of the Bio-
Organics’ premises. 

 

Future operations 

8.26 In relation to future operations, the department told the Committee that prior non-
compliance by an operator does not necessarily determine subsequent licence 
approvals:   

                                                            

315  Section 120, Environmental Protection Act 1986. 
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The CHAIRMAN: My question is: can a licence application be 
refused on the basis of previous noncompliance of the operator?  

Mr Banks: I believe it can and have I ever done a refusal on that 
basis? Sorry, I have to scan my memory. No, I do not believe I have 
done a refusal on that basis, but it is my view that prior bad conduct 
would be sufficient grounds—not necessarily in this particular 
circumstance; if the circumstances were sufficiently extreme—to 
potentially refuse.316  

8.27 The Committee considers that in such circumstances, where there is a history of non-
compliance by a licensee, it is essential that the department’s decision making 
processes are open and transparent. 

                                                            

316  Hon Simon O’Brien MLC, Chairman, Standing Committee on Environment and Public Affairs and Jason 
Banks, Chief Executive Officer, Department of Environment Regulation, Transcript of Evidence, 29 
March 2016, p 31. 
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CHAPTER 9 

CONCLUDING REMARKS 

9.1 Final results of groundwater monitoring and analysis in accordance with the Bio-
Organics investigation notice will not be available until November 2016, subsequent 
to the tabling of this report. The Committee considers it vitally important that the 
community is provided with the results of the department’s investigation, including 
conclusions regarding the cause and extent of any environmental contamination. 

9.2 The failure to provide information to local residents and the Shire about the operation 
and regulation of Bio-Organics has raised questions by the community about the 
department’s effectiveness as a regulator and its desire to identify the nature and cause 
of contamination.   

9.3 The Committee’s inquiries reveal a history of inadequate regulation of the Bio-
Organics composting facility, while a lack of transparency has resulted in the 
perception of a government agency that is both secretive and dismissive of community 
concerns. Recent improvements to information sharing and regulatory practices are 
acknowledged, however further evidence of effective and transparent regulation will 
be required to convince the community of the department’s ability to protect the 
environment and public health. 

9.4 The Committee commends its report to the House.  

 
 

 
 

Hon Simon O’Brien MLC 
Chairman 
 

15 September 2016 
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