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Courts Jurisdiction BiII- Removal of s31 of the Supreme Court Act 
1935 

Operation of section: 

Section 31 generally related to the freedom to contract regarding the rate 
of interest. Subsection (1) which was repealed in 2010, confirmed that 
subject to consumer law, there was no limit to interest that a person could 
lawfully contract to pay. 

S31 (2) currently provides for a 6% cap on the interest that can be awarded 
by any State court where the interest that is being sought arises out of a 
loan of money or another contract and where the interest has not been 
agreed upon between the parties. Subsection (2) has its origins in the law 
against usury (which is the practice of lending money at unreasonably 
high interest rates). The general premises behind the provision is fairness; 
the intention has always been to give a judgment creditor a fair rate of 
interest. 

Effect of removal: 

The practical effect of the removal is that the award of interest by any 
State court in cases that were covered by section 31 (2) would now be 
dealt with under the usual interest award provisions of the relevant court 
for pre judgment interest, and I will provide some detail on that shortly. 

By way of background it is important to note that the award of interest is 
an integral element in the attainment of the object of damages, namely, to 
compensate a plaintiff for injury sustained. Hence the award of pre
judgment interest is compensatory in character. It could also be argued 
that statutory provisions for interest serve not only that purpose, but also 
a purpose of encouraging early resolution of litigation. 

The policy is that while a guide is provided to the courts, the courts should 
retain discretion to take into account the interests of justice. The court 
could, for example, consider the conduct of the parties and the appropriate 
compensation in the circumstances of the case. 

Taking into account these factors I mentioned: fair compensation to a 
plaintiff, the necessity of discretion and providing a guide to courts; there 
is no longer a need for a specific distinction between interest for the loan 



of money or other contracts, as against interest in any other proceedings 
for debts and damages - the same factors apply to all these cases. The 
legal advice obtained was that this section could be repealed. 

The effect of the proposed deletion of s31 (2) will be that pre-judgment 
interest would be determined in accordance with the legislation for the 
applicable jurisdiction. Where matters are pending before the court then 
s31 (2) will no longer apply at the date of proclamation of the deletion. 

So for example, if interest under a contract has not been agreed and is to 
be considered by the Supreme Court then section 32 of the Supreme 
Court Act 1935 (WA) would apply. 

Order 36, Rule 20 of the Rules of the Supreme Court 1971 (WA) provides 
that when calculating interest for the purpose of s32 of the Supreme Court 
Act 'the Court may use, as a guide, the rate of interest prescribed from 
time to time for the purposes of section 8 of the Civil Judgments 
Enforcement Act 2004 (WA)'. The section 8 rate at present is 6% per 
annum. Therefore, section 32 gives the Court discretion in relation to 
awarding interest. However, this discretion is guided by reference to the 
fixed rate of 6%. 

Other: 

The Magistrates Court (Civil Proceedings) Act 2004 (WA) contains similar 
provisions in relation to pre-judgment interest to those in the Supreme 
Court Act. These are contained within section 12 of that Act which 
provides amongst other things, that if the Court gives judgment in favour 
of a claim for money, including a debt, damages or the value of goods, it 
may include in the judgment sum interest, at a rate decided by the Court, 
on the whole or a part of the money for the whole or a part of the period. 


