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1 Executive summary 

Background 

The Criminal Injuries Compensation Act 2003 (WA) (the Act) ·came into operation on 
1 January 2004. 

On 21 September 2017 the Attorney General, the Hon John Quigley MLA, approved 
a review of the Crfminal Injuries Compensation Scheme (the Review) for Western 
Australia by the Department of Justice (the Department). 

To undertake consultation with stakeholders, the Department prepared a Discussion 
Paper that gave an overview of the current criminal injuries compensation scheme fn 
Western Australia (the current scheme), a comparative assessment and summary of 
other Victim Compensation and Financial Assistance Schemes operating in Australia, 
and posed a number of questions to elicit discussion with stakeholders and enable the 
Department to form a position and make recommendations to the Attorney General 
on whether it is appropriate to make any changes to the current Criminal Injuries 
Compensation Scheme in Western Australia. 

The Discussion Paper (Attachment 1) was tabled in Parliament on 26 June 2018 and 
then distributed to key stakeholders Inviting them to make a submission. The 
Discussion Paper was also published on the Department's website welcoming 
submissions from the general publlc. The timeframe for submissions was set for 31 
August 2018. The Department prepared a comparative table of the victim 
compensation schemes operating Australia for this Discussion Paper which has been 
reproduced at Appendix A of this report. 

A public forum was held on 27 September 2018 with the Acting Commissioner for 
Victims of Crime at the Perth Town Hall. The public forum was primarily for the 
purposes of the statutory review of the Victims of Crime Act 1994 (WA). However it 
was considered i111portant to include the Review in that forum as well. Public interest 
in the Review at the public forum led to any extension of the submission deadline to 
11 October 2018. 

In total. the Department received 26 supmissions. A list of submissions received has 
been included in Appendix B. 

Terms of Reference 

The Terms of Reference for the Review were agreed as follows. 

In carrying out the Review, the Department will consider. 
a) any areas where the Act can be improved;
b) any changes to jurisdiction, practice and procedures of the Chief Assessor

and the office that would better serve the needs of the community;
c) where the Western Australian Scheme sits in relation to other Australian

jurisdictions; and
d) any other related matter.
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2 Department Summary 

The Discussion Paper elicited a number of submissions. 

What has been consistent in the submissions, is the need for a speedier process for 
victims of crime to obtain assistance and minimise trauma. The current scheme in the 
long term is not sustainable for the State without a greater focus on recovery of awards 
or alternative sources of funding. This is in line with the key issues that prompted the 
Review. 

The current scheme has issues with timeliness and this is caused by the increasing 
number of applications received. The number of applications received each financial 
year and the number of applications outstanding at the end of each financial year has 
continued to increase significantly over the years. 

In the Chief Assessor's Report on the operation of the Office of Criminal Injuries 
Compensation (OCIC) for the year ending 30 June 2018, the number of outstanding 
applications is stated as 4,188. In the Chief Assessor's Report on the operation of the 
OCIC for the year ending 30 June 2019, the number of outstanding applications is 
stated as 4,311. In term of timeliness of the applications outstanding, the table below 
shows the period of which these matters have been with the OCIC for the relevant 
financial year. 

Table 1: 

Cases on hand Number of cases Number of cases 

2017/2018 2018/2019 

Less than 39 weeks 1,867 

Between 39-52 weeks 749 

More than 52 weeks 1,572 1889 

Total number of cases 4,188 4,311 

A further issue that received some support was in regards to the recovery of awards. 
Whilst not overwhelmingly supported, it is acknowledged that the current scheme is 
not sustainable for the State without a stronger effort to recover amounts paid out in 
compensation awards. The table below is updated information that includes the last 
financial year data for the total value of awards and the recovery achieved. As you 
can see, there is a significant debt outstanding to the State now in excess of $228m. 
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Table 2: 

Description 2011/12 2012113 2013/14 2014115 2015/16 2016/17 2017/18 2018119 

32.463,313 132,661,320 

- - -
Total value 
of awards 34.040.473 

1
33. 113 ,804 39,973,822 39,m,383 28,552,41 3 32,544,128 

(a) 
·Total

I 11,657,019 11,742.621 11,7 16.691 I 1,778,330 recovery of 
1

1,700,486 1, 702,640 1,558,577 1,637,055 
awards (b) 

l 

I 
Cost to I I 

132,297,852 26.993.836 130.907.073 

I State 30.762.827 
I 

31,004.301 31,397,113 38,271,1 82 37,999,053 
(a - b =) 

3 Analysis of the issues raised in the Discussion 
Paper 

Each of the discussion questions (DQs) raised in the Discussion Paper is examined 
below: 

Part 1: Nature of the current scheme (DQs 1-2, 6 and 10) 

Appropriateness of current scheme 

Discussion question 1: Is the current Criminal Injuries Compensation scheme 

appropriate for victims in Western Australia? 

Ms Porter, then the Chief Assessor of Criminal Injuries Compensation, submitted 
that: 

In order adequately to meet the compensation needs of victims of crime, it is 
considered by the assessors the criminal injuries compensation system should: 

a. Treat a victim with courtesy and compassion, with respect for the victim's
dignity in light of the experience he/she has undergone,

b. Facilitate prompt access to and provide reasonable funds for counselling
and other treatment costs, and for repo1ts to support an application,

c. Inform the victim of the processes and procedures for claiming criminal
injuries compensation and allow the victim to engage in those processes by
providing information to the assessor about the impact of the offences,

d. Protect the victim from further harm and minimise refraumatisation,
e. Minimise the prospect of the victim having to re-engage with the offender,
t. Minimise the need for the victim to provide additional or duplicate

information, materials end/or papervvork in order to claim compensation,
g. Provide adequate compensation for injury and loss, assessed having regard

to all of the above and in accordance with recognized principles of law,
h. Provide consistent, predictable outcomes for applicants, and
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i. Provide all of the above-mentioned features in a timely manner consistent
with the need of the assessor to be fully informed in order to reach reliable
and appropriate decisions.

The general consensus of opinion based on submissions received during the Review 
is the current scheme is appropriate for victims of crime in Western Australia but some 
changes should be made to the Act to improve the scheme. 

The proposed changes are discussed further below. 

Outcomes of current scheme 

The Chief Assessor has advised that in the 2018 financial year: 

® 1526 awards were made 
• awards were made to a total value of $28,552,413
c the average award was $18,711 
e of the 1526 awards made, 117 were for assault public officer/obstruct public 

officer offences; 31 were for neglect 
111 70 applicants received between $50,000 and $75,000 

The Chief Assessor has advised that in the 2019 financial year: 

• 1829 awards were made
• awards were made to a total value of $32,544,128
111 the average award was $17,845 
• of the 1829 awards made, 205 were for assault public officer/obstruct public

officer offences; 44 were for neglect
• 94 applicants received between $50,000 and $75,000

Discussion question 2: Is the current scheme achieving outcomes for victims 
that: 

(a) are fair, equitable and timely?
(b) are consistent and predictable?
(c) minimise trauma for victims and maximise the therapeutic effect for

victims?
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Fair, equitable and timely 

The current scheme is generally considered to be fair and equitable. However, 
submissions were received that the current scheme does not operate fairly and 
equitably in relation to victims of family and domestic violence, children, the elderly 
and police officers. Further, concern was raised about the inadequacy of awards 
because of the statutory cap of $75,000. 

The current scheme is not considered to be timely because it can take up to 12 months 
for victims to receive an award of compensation. The situation has been exacerbated 
by an increase in the number of applications for compensation. 

Concern was also raised about the need for immediate financial assistance and the 
time taken to process these applications. 

However, it was noted in one of the submissions that timeliness is a relative concept: 
matters in court take much longer to determine; applicants are often not represented 
which imposes a greater burden on Assessors; and evidence may be difficult to locate. 

The recent appointment of a fourth Assessor and two additional case managers should 
have a positive impact on the timeliness of applications. However, the additional 
resources were funded via a two-year budget allocation and the continuation of such 
timeliness improvement would depend on the funding being renewed. The OCIC has 
recently undergone a realignment of the staffing structure and as such, at least 3 new 
staff are expected in the New Year; one receptionist and two case managers. 

Consistent and predictable 

The current scheme is generally considered to be consistent and predictable. This is 
because there are 4 specialist Assessors making the decisions on all matters and 
because each Assessor applies the same tortious principles to the assessment of 
compensation. 

Minimise trauma for victims and maximise the therapeutic effect for victims 

The current scheme does minimise trauma to the extent that victims of crime are 
generally not required to appear at a hearing. Further, the making of an award of 
compensation itself is seen by some victims as a validation of their experiences and 
thus is of therapeutic value. 

However, the current scheme can cause distress to victims in three circumstances. 
First, where there are time delays in accessing compensation. Second, notification to 
an offender of an application by a victim and the making of an award (especially where 
the victim's personal details are not redacted). Third, the exercise of the offender's 
right of appeal in relation to an award. 
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Efficiency and sustainability of current scheme 

Discussion question 6: Is the current scheme efficient and sustainable for the 
State? 

The word "efficient" in the context of the current scheme involves an examination of 
whether the scheme is effective in the use of resources and adequate in operation. 

The key complaint about the efficiency of the current scheme is the time taken to deal 
with applications for compensation. 

The word "sustainable" in the context of the current scheme involves an examination 
of whether the scheme can keep operating into the future having regard to the 
increasing number of applications for compensation, the maximum amount of 
compensation which may be awarded, the difficulty in recovering money from 
offenders and the fact that the State bears responsibility for funding the scheme. 

The sustainability of the current scheme would be enhanced if alternative sources of 
funding could be found and if there were ways to improve the amount recovered from 
offenders. 

Alternative sources of funding are examined at DO 12. If these alternative sources of 
funding are explored and utilised this would improve the sustainability of the current 
scheme. 

Whilst a reduction in the maximum amount of compensation which may be awarded 
might make the current scheme more sustainable, this is not a viable alternative 
because the financial burden of caring for victims of crime will be borne by the State 
one way or another. 

Written reasons for decision 

Discussion question 10: Is there is a need for Assessors to, when requested, 
provide written reasons for decision to make an award? 

An Assessor is required to provide written reasons for decision in the two situations 
referred to in section 27 of the GICA. First, where an interested person requests 
reasons for decision. Second, where an award is refused. 

On an appeal under section 55 of the GICA against an Assessor's decision, the District 
Court must decide the application to which the decision relates afresh, without being 
fettered by the Assessor's decision, solely on the evidence and information that was 
in the possession of the assessor or may receive further evidence and information. 
However, the District Court has the express power to confirm, vary or reverse the 
Assessor's decision, either in whole or in part. 

The following table shows the position with respect to reasons for decision in other 
Australian jurisdictions. 
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The submission received from Ms. Amanda Forrester SC, Director of Public 
Prosecutions made suggestions for changes to the existing Act as follows: 

e Information sharing is an issue, especially in consideration of the waiver of legal 
professional privilege. 

• Information requested from the Office of the Director of Public Prosecutions by
the Office of Criminal Injuries Compensation is labour intensive, at times
requiring assessment by legal staff. It is necessary for amendment to any
Scheme that the Office of the Director of Public Prosecutions is protected for
legal professional privilege and public interest immunity.

Table 1: Provision of reasons for decision in Australian jurisdictions 

Jurisdiction Reasons for decision 

Western Australia Reasons for decision required where an interested person 
requests reasons for decision and where an award is 
refused. 

Australian Capital Territory Internal review notices and reviewable decision notices 
required. 

New South Wales Written notice to applicant of determination of application. 
The content depends on whether support is approved or 
application is dismissed. If the application is dismissed, 
then the notice must include a statement of the reasons for 
the dismissal. 

Northern Territory Notice of decision-content of notice depends on whether or 
not financial assistance is awarded. A notice refusing to 
award financial assistance must include, inter alia, the 
reasons for the decision. 

Queensland Notice of decision required where assistance granted and 
where assistance refused including reasons for decision. 
See also section 278 of the Acts Interpretation Act 1954 
(Qld) for the content of the statement of reasons for 
decision. 

South Australia Nil in Act but the Court orders compensation (including by 
way of consent with Crown) and written reasons would 
appear to be provided. There are also limited rights of 
appeal. 

Tasmania Nil. Decision of Commissioner final and no appeal lies. 

Victoria Person may request a statement of reasons under the 
Victorian Civil and Administrative Tribunal Act 1998 or the 
Tribunal may order a statement of reasons to be provided. 
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There was strong support for the provision of reasons for decision by Assessors. 

Ms Porter observed: 

As an appeal is a hearing de novo, formal written reasons for decision are not 
necessary but do inform the parties a11d the court of the assessor's 
dete,mination. Reasons for decision are an aspect of the natural justice 
which must be afforded to a party and it is appropriate they be provided on 
request. 

Reasons for decision are necessary to: 

(a) promote transparency and consistency in decision making;
(b) assist interested persons (including the applicant for compensation, an offender

and the CEO) to understand the basis upon which the award was made,
reduced or refused;

(c) assist interested persons in deciding whether or not they exercise their right to
appeal; and

(d) assist the District Court when considering an appeal from a decision of an
Assessor (even though the hearing on appeal is a hearing de novo).

Further, in some cases, as was pointed out by Djinda Services, reasons for decision 
are also seen by the victim as a written acknowledgement of wrongs committed 
against them_ 

Recommendation 1: 

The obligation imposed on Assessors to provide reasons for decision in the 
circumstances set out in section 27 of the GICA should be retained. 

Part 2: The placement of, and responsibility for, the current 
scheme in the court/tribunal hierarchy (OQs 4, 8 and 9) 

Discussion question 4: Where does the responsibility for the Criminal Injuries 
Compensation scheme belong in the jurisdictional hierarchy of Western 
Australian courts and/or tribunals? 

Discussion question 9: If there were no changes recommended to the current 
Western Australian scheme, could applications for compensation be completed 
in a timelier manner if consideration was given to all Magistrates in the State 
being appointed as additional Assessors. 

Discussion questions 4 and 9 are related and will be dealt with together. 

When the Criminal Injuries (Compensation) Act 1970 (WA) ("the 1970 Act") was first 
introduced in Western Australia in 1970, the court before which a person was tried had 
the jurisdiction to make an award of criminal injuries cornpe11sation or grant a 
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certificate for compensation. If no person was tried, then the District Court had the 
jurisdiction to grant a certificate for compensation. 

The Office of the Assessor was created by the Criminal Injuries Compensation Act 
1982 (WA) to hear and determine applications for criminal injuries compensation 
under that Act. The Assessor was able to refer matters to the District Court and the 
District Court had jurisdiction to hear appeals from a decision of an Assessor. 
However, the courts retained jurisdiction to determine matters arising under the 1970 
Act. This position was continued under the Criminal Injuries Compensation Act 1985 

(WA). So, where offending took place over an extended period of time, a person might 
need to make an application before an Assessor and an application before one or 
more Court or Courts. 
Under the Criminal Injuries Compensation Act 2003 (WA), Assessors were given 
jurisdiction to hear applications for compensation in respect of any offence occurring 
on or after 22 January 1971 with all appeals heard by the District Court. Questions of 
law may be referred to the Supreme Court. 

Table 2: Persons and bodies with responsibility for assessing claims for 
criminal injuries compensation and conducting reviews or hearing appeals. 

Jurisdiction Responsibility for assessing claims, conducting 
reviews and hearing appeals 

Western Australia First instance: applications dealt with by an Assessor 

Appeals: District Court 

Other: Reference of questions of law to Supreme Court 

Australian Capital Territory First instance: application dealt with by Commissioner for 
Victims of Crime 

Internal review: reconsideration of decision by 
Commissioner 

Review of decision by Civil and Administrative Tribunal 

New South Wales First instance: applications dealt with by Commissioner of 

Victims Rights 

Internal review of victim support decisions 

Administrative review of decision concerning recognition 
payment: Civil and Administrative Tribunal 

Northern Territory First instance: applications for immediate payments of 

financial assistance and applications for awards of financial 
assistance dealt with by Director 

Application for Review: Civil and Administrative Tribunal 
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Queensland 

South Australia 

Tasmania 

Victoria 

First instance: Government assessor chosen by scheme 
manager 

Application for amendment of grant assistance: scheme 
manager or government assessor 

Internal review of decision of government assessor: 
scheme manager or another government assessor 
Internal review of decision of scheme manager: a 
departmental employee of a classification level in the public 
service that is the same as or higher than the scheme 
manger 

External review of internal review decision: Queensland Civil 
and Administrative Tribunal 

First instance: Application dealt with by Crown Solicitor for 
South Australia (to see if the matter can be settled) 

If the matter cannot be settled: Application for statutory 
compensation dealt with by the District Court. 

Appeal: Full Court of the Supreme Court (except where 
statutory compensation order made by consent) 

First instance: Criminal Injuries Compensation 
Commissioners 
Appeal: No right of appeal 

First instance: Applications dealt with by the Victims of 
Crime Assistance Tribunal 

Applications for Review of relevant decision: Victorian Civil 
and Administrative Tribunal 

Applications for compensation 

There was strong support for applications to be dealt with by Assessors rather than 
by Magistrates. This is primarily because of the relative informality of the current 
application and assessment process when compared to the formality of Magistrates' 
Court proceedings. Further, there was concern. there would be a reduction in 
consistency in the making of awards because the making of awards would not be 
confined to specialist assessors. 

In his submission, the Hon Wayne Martin AC, then the Chief Justice of Western 
Australia noted that: 

magistrates are already suffering under enormous pressure of work; the 
addition of other areas of jurisdiction to their workload with only make the 
problem more acute. There is also a risk that spreading the function of 
assessment across a broad range of Assessors will reduce consistency in the 
process of assessment and encourage appeals. 
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Ms Porter submitted "[t]he present system of applications being dealt with by a 
specialist tribunal is the preferred model to reduce re-traumatisation and re 
victimisation." 

The Commissioner for Victims of Crime submitted that "responsibility for the Criminal 
Injuries Compensation Scheme should remain where it is currently placed or moved 
under a Victims Commissioner model similar to that in the ACT and NSW." The 
Commissioner was of the view that moving the scheme to the Tribunal might result in 
further delays and bureaucracy which victims find frustrating. Further, the 
Commissioner queried whether such a move would change the fact that currently the 
system is not bound by the rules of evidence. 

Legal Aid submitted "the existing Office of Criminal Injuries Compensation is better 
placed than a court or tribunal to act in a more therapeutic way in the assessment of 
compensation and the ancillary delivery of services to victims of crime." Legal Aid also 
submitted Magistrates should not be appointed as additional Assessors because this 
was likely to result in far less consistency and predictability; make the application 
process more traumatic and stressful for applicants and increase legal costs to 
applicants who retain lawyers to represent them. 

In relation to discussion question 9, the Law Society observed "the feasibility of this 
suggestion would depend upon the Magistrates' workloads and their areas of 
expertise." 

The Australian Lawyers Alliance supported the maintenance of a primarily 
administrative system with judicial review in appropriate cases. They submitted it 
would be difficult to have a hybrid administrative judicial model. 

The Sussex Street Community Law Service supported the retention of criminal injuries 
compensation as an administrative process with Assessors making the assessments 
rather than judicial officers. 

The Western Australian Police Union supported "the OCIC remaining an independent 
statutory body with the role of courts limited to an avenue of appeal." They noted 
"Magistrates are already stretched by existing caseloads" and suggested "if additional 
Assessors are required, they should be specific OCIC appointments." 

Djinda Services was of "the strong opinion the scheme is best served by remaining 
administratively based." They echoed other submissions concerning the re
traumatisation of witnesses and added "[t]he current administrative system provides 
leeway for victims to work through the process at their own pace and in a way that 
they can control in terms of their own trauma. A judicial system would dictate to victims 
when and how things can happen which again will only add to a person's trauma." 

Page 13 of 73 



Report on the findings of the Review of the Criminal Injuries Compensation Scheme in Western 
Australia 

Applications for compensation should continue to be determined by Assessors. This 
is for the following reasons: 

(a) the Assessor's Office has been in existence for almost 40 years and has
developed a considerable degree of expertise with respect to the making of
awards of criminal injuries compensation;

(b) the process for determining applications is, and should remain, a judicial
process rather than an administrative process;

(c) having a specialist tribunal deal with applications minimises trauma to victims
of crime and re-victimisation;

(d) an additional Assessor has recently been appointed to the Assessor's Office
taking the total number of Assessors to 4 and this appointment will assist in
dealing with issues of timeliness;

(e) giving Magistrates the jurisdiction to hear applications for compensation would
impose an additional burden on an already over-burdened Magistrates' Court;
and

(f) splitting applications between Assessors and Magistrates would likely lead to a
reduction in consistency of outcome.

Recommendation 2: 

The jurisdiction to make awards of criminal injuries compensation should 
remain with specialist Assessors and not be extended to Magistrates. 

Reviews and appeals 

There was some support for appeals being heard in the State Administrative Tribunal, 
instead of the District Court of Western Australia, particularly amongst community 
legal centres. 

The Hon Kevin Sleight, Chief Judge of the District Court of Western Australia, 
considered the Review should give consideration to providing an internal review of 
assessment and limit the right to appeal to the District Court by either making the 
award of the Assessor final or by limiting the right of appeal to a question of law or on 
similar grounds as exists under section 32 of the Magistrates' Court (Civil _ 
Proceedings) Act 2004 (WA) in relation to appeals on a minor claim. His Honour was 
of the opinion that "[b]y limiting the right of appeal the intention of the Act to deal with 
matters expeditiously and informally (section 18) will be better achieved." 

The Sussex Street Community Law Service supported the appeals jurisdiction being 
moved to the State Administrative Tribunal. They submitted: 

It is our position that the more administrative the process, the more it is in line 
with an access to justice approach. This is due to the expense and legal 
technicalities of the rules of evidence that apply in the District Court 
jurisdiction. Appeals going to the SAT would also enable community legal 
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centres, which are resource limited, to assist clients in this stage due to the 
lesser formality and expense. 

It is also our assertion that an administrative process, rather than a judicial 
one, is less re-traumatising to victims who may already have experienced the 
judicial process in a negative manner by way of having to testify in various 
courls against their perpetrator. 

Djinda Services also voiced its support for appeals to be heard by the State 
Administrative Tribunal. This was for three reasons. First, many of their clients who 
have had grounds to appeal have been put off because they did not want to go through 
the District Court process. Second, there are few community legal centres in the State 
who have capacity to assist with a District Court appeal and few private law firms who 
can assist their client at a low and reasonable cost. Third, the process would be less 
intimidating for self-represented litigants. 

Magister Legal pointed out in their submission"[t]here is considerable useful and 
valuable guidance from the District Court in relation to matters relevant to assessment 
and awards in criminal injury compensation cases." 

Appeals against an Assessor's decision should continue to be heard in the District 
Court. However, the right of appeal should be limited to questions of law. This is for 
the following reasons: 

(a) the District Court has built up a considerable degree of expertise with respect
to criminal injuries compensation matters since 1970, either at first instance or
an appeal;

(b) whilst the State Administrative Tribunal is a specialist tribunal, it does not have
expertise in criminal injuries compensation matters or indeed personal injury
matters;

(c) the removal of a right of appeal except in limited circumstances will reduce
costs associated with the scheme and reduce trauma to victims; and

(d) a person who submits an application that is deficient at first instance should not
be able to try again on appeal.

Recommendation 3: 

The jurisdiction to hear appeals from a decision of an Assessor should 
remain with the District Court. However, the right to appeal should be 
limited to questions of law and the ability of the court to receive further 
evidence or information on appeal should be by leave only. 
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Determination of applications for compensation in the pre
sentencing process 

Discussion question 8: Could compensation/financial assistance be 
determined in the pre-sentencing process? 

Under the Act, a person may apply for compensation: 

(a) where there is a proved offence (a crime, misdemeanour or simple offence of
which a person has been convicted);

(b) where a person is charged with an alleged offence (a crime, misdemeanour or
simple offence of which no person has been convicted) and is found not guilty
of it other than on account of unsoundness of mind and the alleged offence was
committed by a person other than the acquitted person;

(c) where a person is found not guilty of a charged offence on account of
unsoundness of mind;

(d) where a person has been charged with an alleged offence (committed on or
after 1 January 1986) and that person is found to be mentally unfit to stand trial;

(e) where a person is charged with an alleged offence and the charge is not
determined (eg because the charge is withdrawn); and

(f) where no person is charged with the alleged offence.

This means in only 1 of the 6 categories referred to above will there be a pre-sentence 
process (because sentence is a consequence of the conviction for the offenc.e) relating 
to an offence which is, or may be, the subject of a claim for criminal injuries 
compensation. 

A person cannot apply for compensation in respect of a proved offence until such time 
as there is a conviction (otherwise, the application would not be in relation to a proved 
offence but rather an alleged offence). The limitation period for making an application 
criminal injuries compensation is 3 years which period can be extended by leave. 
Since a sentence is imposed close in time to the conviction, the pre-sentencing 
process will have ended before an application for criminal injuries compensation in 
respect of the proved offence can, or is required, to be lodged with the Assessor's 
office. 

Court Counselling and Support Services submitted the determination of 
compensation/financial assistance in the pre-sentencing process "is the preferred 
option and based on balance of probabilities." 

Ms Porter noted a number of reasons why the criminal injuries compensation scheme 
was removed from criminal courts including: 

the formality of the court process and venue which can be intimidating to 
applicants, the court is in part a scene of the trauma suffered by the victim, for 
example in giving evidence at a criminal trial or applying for a restraining order, 
victims can be reluctant to talk about their experience in a public venue such 
as a court, lawyers are more likely to be required during the pre-sentencing 
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process which can be intimidating for victims, and victims are reluctant to be 
present in court with the offender. 

The Law Society expressed the view that "for a select few cases, the 
compensation/financial assistance could be determined in the pre-sentencing process 
rather than post sentencing." However in their submission, this would only be 
appropriate in circumstances where the victim's entitlements are able to be assessed 
at that time, and the victim agrees to that timeframe." 

The WA Police Union submitted the scheme should remain post-sentence: 

Injuries often take months and sometimes years to stabilise. There is the real 
risk of inadequate compensation being awarded if assessed at the time of 
sentence, which could be very quickly after someone is charged. 

The determination of applications for compensation should not be made in the pre
sentencing process. This is for the following reasons: 

(a) as outlined above, not all applications may be dealt with as part of the
sentencing process which would then mean not all applications would be
determined in the same manner;

(b) a victim may not be ready to proceed with an application for compensation at
the time of sentencing. This is for 3 reasons. First, they may not be physically
or mentally able to proceed as a result of their injuries. Second, their medical
condition may not have stabilised and the long term effects of their injuries may
not be known at that time. Third, there may not be sufficient time for a victim to 
obtain medical evidence;

(c) the sentencing of an offender is part of the criminal process. The making of an
award of criminal injuries compensation under the Act is part of a civil process
for compensation for a victim of crime and is not relevant to the sentencing of
an offender;

( d) the only compensation order which may be made under the Sentencing Act
1995 (WA) is a reparation order. A reparation order is in addition to and not
part of the sentence imposed on the offender and a sentence must not be
reduced because a reparation order is made. Further, a compensation order
must not be made in respect of injury or loss within the meaning of the Act;

(e) it would not be appropriate for the sentencing of an offender to be delayed
pending the determination of an application for criminal injuries compensation
in respect of a proved offence; and

(f) splitting applications between Assessors and Magistrates would likely lead to a
reduction in consistency of outcome.

Recommendation 4: 

Awards of compensation or financial assistance should not be determined in 
the pre-sentencing process. 
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Other types of schemes (DQs 5-7) 

Scheduled amounts 

Discussion question 5: Western Australia has the second highest maximum 
amount awardable for primary victims. Should consideration be given to 
amending the Criminal Injuries Compensation Regulations 2003 to include 
scheduled amounts for injuries? 

Under the Victims of Crime Assistance Act 2006 (NT) compensation is available in 
respect of a ''compensable violent acf1 or a "compensable injury"2 and the Victims of
Crime Assistance Regulations 2007 (NT) prescribe a standard amount of financial 
assistance as the award for a compensable violent act and a compensable injury 
(either a speci

f
ied amount or an amount within a specified range). 

There are standard amounts for particular categories of compensable violent act 
(sexual offences): 

• Category 1 compensable violent act: an amount between $7,500 and $10,0003 

• Category 2 compensable violent act: an amount between $10,000 and
$25,0004 

• Category 3 compensable violent act: an amount between $25,000 and
$40,0005 

There are also specified compensable injuries and standard amounts. For example: 

• Epilepsy (fully controlled) $15,300
• Epilepsy (partially uncontrolled): $25,500
• Epilepsy (uncontrolled): $40,0006 

• Ear: total deafness of 1 ear: $30,600
• Ear: total deafness of both ears: $40,0007 

There was little support for scheduled amounts of compensation. 

Ms Porter submitted that scheduled amounts: 

• have no regard to the impact of an offence or offences upon the individual victim
• are arbitrary in that they treat victims as falling into standardized categories;
• promote medico-legal disputation which increases the likelihood of Victims

feeling obliged to overstate symptoms;

1 See secrion 7(1) of the Victims of Crime AssistrmceAct 2006 (NT) and regulation 14 and Schedule l, Parts 1.1
and 3 oftbe Victiws of Crime i\ssista11ce Regulatioos 2007 (NT) 
2 See section 7(1) of the Victims of Crime Assistance Act 2006 (NT) and regulatio11 16 and Schedule 3, Parts l, 2 
and J of the Victims ofCrltne Assistar\ce Regulalions 2007 (NT) 
l Scbedule 3, Prut l oflhe Victims of Crime Assistance Regulations 2007 (NT)
' Schedule 3, Parr J of U1e Victims of Crime Assisto11ce Regulations 2007 (NT)
� Schedule 3, Part I oflhe Victims of Crime AssiMance Regulations 2007 (NT)
"Schedule 3, Pait 2 of the Victims of Crime Assistnnce Regulations 2007 (NT)
1 Schedule 3, Part 2 of the Victims of Crime Assistance Regulations 2007 {NT)
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111 are likely to contribute to retraumatization; and 
e appear superficially consistent but are substantively inconsistent because they 

do not account for the individual's response to injury. 

Ms Porter also noted a number of problems had been identified with the introduction 
of tariffs into the criminal injuries compensation scheme in the United Kingdom. Those 
problems include: depersonalisation of the experience of the victim; under
compensation; tariffs being costly, time-consuming and expensive; claims cross 
different legislation; added layer of administrative staff required to assess claims and 
apply the tariff. 

Djinda Services was "open to consideration being given to including scheduled 
amounts for injuries, provided that this does not reduce the amount of awards victims 
would otherwise receive under the current scheme. However, they added "the award 
being made should be to compensate the victim for actual harm they experienced, not 
what a schedule dictates they should receive." 

The Department of Communities submitted: 

. .  .individualised assessments of claims are preferable to scheduled 
entitlements or arbitrary allowances. The Act does not currently require 
Assessors to apply the statutory maximum by reference to a worst case 
scenario and then lesser awards for relatively less serious claims or by 
comparison to types of injury. Instead, the Assessor is require to consider the 
direct impact of the offence on the applicant by taking into account a wide range 
of factors. This allows for personalised, fair and equitable assessments which 
are in keeping with the objects of the Act and the humanitarian principles which 
underlie victim compensation schemes. 

The Department of Communities noted schemes for scheduled amounts have a 
number of shortcomings or drawbacks. In particular, they noted injuries suffered as a 
result of the commission of a criminal offence "may not be analogous to any of the 
injuries prescribed." Further, they expressed concern the scales focus on physical 
injuries rather than mental injuries/psychological harm. Finally, they stated that the 
introduction of scheduled amounts "would require a total overhaul of the Scheme for 
possibly little practical benefit." 

The Law Society did not support scheduled amounts for injuries. They stated "it is 
imperative that compensation awards be specifically assessed for the individual
people respond and recover differently to different injuries. The standard common law 
principles should be applied in each case." 

Legal Aid did not support the introduction of scheduled amounts for injuries. They 
submitted: 

... a table of injuries should be approached with caution and trepidation. 
Compensation is beneficial in nature, and should reflect the impact of the 
offence on the individual person. People suffer from the impacts of crime in 
different ways. 
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By referencing a particular type of injury in the assessment of compensation, 
the impact of crime upon the individual is likely to be misunderstood or not truly 
acknowledged in the assessment of compensation. 

However, if a table of injuries is adopted, we submit that categories of injuries 
should be broad enough to account for minor, moderate and severe impacts of 
crimes upon individuals. In addition, the psychological impact of crime, 
especially sexual offences, must be carefully considered. 

Sussex Street Community Law Service Inc expressed their firm opposition to a 
schedulised approach. In their view, "the current approach is victim centric, and is 
able to take the victim as they find them and focus on the individual impact and 
requirements of that applicant." They felt "scheduling the payments or categorising 
them would undermine this and could result in inequitable outcomes that do not meet 
the purpose of the scheme, or the needs of victims." 

The Australian Lawyers Alliance submitted 

Should WA continue to operate a compensation scheme then it is equitable for 
there to be scheduled amounts for injuries. 

Scheduled amounts of compensation should not be adopted in Western Australia. 
This is for the following reasons: 

(a) the current scheme would need to be almost completely rewritten because
currently the common law tortious principles apply to the assessment of
compensation;

(b) there is a risk of the individual circumstances of claimants being missed
because the commission of a criminal offence affects victims in different ways
and compensation should be for a victim's injury and loss rather than the type
of crime or the type of injury-one of the strengths of the current approach is the
individual approach taken to the determination of compensation; and

(c) there would be increased costs associated with obtaining medical assessments
and reports.

Recommendation 5: 

Scheduled amounts of compensation whether based on the type of offence 
and/or the type of injury should not be adopted in Western Australia. 
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Financial assistance scheme 

Discussion question 7: Schemes operating in other Australian States run under 
a financial assistance scheme, which for victims of crime is timelier and gives 
quicker access to funding to assist with their rehabilitation. Given the benefits 
that a financial assistance scheme could provide to victims of crime, should 
consideration be given to the scheme for Western Australia being changed to a 
financial assistance scheme? 

Ms Porter noted the Act ''provides for interim payments, which are in reality tl1e same 
as financial assistance payments, for treatment and report expenses before the 
application is finalised." Ms Porter recommended changes for interim payments by 
increasing the maximum amount of interim payments which would obviate the need 
for the introduction of a financial assistance scheme. 

The Department of Communities did not support the introduction of a financial 
assistance scheme. They noted these schemes "effectively reduce the amount of 
compensation paid to victims'' and, in particular, "have resulted in reduced financial 
assistance for children". They also stated that "while a financial assistance scheme 
may result in speedier resolutions of claims, such a scheme risks failing to address 
the long-term needs and psychological trauma of victims of crrme by emphasis1ng 
immediate needs over the long-term needs of victims." 

Djinda Services submitted: 

We acknowledge the benefits that do come with a financial assistance scheme 
for victims of crime in terms of immediate assistance, howeve1; this sort of sho,t 
term fix does not account for long term issues appropriately, such as the need 
for future medical or psychological treatment which is often not quantifiable in 
the sho1t term. 
In our view the current CIC Scheme, which does allow for interim payments is 
appropriate for most victims. The issue currently is that the interim payment is 
not enough. 

The Law Society recommended there be "an improved form of the current provision 
for interim awards" instead of"changing to a financial assistance scheme." 

Legal Aid did not support the introduction of a financial assistance scheme. Their 
primary concern "is that the victim of crime loses a great deal of autonomy in the way 
t11at compensation is spent. 11 Second, a financial assistance scheme may not "truly 
afford victims of crime the oppo1iunities to be compensated as far as possible for the 
impact of crime upon them". They also expressed concern about the "re-traumatising 
effect of a financial assistance scheme" because the victim would have to seek 
reimbursement for ex:penses on an ongoing basis by means of interaction with a 
government agency. Finally, they noted the cost of administering a financial 
assistance scheme might exceed the benefits of such a scheme. They concluded: 
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Earlier (interim payments) may be a healthier compromise for the state in tenns 
of providing a blend of compensaHon scheme and financial assistance scheme. 
Earlier payments to victims of crime will increase the therapeutic potential of 
the scheme, yet maintaining a scheme that is substantially still a compensation 
based scheme. 

Sussex Street Community Law Service Inc did not support replacing the current 
scheme with a financial assistance scheme. Instead, they supported some type of 
financlal assistance to run concurrently with the current scheme. Tl1ey submitted: 

While delay can be an issue, it is our position that the answer does not lie in 
replacing the existing compensation scheme with a 'financial assistance' 
scheme, even if that is able to provide payments to parties quicker: We would 
be concerned that expediency is given paramountcy over an equitable and just 
final outcome. 

The Australian Lawyers Alliance submitted: 

Yes ancl with the adoption of simifar categories of awards for prima,y victims as

NSW. Eligibility to any scheme should include secondary victims of homicides, 

A financial assistance scheme should not be implemented in Western Australia. This 
is for the following reasons: 

(a) it would be easier to simply increase the amount of interim payments which may
be made under the current scheme:

(b) a finc1ncial assistance scheme focuses on short term assistance at the expense
of compensation for the longer term; and

(c) a financial assistance scheme is likely to re-traumatise victims on an ongoing
basis.

Recommendation 6: 

A financial assistance scheme should not be adopted in Western Australia. 
Instead, the amount of interim payments which may be paid under the 
current scheme should be increased (as to which see recommendation 18). 

Part 4: Alternative sources of funding the current scheme 
(DQ 12) 

Options for funding a critnlnal injuries compensation scheme are limited to: 
consolidated revenue; the imposition of a levy on a particular class of person such as 
an offender; or recovery of compensation from an offender by some means (as 
discussed in Part 3 above). 
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Under the Act the Consolidated Account is charged with the payment of any 
compensation awarded under this Act and is appropriated accordingly. 8 Further, any 
money paid by or recovered under Part 6 from an offender must be credited to the 
Consolidated Account.9 

The continued funding of the criminal injuries compensation scheme is relevant to the 
sustainability of the current scheme (DQ 6). 

The imposition of a victim's levy has been identified as an additional source of funding 
for the criminal injuries compensation scheme. This is discussed below: 

Imposition of a levy 

Discussion question 12: The Australian Capital Territory, New South Wales, 
Northern Territory and South Australia have levies in places, some of which is 
funding or partially funding victim compensation schemes. Should 
consideration be given to implementing a victims' levy for Western Australia? 

A victims' levy is a tax which is imposed on certain classes of offenders and used to 
finance the criminal injuries compensation scheme in the jurisdiction in which the levy 
is imposed. 

The table below sets out the position in respect of levies in Australia. 

8 Section 46 of the CIC Act 2003.
9 Section 54 of the CIC Act 2003. 
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Table 3: Levies on offenders: 

Jurisdiction 

Western Australia 

Australian Capital Territory 

New South Wales 

Northern Territory 

Queensland 

Levies on offenders 

No levy. 

Financial assistance levy 
Imposed on person's convicted of an offence 
Amount of levy: $50 

Victim's support levy 
Imposed on person convicted of an offence (although a 
court can direct that person under 18 are not liable to pay) 
The levy is subject to CPI adjustment 
Amount of levy: 

• Person convicted on indictment/subject
to committal: $156;

• Person convicted otherwise than
on indictment: $69

Victims Assistance Fund Levy 
Imposed on persons found guilty of an offence but not 
imprisoned; person who pays an infringement notice; 
person against whom an enforcement order is made 
Subject to any exceptions in the regulations 

Amount of levy: 
• Adult convicted on indictment: $200
• Adult convicted otherwise than on

indictment: $150
• Child: $50

e Body $1,000 

Infringement notice and enforcement order: $40 

Offender levy-administrative fee to help pay for law 
enforcement and administrative costs but not used to fund 
victims of crime compensation scheme. 
Imposed on person being sentenced Quveniles excluded) 

Amount of levy: 
e Sentence imposed by the 

Supreme/District Court: $368.90 
e Sentence imposed by the Magistrates 

Court: $123.00 
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South Australia Levy 
Imposed on persons found convicted of an offence; person 
who pays an expiation notice. 
Persons under 18 may be exonerated from liability to pay 
Levy fixed by regulations may vary. 

Amount of levy: 
• Person convicted of summary offence: $60-$160
e Person convicted of indictable offence: $260
Ill Persons convicted of specific offences-the levy

otherwise payable is doubled
• Youth: $100-180

Tasmania Compensation Levy 
Imposed on persons convicted of serious offences 
(other than persons under 18) 
Amount of levy: 

G Person convicted in Supreme Court: $20-$50 
or prescribed amount (whichever is greater) 

Cl Person convicted in Court of Petty Sessions: 
$20 or prescribed amount (whichever is 
greater) 

No amounts currently prescribed 

Victoria No levy. 

As can be seen from an examination of the Table above, a victim's levy is imposed on 
offenders in the Australian Capital Territory, New South Wales, the Northern Territory, 
South Australia and Tasmania. Further, an offender's levy is imposed in Queensland 
but is used to fund law enforcement and administration rather than the criminal injuries 
compensation scheme. 

The Victorian Law Reform Commission recently recommended, in relation to the 
criminal injuries compensation scheme operating in Victoria, that: 

To assist with scheme sustainability, further consideration should be given by 
government to the introduction of a 'victim levy' payable by offenders on 
conviction. 10 

So, Western Australia and Victoria are currently the only Australian jurisdictions that 
do not impose some form of victim levy. 

There are a number of advantages to the imposition of a levy: 

@ a levy could raise a substantial amount of money; 
e a levy is a means of partially funding the criminal injuries compensation scheme 

other than by recourse to the Consolidated Fund; and 

10 Victorian Law Reform Commission Review of the Victims of Crime Assistance Act 1996 Report July 2018 at 
p.502. 
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e there is a natural synergy in requiring those who commit offences to fund a 
scheme for compensating victims 

There are a number of disadvantages to the imposition of a levy: 

e not all offences have a victim; 
e a levy is an additional impost on impecunious offenders who may have been: 

fined (by way of sentence); made the subject of a reparation order (under the 
Sentencing Act 1995 (WA); required to pay money to the State under the Act; 
and required to pay damages to their victim as a result of civil action; and 

e there will be costs associated with the collection of the levy and its enforcement; 

There was fairly strong support for the imposition of a victim's levy. 

However, concerns were raised that the imposition of a levy undermines the State's 
obligation to fund the scheme and removes the individual responsibility for payment 
from an offender to a broader class of offenders. For example, the Law Society 
submitted that "a victim's levy should not be implemented, particularly because in 
principle, responsibility for payment should lie with the offender." 

There was also a concern the amount of the levy might impact on the making of an 
award of compensation. The WA Police Union submitted that: 

Such a levy might have swface appeal. But the risk of introducing a levy is that 
it starts to be equated to what compensation should be awarded. If levy 
amounts are minimal or if the rate of recovery from offenders is low. The total 
revenue collected will reflect this. This in tum could be used as an excuse to 
cut the amount of compensation awarded. Victims of crime should not have to 
suffer just because offenders generally have limited means and cannot 
adequately fund the scheme. 

The WA Police Union was also concerned if the levy went into Consolidated Revenue 
rather than a dedicated fund, then the extra funds from the levy might be diverted 
elsewhere or used to pay off debt. Accordingly, the WA Police Union recommended 
a levy system not be introduced. 
Legal Aid expressed concern that: 

. .  .if levies are imposed at the time of sentencing, then this may add to the 
burden of the sentence imposed by the court, and further entrench economic 
disadvantage experienced by many offenders in the criminal justice system. 
This raises the issue of non-payment of levies and how recovery of levies is 
managed (and funded) by the State. 

The Department of Communities submitted "the levy should not be imposed on minors 
in any case". 

A victims' levy would make the scheme more financially sustainable. It is accepted 
many crimes do not involve a distinct 'victim', however there is merit in the argument 
the public collectively suffers as a result of the commission of any offence. On that 
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basis, it is justifiable to compel those convicted of committing offences without an 
identifiable victim to pay an amount into a collective pool used to fund compensation 
to victims who have suffered directly from crime. 

The levy should be paid by all adult persons convicted of an offence, however any 
levy paid by an offender should be deducted from any amount later recovered from 
them by way of criminal injuries compensation. This it to prevent such offenders from 
effectively paying twice for the same offence. 

It is noted that a levy would require a separate Bill. This is because Bills imposing 
taxation may only deal with taxation.11 

Such a Bill could contain appropriate hardship provisions to avoid the entrenchment 
of financial disadvantage in circumstances where it would not be in the public interest 
to collect the levy, for example, if doing so would shift a welfare burden onto public 
agencies. 

Recommendation 7: 

That a victim's levy should be imposed in Western Australia to supplement 
the funding of the current scheme. In particular: 

(a) the levy should be imposed on all persons convicted of an offence, except
persons who committed the offence when they were under the age of 18;
and

(b) the levy for an indictable offence should be higher than the levy for a
simple offence;

(c) the levy should only be used to offset the costs of the criminal injuries
compensation scheme; and

(d) any levy paid by an offender should be deducted from any amount of
compensation recovered from the offender.

Discussion Question 11: In respect of the recovery of awards or recovery of 
financial assistance, should this scheme be adopted in Western Australia, 
should: 

(a) awards or financial assistance be recovered; and, if so, should
(b) recovery of the total amount of an award or financial assistance from the
offender be mandatory?

11 Section 46(7) of the Constitution Acts Amendment Act 1899 (WA). 
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Recovery of awards of compensation or financial 
assistance 

Ms Porter advised "recovery is only available where there is a convicted offender, in 
approximately 70% of awards." 
The Law Society submitted: 

The Law Society is of the view that the current recovery of awards system in 
place should remain. This recognises the public perception that offenders 
should pay for their actions. 

Although the State has assumed a moral obligation to provide victims of crime with 
compensation for injury or loss in consequence of the commission of an offence, the 
funds of the State are not inexhaustible. In appropriate cases, compensation paid to 
a victim should be recovered from an offender. Recovering compensation from 
offenders promotes the sustainability of the current scheme. 

Recommendation 8: 

There should be no change to the recovery of awards of compensation from 
offenders and, if a financial assistance scheme is adopted contrary to the 
recommendation of this Review, awards of financial assistance should be 
recovered in the same way as recovery of awards of compensation under the 
current scheme. 

Mandatory recovery of awards 

The Law Society submitted: 

. . . recovery should not be mandatory. It should only occur where practicable 
and where there are reasonable prospects of success. There may also be 
cases in which the offender should not be notified of the claim. 

The WA Police Union submitted: 

WAPU does not believe it prudent for the scheme to adopt a position of 100 per 
cent mandatory recovery. There are sometimes cases where complete 
recovery is inappropriate. 
It is also not inconceivable that a mandatory recovery right of the State could 
have negative consequences on others beside the claimant. Recent debate 
over proceeds of crime legislation indicate the potential for unintended 
hardship. 

The Australian Lawyers Alliance did not agree that recovery should be mandatory. In 
their view "[t]he current system of a discretionary recovery model allows for those 
relatively few cases where a recovery is a possibility to be pursued." 

Page 28 of 73 



Report on the findings of the Review of the Criminal Injuries Compensation Scheme in Western 
Australia 

Requiring an offender to repay the total amount of an award or financial assistance 
would significantly improve the sustainability of any criminal injuries compensation 
scheme operating in this State. However, such a requirement is not feasible. This is 
for the following reasons: 

(a) many offenders are impecunious and simply do not have the means to pay
either at the time an award of compensation is made or subsequent to that time;

(b) it may not be possible to locate an offender to seek recovery;
(c) requiring an offender to repay the total amount may impose considerable

hardship on an offender (particularly where the offender has been released
from prison and is trying to rebuild their life or where there are multiple offences
and victims and the recovery potentially substantial);

(d) there may be unintended consequences and hardship to the family of the
offender which are currently considered in determining an offender's capacity
to repay; and

(e) pursuing an offender for payment may pose a risk to the safety of a victim.

Recommendation 9: 

Recovery of the total amount of an award or financial assistance from 
the offender should not be mandatory. 

Part 5: Proposals for legislative amendment (DQs 3 and 13) 

Discussion question 3: If you have answered no, to any of the questions posed 

in question 2, please outline how you would suggest changing the current 

scheme for Western Australia? 

Discussion question 13: Is there anything further that you would like to provide 

comment on that you believe would improve the Criminal Injuries Compensation 

scheme for Western Australian victims of crime? 

A number of submissions were made in response to these questions and the 
submissions covered a variety of topics. Some of the submissions involved proposals 
for legislative amendment. 

Section 3: Terms used 

Definition of injury 

The Australian Lawyers Alliance recommended that "the definition of injury be 
broadened to inciLide pregnancy." 
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The definition of "injury" in section 3 of the Act does include pregnancy. Accordingly, 
no change to the definition of "injury" is required. 

Definition of offence 

Child neglect 

Ms Porter submitted the Act should be amended to remove eligibility for compensation 
for alleged neglect not amounting to the commission of specific, identified offences. 

This is for the following reasons: 

... this offence was ve,y likely not intended to form the basis of an application 

for criminal injuries compensation when the scheme was introduced. Particular 

instances of the commission of offences by persons with the care of a child, 

such as physical assault or sexual abuse, are of course offences for which 

compensation ought to be available. However conduct amounting to neglect 

includes failure to compel the child to attend school regularly, emotional abuse, 

exposing the child to adult behaviour such as drug taking, etc. This conduct, 

while reprehensible, is not of itself an offence except in the context of parental 

care, and only becomes compensable in the context of alleged child neglect .... 

A person should not be eligible for an award of compensation in respect of alleged 
child neglect notwithstanding child neglect is an offence (see, for example, section 101 
of the Children and Community Services Act 2004 (WA)). This is because such an 
award can be tantamount to an award of compensation for bad parenting. Given the 
number of children taken into care each year, there is a potential for a significant 
number of applications to be made for compensation under the Act. 

Given that forms of lower-magnitude neglect, for example, those described by Ms 
Porter, are not of themselves offences except in the context of parental care and 
become statutory child neglect only when certain thresholds are met (see, for example, 
section 28(1) of the Children and Community Services Act 2004 (WA)), awards of 
compensation for child neglect should only be granted when a conviction for this 
offence type has been secured. This is important for the sustainability of the scheme. 
However, a person will not be precluded from seeking compensation for other 
offences, alleged or otherwise, committed against them by their parents or carers. 

Recommendation 10: 

The definition of "alleged offence" in section 3 of the Act should be amended 
to exclude any alleged offence of child neglect. 

Page 30 of 73 



Report on the findings of the Review of the Criminal Injuries Compensation Scheme in Western 
Australia 

Section 4: Definition of close relative 

For the purposes of the Act, a "close relative" of a victim who dies or ls injured -as a 
consequence of the commission of an offence, is a person who, immediately before 
the offence was: 

(a) a parent, grandparent or step-parent of the vfctim; or
(b) the spouse of de facto partner of the victim; or
(c) a child, grandchild or stepchild or the victim.

A number of submissions pointed to the shortcomings of the definition of "close
relative" in the context of Aboriginal and Torres Strait Islanders. 

It is clear the definition of "close relative" in section 4 of the Act does not include a 
person who has cared for a child but who is not the parent, grandparent or step parent 
of the child. This means any foster carer. guardian or relative carer is excluded from 
seeking compensation under the Act as a close relative. 

Similarly, the definition of "close relative" does not include a person who has been 
cared for by a person but who is not a child, grandchild or stepchild of the person. 
This means any foster child, ward or relative of the carer (other than a child. grandchild 
or stepchild) is excluded from seeking compensation under the Act as a close relative_ 

Djinda Services stated: 

Aboriginal and Torres Strait Islander peoples' practice of 'family' and kinship is 
broader than the western view currently reflected in the Act. The section 4 
definition does not allow for situations where a child is being cared for over a 
long period of time by an extended family or non-family member. 
A number of our clients are relative and non-relative carers for children who 
they have either cared for from bitth or over a sustained period of time, Tl1ese 
carers develop a deep connection with the children they are caring for ancl the 
c/7ildren are also heavily depehdent on their carers. 
Because of the wording of the current definition, they are excluded by the Act 
from applying for compensation as-a 'o/ose relative' of a victim who dies or is 
injared as a consequence of the commission of an offence. 
We therefore recommend the definition of 'close relative' be extended to 
include carers, both familial and no-relative, and children in care. 

The Domestic Violence Legal Workers Network (DVLWN) subniitted: 

DVLWN members note that the current definition of 'close relatives' (sic) in the 
Act is Anglo-centric and does not encompass concepts of family and kinship as

expedence in other cultures, including many culturally and linguistically diverse 
(CALD) and Aboriginal and Torres Strait Islander communities. 

DVLWN recommended section 4(1)(a) of the Act be expanded to include "a parent, 
grandparent, step-parent or a significant person who has cared for tl1e victilTI." 
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The Women's Law Centre agreed with the concerns raised in the DVLWN submissions 
"about the current definition of close relative being culturally exclusive to families 
outside of an Anglo-Western context and therefore inadequate in today's multicultural 
society." They noted "the definition is not consistent with the kinship and care 
relationships of Aboriginal and Torres Strait Islander people in WA and should be 
amended to better reflect the types of relationships in other cultures." They 
recommended "[t]he definition of 'close relative' in section 4 of the Act should be 
expanded to include people who, for all intents and purposes, act as such· close 
relative to the victim." 

The submissions referred to above echo recommendation 67 of the Western 
Australian Law Reform Commission in its Final Report issued in September 2006 in 
relation to Project 94, Aboriginal Customary Laws The interaction of Western 
Australian law with Aboriginal law and culture. That recommendation provided: 

That the Western Australian government actively promote, at the national level, 
the cause of functional recognition of non-biological parents who have parental 
responsibility or primary care for a child, whether of Aboriginal or non-Aboriginal 
descent. 

The shortcomings of the definition of "close relative" were highlighted in Bolton v 
Stephenson [2008] WADC 45. In that case, the appellant and his wife had assumed 
the role of the child's cultural foster parents and had cared for the child from the age 
of 6 months to 14 years. The appellant was denied criminal injuries compensation 
because he was not a parent within the meaning of the Act even though he was 
regarded as a father or parent according to Aboriginal law and custom. 

It is recommended that the definition of "close relative" be amended to include two 
new classes of persons. First, persons who care for a child other than a parent, 
grandparent or step-parent. Second, persons who have been cared for by a person 
other than a person who is their parent, grandparent or step-parent. Such an 
amendment would ensure proper recognition is accorded to the role performed by 
carers and the relationships they form with the children in their care irrespective of the 
cultural background of the carer or child. 

It is noted that, under section 35 of the Act, an Assessor is prohibited from making a 
compensation award for mental and nervous shock suffered by a victim as a 
consequence of the commission of an offence, or for any loss in respect of such shock 
unless the Assessor is satisfied, relevantly for present purposes, immediately before 
the offence was committed the victim was a close relative of a person who suffered 
injury or died as a consequence of the commission of the offence and was living with 
that person. This acts as a significant limitation on awards of compensation who fall 
within the definition of "close relative". 
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Recommendation 11: 

The definition of "close relative" in section 4 of the Act should be amended 
to include: 

(a) a person who was in a parent-like relationship with the victim for a
substantial period of time (eg a foster carer, relative carer or guardian
of a child);
(b) any person to whom the victim stood in loco parentis for a
substantial period of time (eg a foster child, ward, younger relative);
and
(c) any other person who satisfies the Assessor that, in respect of the
victim, they stood in the place of a person referred to in paragraphs (a)
or (c) of the definition of close relative (that is, a parent, grandparent,
step-parent, child, grandchild or stepchild) for a substantial period of
time.

Section 6: Definition of loss 

In the case of a victim who is injured, the definition of "loss" in section 6 of the Act 
extends to: 

(a) expenses actually and reasonably incurred by or on behalf of the victim that
arise directly from, or that arise in obtaining any report from a health
professional or counsellor in relation to, the injury suffered by the victim; 12 and

(b) losses arising from any damage caused as a direct consequence of the
commission of the offence to any personal item that was being worn by the
victim when he or she suffered injury. 13 

Costs of obtaining medical information

The Chief Assessor advised Assessors often receive accounts for the provision by 
medical providers for medical notes (including where medical notes are produced in 
compliance with a notice to produce issued under section 19 of the Act). Accordingly, 
the Chief Assessor suggested that the definition of loss be amended to include the 
cost of the provision of medical notes. 

The cost of obtaining medical information should be compensable under the Act. This 
is for two reasons. First, because the cost of obtaining a medical report is 
compensable. Second, because the provision of medical notes by a medical 
practitioner or counsellor may obviate the need to obtain a medical report and thus 
result in cost savings. However, an applicant should not be able to claim in respect of 
both a medical report and medical notes in respect of the same injury. 

12 See section 6(2)(a) of the Act. 
13 See section 6(2)(d) of the Act. See also the definition of "personal item" in section 6 of the Act.
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Recommendation 12: 

The definition of "loss" in section 6 of the Act should be amended to include 
expenses actually and reasonably incurred by or on behalf of a victim that 
arise in obtaining any medical information from a health professional or 
counsellor in relation to the injury suffered by the victim (but only where a 
sufficiently detailed medical report has not been provided). 

Costs of professional fees for administering compensation 
awards held on trust 

Under section 30(2) of the Act, a compensation award made under section 30(1) may 

include directions that all or a specified part of the compensation be held on trust for 

the victim by the person, and on any terms, specified in the award. Further, under 

section 30(4) of the Act, a compensation award made under section 30(3) may include 

directions all of a specified part of the compensation be held on trust for a close relative 

by the person, and on any terms, specified in the award. 

Ms Porter recommended: 

Where an award is made to a child, the compensation is almost always paid to

the Pubic Trustee for administration on behalf of the child until he/she reaches 

18. In some cases awards are paid to the Public Trustee on behalf of adult

applicants who lack capacity or are vulnerable to exploitation in their

management of the money. The Public Trustee charges fees for administration

and, particularly in the case of relatively small awards, this can reduce the

amount of compensation available to the victim. It is recommended the Act be

amended to allow the assessor to add the estimated cost of administration of

the fund to the compensation award.

Djinda Services reported "[c]lients are also losing much of their award to cover 

management fees." 

Given that there is specific power conferred on an Assessor to direct that funds be 

held on trust, it seems only fair to allow the Assessor to award compensation for the 

future professional costs likely to be incurred in respect of administering the 

compensation ward held on trust. This issue is discussed further at recommendation 

21. 
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Recommendation 13: 

The definition of "loss" in section 6 of the Act should be amended to include 
expenses that are likely to be reasonably incurred by or on behalf of a victim 
in respect of fees for administering a trust where an Assessor has directed 
that the funds are to be held on trust and the trust is administered by the 
Public Trustee or a Trustee who ordinarily charges professional fees for the 
administration of trust. 

Property damage 

Djinda Services suggested "consideration be given to allowing a claim for loss to 
include loss as a result of property damaged during the commission of an offence 
against a victim in circumstances were (sic) restitution has not been ordered by the 
courts." 

The definition of "loss" in section 6 of the Act should not be extended to loss arising 
from property damage in addition to loss arising from damage to personal items. This 
is for three reasons. First, the huge cost of awarding compensation for property 
damage which is relevant to the sustainability of the current scheme. Second, the fact 
that compensation may be awarded for loss arising from damage to personal items. 
Third, the fact that a person who has sustained property damage has a number of 
other options available to them to seek compensation for such loss. For example, 
home and contents insurance, civil action against the offender for trespass, or a 
compensation order under section 117 of the Sentencing Act 1995 (WA). 

Recommendation 14: 

The definition of "loss" in section 6 of the Act should not be amended to 
include loss arising from damage to property. 

Crime scene cleaning, relocation costs, personal safety, 
security and transport costs 

It is accepted costs may be incurred by or on behalf of a victim of crime in consequence 
of the commission of an offence. For example: costs related to cleaning of a crime 
scene; relocation costs; costs related to improving the personal safety and security of 
a victim of crime; and transport costs. However, these costs are not currently 
recoverable under the Act as they do not fall within the definition of "loss". 

Compensation for crime scene cleaning, relocation costs, personal safety and security 
and transport costs should not be compensable under the Act. This is because the 
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inclusion of these items as losses would have a negative impact on the financial 
viability and sustainability of the current scheme. 

It is noted that financial assistance in respect of these costs may be available from the 
CEO of the Department of Communities under section 233 of the Children and 
Community Se.rvices Act 2004 (WA). 

Recommendation 15: 

The definition of "loss" in section 6 of the Act should not be amended to 
include expenses actually and reasonably incurred by or on behalf of a victim 
in consequence of the commission of the offence for crime scene cleaning, 
relocation costs, personal safety and security and transport costs for 
criminal proceedings. 

Section 9: Time limit for making compensation application 

Section 9 of the Act provides the time limit for making an application for compensation 
is 3 years. However, an a!)plication may be allowed outside the time limit if an 
Assessor "thinks it is just to do so." 

Victims of child sexual abuse 

One submission queried whether the time limit for applications should be removed in 
respect of victims of child sexual abuse. That submission noted section 6A(2) of the 
Limitation Act 2005 (WA) provides no limitation period applies in respect of a child 
sexual abuse action. 

Legal Aid submitted: 

Notwithstanding section 9(2) of the Act, to minimise trauma to victims, we 
submit that consideration should be given to removing the time limit for victims 
of child sexual abuse. 

The te,ms of such an amendment could mirror the relevant provisions of Part 4 
of the Civil LiabiHty Legislation Amendment (Child Sexual Abuse Actions) Act 
2018 (WA), and would ensure consistency in the state's response to the 
recommendations made by the Royal Commission into Institutional Responses 
to Child Sexual Abuse." 

Djinda Services suggested 1'(a]n option could be to apply the three-year t1me limitation 
period from the date a child victim turns 18 years of age or it may be more appropriate 
for no time limit to exist at all for offences committed against a child." 

As a matter of practice, it is unlikely an Assessor would refuse to grant an extension 
of time to a victim of child sexual abuse. However, notwithstanding the Assessor has 
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a discretion to extend the time period for the making of an application for 
compensation, it is recommended that, for the purposes of consistency with child 
sexual abuse actions, the time limit for making applications for compensation under 
the Act in respect of child sexual abuse be removed. 

Recommendation 16: 

Section 9 of the Act should be amended to remove the time limit for making an 
application for compensation where the application relates to sexual offences 
(offences contrary to Chapters XXII, XXV, XXVA and XXXJ of The Criminal Code

committed against a victim who was under the age of 18 years. 

Section 10: Death of person entitled to compensation ends 
entitlement 

Under section 10 of the Act, any entitlement of a victim or a close relative of a 
deceased victim to compensation ceases on the death of the victim or close relative 
respectively. 

Ms Porter recommended: 

Section 1 O of the 2003 Act provides if the applicant dies before the application 
is finalised, then compensation is not payable In some cases this leaves the 
family of the deceased victim bearing expenses incurred in the preparation of 
the application, for instance for reports. It is recommended the Act be amended 
to give the assessor a discretion to award compensation for those 
disbursements where the death of the applicant occurred before finalisation and 
the assessor is satisfied an award was, before the death of the applicant, likely 
to have been made including file claimed disbursements. 

Legal Aid submitted "if an application is made by or on behalf of the deceased before 
their death, then a fairer and most just outcome will be achieved if the award made to 
the victim is paid to the estate of the deceased." 

The recommendation made by Ms Porter appears fair and requires no further 
explanation. 

The recommendation made by Legal Aid is not considered appropriate having regard 
to the sustainability of the scheme. Compensation is intended to benefrt the victim not 
the victim's estate in the event of his or her death. Further, close relatives of the 
deceased may apply for compensation in their own right. 
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Recommendation 17: 

Section 10 of the Act should be amended to give an Assessor a discretion to 
award compensation to a deceased applicant in respect of disbursements 
where: 

(a) an application for compensation is made under the Act;
(b) the applicant has incurred costs for disbursements;
(c) the applicant dies before an award of compensation is made; and
(d) the Assessor is satisfied that, were it not for the death of the applicant,

an award would have been made to the applicant (including a
component for those disbursements).

Section 11: How to make compensation application 

Section 11 (2)(a) of the Act provides if a person entitled to make a compensation 
application is under 18 years of age, then the application may be brought on his or her 
behalf by a parent, of a person acting in place of a parent, of the person. 

The Department of Communities submitted consideration ought to be given to allowing 
children to sign their own applications in situations where they are able to demonstrate 
legal capacity (in other words, where the child is a mature minor). 

The suggestion of the Department of Communities is a sensible one. However, rather 
than requiring the OCIC to determine Whether or not a child is a mature minor, it is 
preferable to amend section 11 of the Act so If a person entitled to make a 
compensation application is a chfld under the age of 16 years, then the application is 
to be made on his or her behalf by a parent, or a person acting in place of a parent. 

To the extent there are any deficiencies in the application submitted by a child, it is 
noted the Assessor may request information under section 19 and direct a victim to 
attend a health professional for examination under section 20. 

Any compensation that a child receives following the making of an application by the 
child shoufd be paid into a trust. This is discussed further below at recommendation 
21. 

Recommendation 18: 

Section 11 {2)(a) of the Act should be amended to refer to a child under 16 years 
of age so that a child aged 16 and over but under 18 may apply for 
compehsation under the Act in their own right. 
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Section 21: Applicant may be required to enforce other 
remedies 

Section 21 of the Act gives an Assessor the discretion to require a victim or close 
personal representative of a victim who has died to take proceedings to obtain 
compensation, damages or payment under a contract of insurance and to defer the 
application under the Act pending the determination of those proceedings. 

This section should be retained because it reflects the policy intent of the Act that 
compensation is a funding source of last resort. This policy intent is consistent with 
the provisions governing compensation under the Act and the National Redress 
Scheme and recommendation 34 (removing eligibility for compensation under the Act 
if a person is eligible for, or has received, compensation under another scheme). 

Recommendation 19: 

Section 21 of the Act should be retained. 

Section 23: Interim payments 

Under section 23 of the Act, an interim payment must not exceed 3% of the maximum 
amount of compensation that could be awarded if the application were for 
compensation in relation to a single offence. Hence, currently, the maximum amount 
by way of interim payment is the sum of $2,250. 

Ms Porter recommended ''the Act be amended to allow the assessor to approve interim 
payments for all reasonable expenses for treatment and reports, not exceeding the 
available maximum compensation." A number of other submissions supported a 
similar amendment. 

The maximum amount which may be awarded by way of an interim payment should 
be increased to 75% of the maximum amount of compensation available to the 
applicant. This is for two reasons. First, because the current maximum interim 
payment amount is woefully inadequate. Second, because, such an increase will 
obviate any need for a financial assistance scheme. It would not be appropriate to 
award 100% of the maximum amount of compensation available to an applicant as an 
interim payment prior to a complete assessment of the application being carried out. 
To do otherwise would create the undesirable prospect of an applicant being given an 
amount calculated as an interim payment, only for the scheme to have to "claw back" 
surplus funds as a debt due to the State once a full assessment of the claim had been 
carried out. A 25% gap between the maximum permissible interim payment and 
maximum compensation will allow for such variance, while still drastically increasing 
the amount of immediate assistance which can be provided under the scheme. 
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Recommendation 20: 

Section 23 of the Act should be amended to increase the permissible amount 
of interim payments to up to 75 per cent of the maximum amount of 
compensation that could be awarded if the application were for compensation 
in relation to a single offence. 

Section 30: Compensation awards, general 

Ms Porter recol'nmended that: 

section 30(4)(b) of the 2003 Act be amended to allow the assessor to specify a 

suitable person to be a trustee of the proceeds of an award, on any appropriate 

conditions, fora child who receives a relatively small award. It may be a portion 

of the funds recovered from offenders could be diverted to cover the Public 
Trustee's fees. 

Legal Aid noted directing compensation to be held on trust "may be an overly 
paternalistic approach and take away the basic rights of the victim to determine how 
to spend the compensation award." 

It is appropriate for an Assessor to have a discretion to direct that funds be held on 
trust. Where an application is made by a child, then the Assessor should be required 

to direct that the funds be held on trust until the child is 18. 

Section 30 of the Act does not require the funds be held on trust by the Public Trustee. 

In fact, there is no reference as to who is to be appointed as trustee. Therefore, the 

section does not need to be amended to specify the person or persons who may be 
appointed as trustee of the funds held on trust. 

Recommendation 21: 

Section 30 of the Act should be amended to require an Assessor to direct that 

an award of compensation awarded to a child, following an application made 

by the child in their own right, be held on trust until they are 18 years of age. 

Section 31: Maximum for single offence 

Under section 31 of the Act, the max1mum amount which may be awarded for a single 
offence is $75,000. The maximum amount may be amended by regulation. The 
maximum amount of compensation was increased to $75,000 in 2003 when the Act 
came into operation. There has been no change to this amount. 
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The Australian Lawyers AlTiance "recommends an increase to $150,000'' whereas the 
WA Police union recommended an increase to $100,000. 

Any increase to the maximum amount which may be awarded for a single offence will 
impact on the sustainability of the current ;;cherne. Accordingly, no change to the 
maximum amount of compensation should be considered or made until a decision is 
made about which of the recommendations contalned in this Review are supported 
and the impact those recommendations are likely to have on the sustainability of the 
scheme 

Recommendation 22; 

At this time, there be no change to the maximum amount of compensation 

which may be awarded in respect of a single offence. 

Section 37: No award if injury is from motor vehicle in 
certain cases 

Section 37 of the Act precludes an Assessor from making a compensation award in 
certain circumstances if satisfied that the injury or death was caused directly by, or by 
the driving or other use of. a motor vehicle unless the motor vehicle was used for the 
purpose of committing the offence and the offence is a crime. 

Ms Po1ier submitted that 

Section 37 of the Act ... has been interpreted by the Supreme Court in a way 
which has extended its operation. In addition the Road Traffic Act 1974 has 
been amended to add to /he category of driving offences which constitute an 
indictable offence, thereby increasing the range of applicants who may apply 
for c1iminal injuries compensation. It is recommended eligibility for 
compensation for injury caused by or by the driving of a motor vehicle be 
removed from the 2003 Act, on the basis the Motor Vehicle (Third Party 
Insurance) Act 1943 covers the field for such injwy. 

Legal Aid submitted section 37(3) of the Act should be deleted and replaced with 
something to the effect that the motor vehicle was used in committing the offence and 
the offence is an indictable offence. Legal Aid notes this approach accords with the 
findings of the District Court in Devos v James [2009) WADC 161. 

Section 37 of the Act should be deleted as this is consistent with recommendation 34 
in so far as it relates to removing eligibility for compensation for persons Who receive 
compensation under the Motor Vehicle (Third Party Insurance) Act 1943 (YVA). 

Page 41 of 7.3 



Report on the findings of the Review of the Criminal Injuries Compensation Scheme In Western 
Australia 

Recommendation 23: 

Section 37 of the Act should be deleted subject to recommendation 34 being 

accepted. 

Section 38: No award if applicant did not assist 
investigators 

Section 38 of the Act prohibits the making of an award if the victim did not do any act 
or thing which he or she ought reasonably to have done to assist in the identification, 
apprehension or prosecution of the person who committed the offence. 

Some submissions queried whether section 38 should be amended so that child 
sexual abuse victims are granted an exemption from providing assistance. 

It is accepted in many, if not most, child sexual abuse victims find it confronting and 
traumatic to complain to police and provide evidence against the perpetrator. 

However, there is a compelling argument that if taxpayers are going to underwrite a 
financial assistance scheme compensating for conduct for which the State is not 
responsible, there is an obligation on the applicant to provide all reasonable assistance 
to help catch a perpetrator who may present an ongoing threat to the public. 

Although this Review has recommended extending the time limitation for victims of 
child sexual abuse, the same principles currently apply to all victims in respect of the 
assessment of compensation. It is not appropriate to have different principles apply 
to child sexual abuse victims. However, the question as to whether some of the 
principles for the assessment of compensation could be modified to benefit all victims 
is considered at recommendation 35. 

It is noted child sexual abuse occurring in government or non-government institutions 
provides the basis for an application to the National Redress Scheme, which does not 
require the provision of evidence or cooperation with investigators to process claims. 

Recommendation 24: 

Section 38 of the Act should not be amended to give victims of child sexual 
abuse an exemption from the operation of the section. 
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Section 39: No award if victim engaged in criminal conduct 

Section 39(1) of the Act prohibits an Assessor from making an award of compensation 
if the Assessor is satisfied that a person was injured as a consequence of the 
commission of an offence and the injury was suffered when the person was committing 
a separate offence. 

In Attorney General for Western Australia v Her Honour Judge Schoombee 
[2012] WASCA 29 the Court of Appeal held section 39(1) of the Act does not require 
any causal connection between the injury suffered by the victim and the separate 
offence committed by the victim but merely a temporal connection. Accordingly, in 
that case, the fact the victim was in possession of amphetamine a.t the time of the 
commission of the sexual assault precluded an award of compensation from being 
made under the Act. 

Martin CJ (with whom Newnes and Murphy JJA agreed) said at [32J: 

The evident pwpose of s 39 is to preclude the payment of compensation to a 
person who suffers injury as a consequence of the commission of an offence 
when that person is themselves engaged in c1iminal conduct. That evident 
pwpose would be defeated if too narrow or precise a view is taken of the 
temporal connection between the offence giving rise to the injury for which 
compensation is claimed, and the offence committed by the claimant. Tal<e the 
obvious example of a claimant seeking compensation for inju,y suffered during 
an assault which was the retaliatory response to an assault which the claimant 
initiated but the retaliation went beyond self-defence. It would very often be the 
case that the offence in the fonn of the initial assault committed by the claimant 
would have been completed before the retaliatory response occurs, with the 
result that if the matter is approached by reference to precise instants in time, 
it could not be said that the two offences were committed 'at the same time'. 
Another obvious example is the case of a claimant who suffers injury as a result 
of an offence committed while fleeing from the scene of a crime which he or 
she committed, but which was complete at the time injury was suffered. It is 
clear from the language used In s 39 of tl1e Act, and from the seconda1y 
mate,ials referred to by the District Cou,t judge, that it was intended that 
compensation would not be available in either of these examples. 

The Law Society has submitted that section 39 of the Act should be reformed: 

The question of how s.39 should be refonned depends upon how far one 
wishes to shift the balance towards the interests of victims of crime. One can 
readily see the community agreeing not to compensate a person, who, say, is 
injured in the course of running away from a burglary. On the other hand, . .

the community would probably expect that trivial or inconsequential offences 
have no role to play in the awarding of compensation. 

The Society's preference is to delete s. 39 altogether. The Society considers 
that the situation that is purportedly covered by s.39 is amply provided for in 
s. 41 of the CIC Act in that the Assessor can take into account any "J)ehaviour''
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indulged in by the offender. There is no need to consider whether that 
behaviour is also an "offence'' to remove the benefit to the victim of crime. 

Another approach would be to amend the CIC Act to clearly state a causal 
connection. 

The application of section 39 of the Act in a particular case may be harsh. The 
harshness may be ameliorated if an Assessor is given a discretion to refuse to make 
an award or to reduce an award if the injury was suffered when the person was 
committing a separate offence. The commission of a separate offence would then be 
treated in the same way as the conduct referred to in section 41 of the Act and should, 
therefore, be included in that section. 

Recommendation 25: 

Section 39(1) of the Act should be deleted and incorporated into section 41 of 
the Act so that an Assessor must, in deciding whether or not to make a 
compensation award or the amount of a compensation award, have regard to 
whether the injury in respect of which compensation is claimed was suffered 
when the person was committing a separate offence. Further, section 35(3) 
should be amended consistently with the above. 

Section 42: Insurance payments etc. to be deducted from 
award 

Benefits received under private health insurance policy 

Section 42(2) of the Act provides an assessor must deduct from a compensation 
award in relation to any loss suffered by a victim, or a close relative of a deceased 
v1ctim, any amount the victim or close relative would, but for the Act, also be entitled 
to receive under a contract of insurance with a registered organisation in respect of 
any loss. The purpose of the provision is to ensure benefits received under a private 
health insurance policy are deducted from an award of compensation so as to avoid 
double dipping. 

The term "registered organisation" is defined in section 42(1) of the Act and has the 
meaning given by the National Health Act 1953 (Cth). However, the term "registered 
organisation" no longer appears in the National Health Act 1953 (Cth). Contracts of 
insurance with a health insurance business are covered by the Private Health 
Insurance Act 2007 (Cth) 

The Chief Assessor submitted that section 42 of the Act should be amended to exclude 
private health insurance benefits. This is because applicants who have private health 
insurance are treated differently from those applicants whose medical expenses are 
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paid through Medicare. Medicare benefits are not deducted from an award of 
compensation. 

Private health insurance benefits are generally paid direct to the provider of the 
service. In some circumstances, an applicant for compensation may have had to pay 
the "gap" between the cost of the service and what the insurer will pay by way of 
benefit. As the Chief Assessor points out, applicants should not be penalised for 
having private health insurance. 

The Chief Assessor submitted that "[p]ayments made to applicants under the [National 
Disability Insurance Scheme] related to the incident should not be considered 
compensation or insurance payments under [section 42]". 

However, an applicant who has private health insurance should not be permitted to 
seek compensation for a loss in respect of the provision of a health service if the cost 
of the health service was met by a health insurance business as that term is defined 
in the Private Health Insurance Act 2007 (Cth). Similarly, a person who has received 
support from the National Disability Insurance Scheme under the National Disability 
Insurance Scheme Act 2013 (Cth) should not be able to seek compensation for a loss 
if the cost was met under that scheme. 

Recommendation 26: 

Section 42(2) of the Act should be amended so that: 
(a) private health insurance benefits; and
(b) payments made to applicants under the National Disability

Insurance Scheme,
are not deducted from an award of compensation. 

National Redress Scheme and criminal injuries 
compensation 

Section 42(3) of the Act requires an Assessor to deduct from a compensation award 

in relation to any injury or loss suffered by the applicant any amount that the applicant 
has received, whether under a contract of insurance or otherwise, for the injury or loss. 

Section 42(4) of the Act provides an Assessor may deduct from a compensation award 
any amount the applicant will receive, whether under a contract of insurance or 
otherwise, for the injury or loss. 

Under section 14 of the National Redress Scheme for Institutional Child Sexual Abuse 
(Commonwealth Powers) Act 2018 (WA) (the National Redress Act), an application 
for criminal injuries compensation must be deferred pending the making of a redress 
application (if the applicant has made an application for criminal injuries compensation 
in relation to an offence which is or involves abuse but has not made a redress 
application and the Assessor dealing with the compensation application is of the 
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opinion there is a reasonable likelihood that the person is eligible for redress under 
the National Redress Scheme). 

Further, under section 15 of the Redress Act, if an application for criminal injuries 
compensation is made and a person has also made a redress application but the 
redress application has not been determined, then the Assessor dealing with the 
compensation application must defer the compensation application pending the 
determination of the redress application. 

When the Redress Act was being debated in Parliament, an undertaking was given to 
review the operation and effectiveness of the section 42(3) and (4) of the Criminal 
Injuries Compensation Act 2003 (WA) (as amended by the Redress Act). 

In practice, the Chief Assessor has advised if a person makes an application for 
criminal injuries compensation and the person may also be eligible for redress under 
the National Redress Scheme, then the OCIC writes to suggest the person make a 
redress application under the National Redress Scheme. 

Further, if a person has applied for criminal injuries compensation and redress, then 
the OCIC writes to the person to advise them they will need to wait for the redress 
application to be finalised before their application for criminal injuries compensation 
may be determined. 

On 3 September 2019 the Chief Assessor advised no applications for criminal injuries 
compensation have been determined in circumstances where the applicant has 
received payment under the National Redress Scheme and the amendment to section 
42 of the Act is yet to be tested because no such determinations have been made. 

The fact section 42 of the Act has not been tested in respect of payments under the 
National Redress Scheme, reflects the fact that the National Redress Scheme has 
only been in operation since the beginning of 2019. Accordingly, it is recommended 
this issue be revisited following the effluxion of a further period of time. 

Recommendation 27: 

That the operative and effectiveness of section 42 of the Act in the context of 
the National Redress Scheme be reviewed at the end of 2020. 

Interaction between sections 31 and 42 of the Act 

The Law Society recommended that "the Department give consideration to amending 
the Act to clarify the order of operation of sections 31 (1) and 42(3) of the Act" and that 
"any deductions should be made prior to the application of the cap." 

In Devos v James [2013] WADC 36 at [28] Schoombee DCJ held "on a proper 
construction the words 'compensation award' in the first line of s 42(3) refer to the 

Page 46 of 73 



Report on the findings of the Review of the Criminal Injuries Compensation Scheme in Western 
Australia 

maximum amount awarded as compensation under pt 4 of the Act and are therefore 
subject to the restriction in s 31(1)." Accordingly, the interaction between sections 31 
and 42 of the Act is clear. 

Deductions should not be made prior to the application of the statutory maximum. 

Recommendation 28: 

Section 42 of the Act should not be amended to require deductions to be made 
prior to the application of the cap. However, section 42 could be amended to 
make it clear that when compensation for injury and loss is assessed in a sum 
which exceeds the statutory maximum, the award is to be reduced to the 
statutory maximum before any deductions are made. 

Section 45: 
made 

Order about reimbursement order may be 

Where an application for compensation is made under section 12 of the Act (in respect 
of a proved offence) and a compensation award is made, an Assessor has two options. 
First, the Assessor may make an order barring proceedings under Pait 6 (recovery 
proceedings) in respect of the award. Second, the Assessor may make an order only 
a part of the award (specified in the order) may be the subject of proceedings under 
Part 6. In either case the order may only be made if the Assessor "thinks it is just to 
do so". An Assessor may cancel an order at any time on an application by the CEO.14

Concerns have been raised about risks to the safety of victims where recovery is 
sought from offenders, particularly in the context of children who are related to the 
offender and victims of domestic violence. 

Recommendation 29: 

Section 45 of the Act should be amended to provide that if an Assessor is 
satisfied that notification of an offender under section 19 poses a risk to the 
life, health or safety of the victim1 

then the Assessor: 
(a) must make an order barring recovery proceedings under Part 6 in 

respect of an award; and 
(b) must not cancel the order referred to in paragraph (a) unless the 

Assessor is satisfied that the taking of proceedings under Part 6 no 
longer poses a risk to the life, health or safety of a victim.

14 Sectio!l •15(2) of the Act. 
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Section 48: Future treatment expenses, payment of 

Section 48 of the Act requires a sum awarded in respect of future treatment expenses 

to be withheld for-a period of up to 10 years. 

The Australian Lawyers Alliance recommended '[t]he time limit in respect of access to 
future medical treatment expenses should be removed, particularly in cases where 
future dental treatment is required, given ongoing treatment and maintenance costs 
associated with dental treatment." 

The recommendation made by the Australian Lawyers Alliance has some merit. In 
particular, it is noted damages awarded in respect of future medical treatment in a civil 
action are not withheld. Further, compensation for lost earning capacity (that is, future 
loss of earnings) under the Act is not dealt with in the same way which gfves rise to 
an internal inconslstency. 

However, as ihe Chfef Assessor submitted, criminal injuries compensation is 
compensation of last resort and to pay out on future treatment without the requirement 
for the treatment to be undertaken or proof it has occurred Is to expose the State to 
significant liability_ According to the 2019 annual report of the OCIC, the total provision 
for future treatment made since 1 July 2004 is in excess of $16m million of which only 
$2,937,693.20 has been paid. As the Chief Assessor has noted, if the future treatment 
provision were paid out on all of those applications, the cost to the state would be 
significant 

Recommendation 30: 

Section 48 of the Act should not be repealed. 

Section 67: Costs 

Section 67 of the Act expressly states the Assessor does not have power to award 
costs. 

Ms Porter noted many applicants "are assisted by Community Legal Services, the 
Citizens Advice Bureau and Legal Aid WA, at low or no cost." 

Applicants who incur legal costs will be out of pocket because of the operation of 
section 67 of the Act. 

The Law Society made the following submission in relation to costs: 

. .. many applicants require assistance to make a claim for compensation, and 

that assistance is not currently provided by the OCIC. Therefore, lawyers are 
often involved. Consideration should be given to effher providing a dedicated 

help seJVice for victims or allowing an amount for legal costs to be claimed on 
top of the award of compensation. 
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The Australian Lawyers Alliance submitted: 

There is one remaining anomaly in the compensation area. In jurisdiction 
dealing with other types of compensation, costs (sometimes modest) are 
awarded. The nature of Criminal Injuries Compensation is undoubtedly 
different in the sense that the State is not the wrongdoer, but we understand 
that the Assessors consider legal representation in complex cases which does 
assist in determination of the claims. A modest allowance for complex cases

as determined by the Assessor-of up to 10 per cent of the award would not 
distort the nature of the Scheme and would not involve significant additional 
costs. ALA WA recommends that the introduction of limited legal fees in 
addition to the award made be considered as part of the Review. 

The Department of Communities submitted: 

There is no provision in the Act for payment of legal professional costs to allow 
victims to obtain legal advice and representation for CIC claims. This has a 
particularly adverse impact on children and young people who do not have the 
financial means or moral support to assist them with their applications. 

The Scheme has worked very well but although it is intended to be simple for 
victims to access it is not necessarily easy to navigate and is beyond the reach 
of some members of the community. The lack of funded legal assistance is 
thus felt disproportionately by people on low income. Victims are unlikely to 
pursue applications where the potential compensation award is likely to be 
modest. Community legal centres provide some assistance but they may be 
financially constrained in terms of resources. The lack of relevant information 
creates a greater burden on Assessors who may be required to build the file. 

Consideration ought to be given to making provision in the Act for legal costs, 
set at a fixed and modest rate and capped. Costs can be minimised by allowing 
for legal services to be provided by law clerks or paralegals, rather than 
lawyers, where appropriate. 

The following table shows the position with respect to costs in other Australian 
jurisdictions. 
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Table 4: Costs in respect of applications in Australian jurisdictions 

Jurisdiction Costs 

Western Australia Assessor does not have power to award costs. 

Australian Capital Territory Lawyers cannot charge or seek to recover more than the 
prescribed amount for applications and appeals/ reviews. 
The current prescribed amounts are $1,123 for an application 
and $2,246 for an appeal/review. 
The prescribed amount must be indexed each year. 

Queensland Assistance of up to $500 for legal costs incurred by a victim 
in applying for compensation may be awarded. 

South Australia The court may make such costs orders as it thinks fit. 

Tasmania Compensation may be awarded in respect of expenses 
reasonably incurred by the victim in claiming compensation. 

Victoria The Governor in Council may prescribe a scale of costs 
applicable with respect to applications for assistance made to 
the Tribunal including costs payable to a legal practitioner. 
Costs awarded are at the discretion of the Tribunal. However, 
legal practitioners cannot charge or seek recovery of more 
than the scale. 

The question as to whether legal costs should be paid is a vexed issue. Allowing 

compensation in respect of legal costs does have implications for the cost of the 

current scheme particularly in circumstances where the current scheme is meant to 

be an option of last resort. However, in some jurisdictions, a modest sum in respect 

of legal costs related to an application for compensation may be awarded. 

The Chief Assessor has advised that in the 2019 financial year, 40% of applicants 
were legally represented, but generally sits around 65%. If the Act were amended to 
enable the payment of legal costs, then this is likely to lead to significant increases in 
applicants being legally represented and a significant blow-out in the cost of the 
scheme (even if limits were imposed on the amount of costs that could be charged). 
It is preferable for additional funds to be directed to community legal centres so that 
they are able to provide legal support to applicants for compensation. 

Recommendation 31: 

Consideration should be given to the provIsIon of special funding to 
community legal services for assisting victims of crime to apply for criminal 
injuries compensation. 
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Other matters 

Increase in the number of assessors 

A number of submissions suggested there be an increase in the number of assessors 

so as to improve the timeliness of determinations of awards. 

Since the Discussion Paper was published, an additional Assessor and two new case 

managers have been appointed to the OCIC for a 2 year period. Accordingly, no 

recommendation is made in respect of an increase in the number of staff. 

Extraterritorial application of the Act 

The Act does not have extraterritorial effect in that it does not apply where an offence 

has been committed outside of Western Australia. 

The Western Australian Police Union submitted the Act should be "amended to extend 

its coverage to WA Police Force officers performing their duties outside of WA". 

Every Australian jurisdiction has a criminal injuries compensation scheme. If a police 

officer in the WA Police Force suffers injury or loss in consequence of the commission 

of an offence in another State or Territory, then he or she should apply for 

compensation under the relevant Act in that jurisdiction. Accordingly, it is not 

necessary to give the Act extraterritorial effect in respect of police officers. 

Recommendation 32: 

The Act should not be amended so that it has extraterritorial effect in respect 

of police officers who suffer injury or loss in consequence of the commission 

of an offence in another State or Territory. 

Funeral expenses 

In the case of a victim who dies, a close relative of the victim may seek an award of 

compensation, including compensation for the funeral expenses of the deceased 

victim incurred by the close relative. 15 As a matter of practice, Assessors pay all 

reasonable funeral expenses. The Chief Assessor has reported that, in the 2019 

financial year, the average amount paid for a funeral claim was $10,270. 

On 17 December 2018 the State Government announced a Homicide Funeral 
Assistance Scheme which provides a maximum of $8,000 towards the cost of a funeral 

15 See the definition of "loss" in section 4 of the Act.
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where the death occurred after 1 January 2018 and the cause of death was murder, 
manslaughter or unlawful assault causing death. 

Payment of funeral expenses may also be made under section 234 of the Children 
and Community Services Act 2004 (WA). 

It is suggested that the OCIC be made responsible for the operation of the Homicide 
Funeral Assistance Scheme. 

Recommendation 33: 

The Homicide Funeral Assistance Scheme should be brought under the 

operation of the Act and the amount which may be paid in respect of each 

funeral capped at a maximum of $10,000 or such other amount that is 

prescribed. 

Other compensation schemes 

There are a number of other compensation schemes which operate in tandem with 

criminal injuries compensation. For example, workers' compensation under the 

Workers' Compensation and Injury Management Act 1981 (WA), compensation under 

the Motor Vehicle {Third Party Insurance) Act 1943 (WA), the Motor Vehicle 

(Catastrophic Injuries) Act 2016 (WA), medical treatment costs and leave paid to WA 

police officers pursuant to regulation 1306 of the Police Force Regulations 1979 (WA) 

and the Western Australian Police Industrial Agreement. 

Currently, under section 42 of the Act, an Assessor must deduct from a compensation 
award in relation to any injury or loss suffered by the applicant any amount that the 
applicant has received, or will receive, under those compensation schemes for the 
injury or loss. Section 42 of the Act is clearly designed to prevent double dipping. 

In Baker v His Honour Judge Stone of the District Court of Western Australia 
[2015] WASCA 56 the Court of Appeal held that where an applicant for compensation 
under the Act receives payments of compensation under the Workers' Compensation 
and Injury Management Act 1981 (WA) in excess of the statutory maximum, then no 
compensation is payable under the Act. 

In Cooper v Smith [2017] WADC 82 Derrick DCJ held that medical and leave 
payments of a police officer were considered to have been received by the appellant 
officer by way of compensation for loss within the meaning of section 42(3) of the Act. 
Consequently, Derrick DCJ held the total of these payments must be deducted from 
any compensation award payable to the appellant under section 30 of the Act. Further, 
Derrick DCJ held , given the total amount of the medical and leave payment was well 
in excess of the statutory maximum that could be paid to the appellant, no 
compensation was payable to the injured police officer under the Act. 
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In Baker (supra) at [45] the Court of Appeal observed: 

. . .  the policy of the Act is evidently to provide a publicly funded means by which 
victims of crime can receive some payments of compensation for injury or loss 
incurred as a result of criminal activity 'in some circumstances' (as the long title 
indicates). It does so on the basis that there is to be a deduction from the award 
of the amount of compensation or damages which a victim receives from 
another source. In that manner, the limited public resources engaged by the 
Act are directed to victims of crime who would not otherwise be compensated 
for their injury or loss. This is confirmed by s 21, which provides, in effect, that 
an assessor may defer dealing with the question of compensation and require 
the victim first to take steps to recover any amounts to which he or she may be 
entitled independently of the operation of the Act. A provision of that kind 
indicates that the legislature was not merely concerned with the avoidance of 
'double dipping' (itself a term the meaning of which is dependent upon context) 
as the appellant contended, but more broadly intended that the victim should 
exhaust other means of compensation available to him or her before there is 
any recourse to payment from the public purse. 

Ms Porter recommended an applicant should be prevented from claiming 

compensation under the Act if they are eligible to apply for compensation through 

another scheme. However, the WA Police Union recommended the Act be amended 

"to overturn the impact of Cooper v Smith [2017] WADC 82." 

It is noted police officers are not currently covered by the Workers' Compensation and 
Injury Management Act 1981 (WA). However, the Act should not be amended to 
overturn the decision in Cooper v Smith (supra). This is for two reasons. First, 
because such an amendment would result in police officers being treated differently 
from other victims of crime in circumstances where, unlike many victims of crime, they 
have another avenue of compensation available to them. Second, as noted in Baker 
(supra) the current scheme is funded by the State and requires compensation 
received from other sources to be pursued and taken into account to prevent double 
dipping and to reduce the impost on the State (this is relevant to the sustainability of 

the scheme). 

Criminal injuries compensation should not be used as a means of topping up 
compensation provided under other schemes particularly where compensation under 
the Act is meant to be an option of last resort. 
Given the concerns about the financial viability and sustainability of the current 
scheme, consideration should be given to limiting awards of compensation under the 
Act to persons who have not received, and are not entitled to receive, compensation 
under specified schemes of compensation. 
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Recommendation 34: 

The Act should be amended to preclude a person from applying for 
compensation if he or she has received, is or was eligible for, workers' 
compensation, benefits received under the WA Police employee support 
scheme, compensation under motor vehicle third party insurance and other 
prescribed compensation schemes. 

Victims of family and domestic violence 

A number of submissions made recommendations in relation to criminal injuries 
compensation for the victims of family and domestic violence. 

The DVLWN recommended: 

(a) the Act be expanded to include family violence as a ground for eligibility for
criminal injury compensation in Western Australia;

(b) the definition of family violence in the Act be consistent with section 5A of the
Restraining Orders Act 1997 (WA);

(c) the definition of injury in the Act be expanded so assessors have discretion to
consider the broader harms which can be experienced by family violence
victim-survivors;

(d) the Act include examples of the different types of harm family violence victims
may experience to guide the discretion to be exercised by assessors;

( e) section 9 of the Act be amended to remove any time limit for applications
relating to family violence or where the applicant was otherwise delayed in
applying as a result of family violence;

(f) section 36 of the Act be amended so the question of whether the award may
benefit the offender is not connected with whether or not there is a relationship
with the offender;

(g) section 36 of the Act be further amended so where the assessor finds the
award may benefit or advantage the offender, there be sufficient discretion so
this does not automatically prevent the making of an award, but instead triggers
a requirement to consider mechanisms to assist victims mange their awards
and prevent offenders benefitting from them;

(h) in the context of assessing section 36, the fact an offender may benefit as a
result of the award as a consequence of the family law system be specifically
excluded;

(i) section 38 of the Act be amended so the assessment of what is 'reasonable'
in the context of assisting investigators is made having specific regard to family
violence and the safety considerations for the applicant and other affected
family members;

U) section 39 of the Act be amended to provide an exception for when the
applicant was experiencing family violence;

(k) section 41 of the Act be amended to require an exception where the injury
occurs in the context of family violence or where the applicant was otherwise
affected as a result of family violence; and
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(I) perpetrators of family violence are only notified of the victim-survivor's criminal
injuries compensation application if the victim-survivor consents; and

(m)the State Government engage in further detailed consultation with Aboriginal
led organisations and communities in relation to such mechanisms for victim
survivors in these communities, particularly in regional and remote Western
Australia.

DVLWN identified access to immediate short term funding as the key need for victims 
of family violence so they can leave a relationship and create a safe environment for 
themselves and their children. The DVLWN recommended further consideration be 
given to alternative models for victim compensation and/or financial assistance to 
family violence victim-survivors in Western Australia in consultation with stakeholders. 

The Women's Law Centre recommended: 

(a) the Act be amended so no time limit applies when the applicant was subjected
to family violence;

(b) the Act be amended so an ongoing relationship between the offender and
victim-survivor does not exclude them from receiving an award of
compensation; and

(c) the measures by which an award may be protected be the subject of further
consultation with stakeholders including directly with victim-survivors of family
violence.

The Women's Law Centre also supported the recommendations of the DVLWN with 
respect to sections 38 and 39 of the Act. 

It is accepted the current scheme in Western Australia is not best suited to providing 
compensation to victims of family and domestic violence. This is for the following 
reasons: 

(a) compensation relates to offences and alleged offences rather than "family

violence";

(b) section 34 limits the maximum amount of compensation which may be awarded

where a person suffers injuries in consequence of 2 or more offences

committed by one person that are not related offences within the meaning of

section 33);

(c) section 36 prohibits the making of an award if the assessor is of the opinion

there is a relationship or connection between the person who committed the

offence and the victim and by reason of the relationship or connection any

money paid under the award is likely to benefit or advantage the person who

committed the offence;

(d) section 38 prohibits the making of an award if the victim did not do any act or

thing which he or she ought reasonably to have done to assist in the

identification, apprehension or prosecution of the person who committed the

offence (eg if the offences were not reported to the police or the victim did not

give evidence at the trial of the alleged offender);
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(e) section 39 prohibits the making of an award if an assessor is satisfied a person

was injured as a consequence of the commission of an offence and that the

injury was suffered when the person was committing a separate offence;

(f) in deciding whether to make an award, or the amount of the award, an assessor
in accordance with section 41, have regard to any behaviour, condition,
attitude, or disposition of the victim that contributed, directly or indirectly, to the
victim's injury or death; and

(g) attempts to recover compensation from an offender may pose a risk to the
safety of the victim.

The Act was not designed to cater for victims of family violence except to the extent a 
victim of family violence suffers compensable injury or loss in consequence of the 
commission of an offence. Although special provision has been proposed in respect 
of extending the time limitation for victims of child sexual abuse, the same principles 
currently apply to all victims in respect of the assessment of compensation. It is not 
appropriate to have different principles for the assessment of compensation to apply 
to victims of domestic violence. However, some of the principles could be modified 
for the benefit of victims more generally. For example: 

(a) section 36 of the Act could be amended to:
(i) preclude the making of an award where money paid under the award

is likely to directly benefit the offender; and
(ii) require the Assessor to direct that funds be held on trust where
money paid under the award is likely to indirectly benefit the offender.

(b) section 38 of the Act could be amended to provide that an Assessor must,
in deciding whether or not to make a compensation award or the amount of
a compensation award, take into account whether or not the victim or close
relative did not do any act or thing which he or she ought reasonably to have
done to assist in the identification, apprehension or prosecution of the
person who committed the offence. Further, in deciding whether the victim
or close relative did any act or thing which he or she ought reasonably to
have done, the Assessor should be able to have regard to factors such as
a power imbalance between the victim and offender and whether the victim
was a child at the time of the commission of the offence.

However, further consideration needs to be given to the amendment of principles for 
the assessment of compensation. 

It is noted the Commonwealth Government via Centrelink offers a one-off crisis 
payment which is open to people experiencing family and domestic violence if they 
can demonstrate they are in "severe financial hardship because of extreme 
circumstances" and "are eligible for an income support payment". The amount paid is 
equivalent to one week's pay at whatever their existing income support payment is. 
The number of times a person can claim is limited to a maximum of four times per year 
if they are going through "extreme circumstances". 
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Recommendation 35: 

The principles relating to the assessment of compensation in the Act should 

not be amended to make special provision for victims of family and domestic 
violence. However, further consideration should be given to the modification 
of those principles to benefit victims more generally. 

Medical reports 

Legal Aid has pointed out the difficulties in organising psychological reports for clients 
living in regional and remote areas. They have suggested "alternative means of 
accepting evidence should be in place" including an affidavit or statutory declaration 
of their client. 

An Assessor must be satisfied a person who has applied for compensation has 
suffered the claimed injury and that the claimed injury has occurred in consequence 
of the commission of an offence. This requires not only proof of the injury but proof of 
a causal connection. 

There is nothing in the Act which requires an application to be supported by medical 
evidence. However, an assessor may direct a victim to attend a doctor for examination 
and the provision of a report to the assessor. 

It is important that any application for compensation in respect of injury be 
accompanied by appropriate evidence. Otherwise, it is not clear how an Assessor 
could be satisfied the applicant has suffered the claimed injury and the claimed injury 
has occurred in consequence of the commission of an offence 

The Chief Assessor has advised they do accept information in respect of injury other 
than medical reports. 

Recommendation 36: 

The Act should not be amended to permit applicants for compensation to 
avoid examination or production of medical reports in support of their 
application. 

Notices to produce documents and privileged information 

The Director of Public Prosecutions raised an issue in respect of the provision of their 

files to an Assessor for the purposes of an assessment or to the District Court on 

appeal in response to a notice issued under sections 19, 56 or 63 of the Act. 
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Recommendation 37: 

That the Act should be amended to make it clear that: 
(a) a person who is the subject of a notice to produce documents under

the Act may claim that information in the documents is privileged (that
is privileged because of either legal professional privilege or public
interest privilege);

(b) the production of documents in accordance with a notice to either the
Assessor or the District Court does not waive privilege; and

(c) an Assessor or Court cannot provide interested persons or their legal
representatives with access to any documents which contain privileged
information (unless privileged information is redacted from the
document).

Documents held in the Integrated Court Management 
System and Court transcripts 

The Director of Public Prosecutions has noted that some of the information they are 
required to produce under a notice issued under the Act is available in the Integrated 
Court Management System (ICMS) and it is not practical to require their Office to 
produce the information when it is available to the OCIC via the ICMS. 

The Director of Public Prosecutions has noted the Office of the Director of Public 
Prosecutions (ODPP) receives electronic copies of some, but not all, transcripts of 
proceeding in Court and that they no longer retain hard copies of transcripts on their 
files. 

The Director of Public Prosecutions has recommended that the OCIC enter into an 
arrangement with the Courts to receive electronic copies of transcripts. 

The Chief Assessor has advised they have access via the ICMS to documents, 
including transcripts, which were previously provided to Assessors by the ODPP under 
a notice. Further, before issuing a notice under the Act, Assessors take steps to 
ascertain whether that information is available to them from another source. 

The Chief Assessor has also advised they are in the process of making arrangements 
with the ODPP for electronic access to documents when a notice is issued. A similar 
arrangement has already been made with the WA Police. 

Restrictions on the inspection of documents 

The Law Society suggested "[t]here should be a system whereby the victim's personal 
details are redacted from t_he OCIC's file before the offender can exercise their right to 
inspect relevant documents." 
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Recommendation 38: 

The Act should be amended so that a person who falls within paragraph (b) of 
the definition of "interested person" is not permitted to access documents 
containing the following information in relation to an applicant: 

(a) details of the address, school, place of employment of the victim or any
other information which would enable the location of the victim to be
identified;

(b) photographs of injuries sustained by a victim;
(c) sexual assault counselling communications; and
(d) any material the disclosure of which may prejudice the life, health or

safety of the victim
unless that information has been redacted from the document. 

Publishing reasons for decision 

Djinda Services raised concerns about the way in which decisions are published and, 

more specifically, the use of the actual initials of the victim and offender rather than a 

pseudonym or a number being used. 

Although to an extent this does not anonymise the parties, it is not too much of 

a leap to still figure out who a decision relates to when the initials are combined 

with a summary of the offences forming the basis of the decision, particularly in 

the case of some of our clients who have experienced quite horrific and unique 

injuries as a result of the offences. 

We also have concerns about the timing of publication and the victim receiving 

notification of their awards. On one instance the decision was published and 

picked up by the media before our client was notified she had received an 

award. The client was taken by surprise to learn about her award after she saw 

a news report, which caused her unnecessary trauma. 

We therefore recommend, a different practice of anonymising the parties to an 

application be considered and implemented. 

The recommendation of Djinda Service should be supported. 

Recommendation 39: 

The Assessor's office should, as a matter of practice: 
(a) use a pseudonym or number, rather than initials, to identify parties to

proceedings in decisions of the Assessors; and
(b) delay the publication of decisions of the Assessors until the recipient

of the award has been notified of the decision.
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Recovery of health services fees and charges 

Under section 55 of the Health Setvices Act 2016 (WA) (the HHS Act) a health service 
provider may impose a fee or charge for the provision of a health service by the health 
service provider (other than a non-chargeable health service). A fee or charge 
imposed under section 55 is payable by or on behalf of the person who received the 
health service unless the health service provider waives, or refunds, the whole or any 
part of a fee or charge. 16 Fees and charges are imposed in respect of compensable 
patients as set out in the Health Services (Fees and Charges) Order 2016 (WA). 17 

Ms Porter recommended the Act and/or the HHS Act be amended to exclude 
compensation under the Act from the definition of compensation under the HHS Act. 

The imposition of fees and charges by health service providers in respect of victims of 
crime would appear to be unfair given the maximum amount of compensation which 
may be awarded to victims. The result is a victim who is awarded compensation under 
the Act by the ?tate must then pay part of that award to the State. 

Recommendation 40: 

The Act be amended to provide that, notwithstanding anything in the 
Health Services Act 2016 (WA), a health service provider cannot impose 
a fee or charge for the provision of a health service in respect of a person 
who has received or is eligible for compensation under the Act. 

In the alternative, the Attorney General request the Minister for Health to 
amend the Health Services Act (Fees and Charges) Order 2016 (WA) so 
that fees and charges cannot be imposed in respect of health services 
provided to persons who have been injured in consequence of the 
commission of a criminal offence. 

Outstanding fines 

Ms Porter submitted 

When an applicant has a debt to the Fines Enforcement Registry it is necessary 

for a warrant to be issued under section 78 of the Fines, Penalties and 

Infringement Notices Enforcement Act 1994 before the amount can be 

deducted from a compensation award. It is recommended the Act be amended 

to enable deduction of the full amount of any fine or penalty owed by the 

applicant without the need for a warrant to be issued and whether or not a time

to-pay arrangement is in place. 

16 Section 57 of the HHS Act. 
17 See in particular Division 2 of Schedule 1. 
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This recommendation is not supported because it could lead to a situation where a 

victim of crime receives no amount of compensation under the Act because their debt 

is greater than or equal to the compensation award. 

Further, the Fines Penalties and Infringement Notices Amendment Bill 2019 was 

introduced to Parliament in October 2019. Clause 6 of that Bill proposes the insertion 

of a new subsection into section 78 of the Fines, Penalties and Infringement Notices 

Enforcement Act 1994 which prohibits the Sheriff from serving a notice under section 

78(1) in relation to compensation that is or may become payable under the Act. 

Recommendation 41: 

The Act should not be amended to enable deduction of the full amount of any 

fine or penalty owed by the applicant without a warrant issued under section 

78 of the Fines, Penalties and Infringement Notices Enforcement Act 1994 

and whether or not whether or not a time-to-pay arrangement is in place. 

Access to information by offenders 

Under the Act: 

(a) an Assessor may give written notice of the application and of any amendment
to it to an interested person (s.19(1)(b));

(b) an Assessor may cause written notice of the time and place of a hearing of a
compensation application to be given to the applicant and any other interested
person (s.25(1));

(c) an Assessor must give written reasons for making a compensation award to
any interested person who makes a written request for the reasons (s.27(1 ));

(d) an Assessor must give written reasons for refusing to make a compensation
award to the applicant and any other interested person who makes a written
request for the reasons (s.27(2)); and

(e) an interested person may appeal to the District Court against an Assessor's
decision (s.55)) and this may result in the interested person gaining access to
information held on OCIC files.

An "interested person" includes a person who an assessor thinks may become liable 
under Part 6 to pay an amount to the State.18 

A number of concerns were raised in relation to an offender gaining access to 
information about a victim. 
The DVLWN has submitted "the prospect of perpetrator notification causes 
unnecessary stress, fear and re-traumatisation for many clients". They noted : 

18 See the definition of "interested person" in section 3 of the Act. 
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notification may alert a perpetrator to the fact the victim is still in the State and the 
perpetrator may take steps to find the victim and their children; the perpetrator and 
others in the community may turn against the victim; the fact a family member has 
offended against another family member cause rifts in families; victims of crime may 
be harassed by the perpetrator or shunned by the community; and the victim may be 
targeted by others hoping to gain access to the compensation award. Accordingly, 
the DVLWN has recommended that perpetrators of family violence are only notified of 
the application if the victim consents. 

Djinda Services also expressed concern about the notification of offenders. 

We have had offenders notified in situations of family violence which puts our 
clients at risk of harm, but because of the fact the offences have happened 
some time ago and there has been no recent contact from the offender, it was 
assessed there was 'no current threat' and notification has proceeded. 

In our experience, just because an offender has not been in contact for an 
extended period of time, does not mean the danger is over. Notification of the 
application can anger an offender and encourage them to retaliate. We note a 
number of our clients are threatened and warned not to apply for CIC by the 
offenders and their family soon after the offences are actually committed. 

Our client group is uniquely affected by the speed of which information is shared 
as a result of their communications being so broad and families having close 
ties and connections with each other. 

Our clients also express concerns about the simple fact an application has been 
made being known having a destructive impact in them because it affects their 
standing within their community. 

It is accepted that notification to an offender may pose a real risk to the life, health and 
safety of a victim. 

However, an Assessor must be in a position to properly determine the claim 
(particularly where the application is not in relation to a proved offence). 
Further, it would be a denial of natural justice if a person who may become liable under 
Part 6 to pay an amount to the State were not notified of the application or the making 
of an award and the reasons for the making of the award. 
Recommendations 29, 35, 38, and 39 may be of assistance in addressing this issue. 

Administration of funds held on Trust by Public Trustee 

Djinda Services reported that: 

Feedback we have received from clients has highlighted some issues with this 
system. Clients have reported their money is being tightly controlled and 
withheld, they are being told how and when they can spend the money despite 
no terms being specified in the award. Clients are also losing much of their 
award to cover management fees. 
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... Given these issues, it may just be a matter of further training begin provided 
to Public Trustee staff or the assessors might need to start providing more 
specific terms on how award money can be used in the awards they make. 

The DVLWN submission also noted complaints from their clients about the 
management of awards of compensation and their clients' experiences have made 
them feel disempowered and disrespected. 

This matter would appear to fall outside the remit of the Review. However, if a person 
is concerned about the management of a compensation award which has been 
directed to be held on trust, then these concerns should be raised with the Public 
Trustee. 

Compensation Orders 

Under section 117 of the Sentencing Act 1995 (WA) a court sentencing an offender 

may make a compensation order in favour of a victim of the offence. The 
compensation order is meant to be compensation for the loss of, or damage to, the 
victim's property; and any expense reasonably incurred by the victim, as a direct or 
indirect result of the commission of the offence. However, section 117(2a) of the 
Sentencing Act 1995 (WA) was inserted so as to preclude the court from making a 
compensation order in respect of injury or loss within the meaning of the Act. Hitherto, 
any compensation order made under the Sentencing Act 1995 (WA) would be 
deducted from an award under section 42 of the Act. 

Ms Porter recommended the power of a sentencing judge to make a reparation order 
under the Sentencing Act 1995 (WA) be reinstated. She noted in her submission: 

The willingness of the offender to make reparation may be high at the time of 
sentencing. In addition, the offender is present when the order is made and is 
able to understand its significance to the penalty imposed for the offending. 
Further, section 119 provides that court may order, in an appropriate case, the 
offender be imprisoned until the compensation amount is paid. It was often the 
case that such an order, made at a comparatively early stage after the offence 
providing for recovery of the victim's out of pocket expenses, was restorative 
and sufficient for the victim. It was also often recognised as just by the offender, 
being part of the outcome by which imprisonment was avoided and having been 
made after inquiry into the offender's means to pay. This process did not 
require the victim to be present, only to have provided the prosecutor with 
accounts and receipts to establish the extent of the loss If the offender objected 
to the making of such an order, it was generally adjourned and the victim would 
proceed with a criminal injuries compensation application. 

Recommendation 42: 

Section 117(2a) of the Sentencing Act 2019 (WA) should be repealed. 
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Recoveries functions 

The Department is of the view the current recovery efforts undertaken by the OCIC 
can be fmproved by shifting some recoveries functions to the Fines Enforcement 

Registry (the FER). However, the Chief Assessor is of the view that not all recoveries 

functions can be shifted to the FER. This is because the FER does not have the 

capacity to conduct compensation reimbursement order hearings under Part 6 of the 

Act whicl1 are a necessary part of assessing the offender's ability to pay ariy recovery. 
The Chief Assessor did agree that enforcement and collection functions could be 

transferred to the FER. 

Reimbursement of offender where compensation 

reimbursement order cancelled 

Under section 52 of the Act, the CEO or an offender may at any time apply for a 

compensation reimbursement order to be amended or cancelled. However, there are 

no provisions in the Act which enable the offender to be reimbursed. So, for example, 

if the offender's conviction is quashed on appeal and the compensation 
reimbursement order cancelled, an Assessor cannot order that the offender be repaid 

any money that he or she paid under the compensation reimbursement order_ 

A compensation reimbursement order may only be made where a person is convicted 

of an offence and a compensation award is made under the Act. 19 Accordingly, if a 

compensation reimbursement order is cancelled because an offender's conviction is 

quashed on appeal, then an Assessor should be able to order the reimbursement of 

an amount paid under that order. However, the power to make an order for repayment 

should be discretionary since there may be circumstances in which repayment should 
not be ordered (for example, where a retrial is ordered). 

Recommendation 43: 

A new provision should be inserted in Part 6 of the Act which gives an 

Assessor the discretion to order reimbursement of an amount paid under a 

compensation reimbursement order which is cancelled. 

1' Sectton 49 ofthe Act.
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4 Department Recommendation 

The Department recommends that the current scheme be amended in accordance 
with the recommendations set out in this report. 

Approval is sought for the Department to develop a Business Case and Cabinet 
Submission for a new Scheme for Western Australia, based on what has been 
proposed and outlined above. 

/� 
�_p_[CWBd 

Not Approved 

DR ADAM TOMISON 

DIRECTOR GENERAL 

Signature 
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Appendix A: Victim Compensation Schemes operating in Australia 
Comparative table (as at June 2018) 
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Aet for lmmedbte, need,, UMc�. $30,000 for (com��rfot $20,000 '"' .... ol Amount:, o,e:i.Clt>ed fo lo<• pnnoryvletlm ol o=lmurn ol $20,000 
S:!0,000 for,... ol tCM,Qr'l'lic 10:,c, a.nd 0 • f)note'com,,._.._ble fl!tf,ing, ortd 'specl:11 the A<! ""' eubject I< MU�Otf!!nt�S-. tor loU of eo.mill9�. 
eomin,,ooda �ecog,,lllonpoym.,,r �ntocl'. as.,�bnc:t' of up'° indc1.ltion. 
'te:cognlOon payment' or up IO SID,000. $10,000. 
of up to $2!;,250. But 
for a prim:.ry "tlt·lim or 11 
'dornewc vk>Sence. 
offence' only, lhe tctoJ 
m.uimu,,aW3Jdio 
$10,000. Th<r-..e 
mno� Gt'O oub;td kl 
�)r31iQn. 

Are rcl3Ced erfminal acla Yes. Yeo,Ktheyo,e til<el),to v�.un1o .. 1nu., Yee. Std if U'te ttlGted Yeo. BUt If the, reloC,.d Yeo. Yes.. 8u1 a higher Ye•. '-"\l!s, kl Cle 
ueated :.s n ein(t'6 crfmlni'.'11 !o<m • ain91e oogolng �unceolhey 3da OC:tur In 11\e. odo occur in the m3llimum aw.,td i• ciftumcl.ln� \bey 
oct? offeme or 1r an�ce ""9hl not to be. But a eontext of dome stlc- co,u,uofdotlleollc a��able tor a -&lim of ought not to be, 8ut a 

would be higher 're<09'\ltiorl \'IOlenee, the v!dln> lo -.ice,lhe >ictlmio more Uw>n on& offence. tighN ftlAx.imUO\ OW3.fd 
dicpropcnionate w p:ayment'l•�v� dgil)lef«okm>pwm etlgil,re fora lump wm of·'sp,ecfat fin3nci31 
tre-:ite-d Mp:3,?Utety. for :ti se.rit..o o.f tebt.ed Cof' tdOMe-".Aic violence lor-'dcwne.,'lk \'i"olenc.e o.a�bnce' it :a1.13itoble-
NoUeo mue:t be igi'len io ,�octDhcenatn irlfun••·· fn)urieo'. Sor O eer'.e! Of febted 
Ole oppJicant But o ciu�bnceG. Crinllnol O<b i'l certoin 
�eriea or offeoc4t..o le a c:IJaunstanoes.. 
►crtumtfdnc-e or 
:19g,-o,01lon•. which c.,n 
ret.ult In o higher-
'te<.0gnltion p.i:ymenl'4 
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Wetltm Alllllill� Au1tr�1tan C4Pl"-'I Uew soum w111n tloMem Temlo,y Queensf11nd SOUU\ Aaslfall:ii D:$m:,ni.\ Vidoriil 
Ttmitory 

LeglslCllion Crimi,o/ lt>JuliM Vi<timo or Cnmo V-dm•Ri/lMSOlld Vk11mo1Clim<t Vl</lm$ ol Crime \rfcttmr of Otine A.et v-.. of Crime \lidimsolOine 
Ccmpens•tlor> Act (F'/tlallClol lusi<tonu/ Suppart Act 2013 A.Hist�� Act 2006 4oslslance Ad 2009 2001 (SA) --Act1916 Asmlon« Ad 1936 
2003(WA} Act 2016 (ACTI (NSW) (N'T) (OLO) (TAS) (VIC) 

T1mo limit 3 ye,:,,ra o.tte, the �e 3yemsatlert:M actot' 2 yea� ruter lhe Otl ol 2 yurg 4fter the violent 2 ye.:w& otter� violent 3)1t31'1Aftcrlhe :,, ye:.va ofter the- l )'e-111 aner � 3ct (l.f 
of lt.oflence. But >n -.!olen<e or !he doy 1M vlolen<e or lhe d4y Ille B<I O< lhe 11,y !he deolh Ciel or ttie ctly the death offence or. if lhe olltn<e OI !he cloy lbe 1/iolento.6"\lffleim� 
��oftmem:,,y thild vfdkn t�!l 18, r:hld v\;tliM rums 18. o, lnjwy O<tun>, 8Ul Of�OCC\0, 8ot .:.pplicatJon reble-:i to a chlld vk;jnl lf.lfm 18. Cill't be ex,1eneea tn 
be g,rClnted 'ii it 15 just to 6ut lm'ls tknit con be But time !Amit le. 10 tn>e5mleont>e time JiMit con be demh, 12 moou,, 11am MilY e.1ttend !he tio'lc Ctfta.,\ Cirt1lt,U,ll),rlU,� 
do .. '. e>ttended in eertUI �OIT,lor\'icllmlOf <i<lended In oertoin extended�cert:m t!>ede3lh.Moyc-<tend 1n,;1 � 'tpeclol il.\viog regord to bd�rs. 

cwcum,tonc.ee.. h..,mg CfOflleW( \iofence, clrcunwtanu?i, htavi)Q crc:um�:iinc:.eB, havi,g d'W! l.fne wnit for •ony eirc�irosmnteo• f'r..Ji:fy >U<l> .. wh<IIIU 11\e 
regard lo t,1ctors such ehid abu!le or  $eltl01 regw to foCIOt'I c.utrt te9otd lo '4tlot> wth peeper re;nan\ lhc extensbi. o!!end<r In pos;i;on or 
oo v.1\clher li'le olle9ed ae,�ut� ,o wl\e!her lhe olf<!O•d .. """!her lhe ologod power, d\nuen� or 
�noetwn.tina offend«-w.t� ii a ottender WA$ in 4 tMI. 
po,ilion OJ power. lruGt pollion ol power. ttutt P'>'!tioo>Ofpav,,!r,l""I 
or authority, tro line lim� tor• ehold or�orv.-hoere or outttority or Where 

'li<lfmofooe1W31 lho;,,jwyoreleOlh theirewYordealh 
of(enc:o. Trne ilmit eon ouu«ed Qtll a ttauft of CliCcu-re4 a� a rer.ul of 
ol>o�•-dV te.iu.31os"tdl, !l&XWIQ.�utl, 
prlmotyvkllm dom�Uc vfo)ence or dome:sllc '¥1olente ot 
s:Ubcequendy .ck!J as o chidabtUWt. �000�. 
direct re,un of the act 
of't'iofen(e. 

Con .,, f.11Hure to repon to No spe-1:ifc pro-.,�. Ves-fmlure to report YC'!J-MU�t COMidef Yes-f,>lture IO re-pott Yee.-f� to report Yes--f-3.tlure to repott No :s.pec:i� ptOvi$ian. Yes---.bilu<'e to repo« 
police le.3d to a retu,:.11 of :m But bilt.ue to repon. to to poloe c.1.fl teod 10 3 wh<th« reportod"' lo poke willin 3 ll>l)Oieewilhin> lo police wilhin • Bui foilUre 10 n,port 10 topolce a\3 
:application? pclCe m.,y COW'.Aaule t1 rofusol olol)!llicof.,.,, Pol<e- fll'.lt<>Mb'e time ca.n ru&0nt1b6e time C31l reoc:0t1.1�tme p,ollce may cOMU\ule a ,e.asonabk- time re� 

failure to ossb1 poUce Bul -.pedal reponlng re��®'e !imo&. M3y lead IO 3 ,�1 of 1e<><11o • rcr...i of and'Wilhoul good ,...,,, 10 .. oist f)Ollce in mondalory reh=� 
( .. e bolCW). Cb,.,'tlC:tnnc' c.an Mve ,eg.-.rd' k> lhe �pplieolion, u�» the �lk:-11ion, unle"' lhe re3$00'ton lead to o f..ebdow) oo.\usspecbl 

rel>(l<llo04!\0t nalureottte drwm:tonc:H UcWMlonce� refuHI of npptication. dtclN"l\tlM\CH&Xbl 
profe$'SkJn3b1 1ndud'ing: relallon<Np betw«n prevenletd the report pr...,,,,iod Ibo report 
doctors, counsellors thovl<1lm ond fro<11 t,o;,,g mode. t"orn bt.lng n.1:Mk!. 
and 9(Nef"nmen\ perpe-1ra1or. Coo obo 
agencieo trmeoo� con51der '4filelher Ile 
Spe� reponftO �e., "-ctor�wu 
vict1mi,ioc:k.l�� ,·epotted IO o htatth or 
�cUma.. \'ictlm� of oiler- rdeV.Jr.l 3pet\t)', 
t:e:tu.ll off enc� and 
>!Cllmo of on ottender 
whO WiilS kl ll po,i1Jon 
of tru:I, lnlJuettce or 
-·
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Wet.1«n Au•tralla Au•lr•ll•n Coplt•I uew soum note. northern Territory Queen111aoo: SouUl Au.atraOra :,sm:.nla Vlctori.1 
Tenltory 

l<11lsl0Uon Ctfm/no/ kl/"""' VkflmsofC/tne Vielims Rlohl• and Victim o(Crfm<I Y,cttm= of Crime Vidlm• ol Crime Ad V-ofCllme V.IC"tims of Crime 
comporrsallon Act /Fmn<Jlll A>irl<toncoJ Support Ad 201' A.lsisionce Aa 2006 Ast:/s/Mlee Act 2009 ZOOf (SA) Asslslonee Act 1976 iu:i..,._Ac:tt996 
2003(WA) Act 2016 (ACT) (NSW) (NT) (OlO) (TAS) (VIC) 

Can 3 f;;iilure to 3SSlst I Yeo---mandolo,y Yeo--monclotor; v........,, defenMin11 Yes-mondolO!y Ve:,...nmndolefy YC4'"-1Tltlf1d.aloty Yeo--mondoto,y Ve,;-lrul,ro !O ...iot 
ooop•role with ponce 1eod 10 1011100! II Ille opplicont rcru,-at rf .oppRc.ant ha, whe.thef or not 10 omnt retu ... tt applcm re1\lool tt oppic.,nt �,. roluoot ii •P111i<�n1 refu,01 tt 111• opplicoot polic:� r�uatoin 
.i rehi,al of an 11pplicallon? foiled \o rt::1ison.al.)fy �reo.e.on::ibly13iled to ttle ,apptic-,.itlonl i:he loiled,.;,l,o,it not gi't'eft reosonol>le refu:.e.d o, fotltd to f3ile<I to IC-.'1Son.1bt:f n\3000.tOJY rehlsQJ,, 

(t$$1$lin Uw: giVe o�=i.3nc.e to otnount oftne. 3W$'0, �SiOn..'lble e,!W:Sc \O a�1ot�n.c.e to p,olce 1>10vi<le lnrormnlion, o.s!ntfn the unle» •pe"'11 
J<lentillc,Uon, poll<e. commi&.eioner mu� :,;c.,et the pol,c:e In o ond thot 1"'111,., give e"iidence or to co. Jctc.n�ficatioti, dfcumst,mce� eA:sSt 
apprehen� or h.1.ve reg:o.rd lo ro1we m�terh.11 w:l'f In lhe S,'revented the. :wrHt or oprroteint.he i\Pl)ref\entkm or 
pro,ec:uuon cf Ok9e<1 to MGi,t pole,e. inveollg:>ticnor pror;ecution of the irwe,tigtk.tk:it\ or prosecution of 31eged 
clfendef. Pf<>'...ecvtion of !he offenotr. Howe Vet, prosecution ol the oHe.nder. 

-· dOmettic vtoience. � a otteneev.lthout 
f.lc.tor to wtiich the tc&f)Oft4ble excu.:.e� 
deqc,on rnollcr mutt 
Mve regcvd in dttiding 
v.tietner 1M 'lidrm hold 
a: ,e-3e,cf\."lbSc e-x.woe 
not lOO:.oi<ll)Olice. 

Can om 'lppUC.anl'.s Y6-:lward for n1e:nta1 Ve,,.-.J1W3fd � be Vt"$-MUctCO:Mider Y�w.vd mu,t be Ve!,,--,3w.,rd m�I be Yeo---oword MU$l be v ........ de1fflr1lrllng Yeo--in<lel•� 
cont'1but0f)' conduct lead to WOCk MU!:.t be r�hl� reduc.ed if 3C)pfll:'MI wheth«w:tim Rfu:ed if lhe. .oppicant re� tt the appftant teftt� If the C'l:t,in\nl'H Whe:Cher to retu=er whe.ther or no, to � 
,elUS-31 or 311 �ppllc.ation? ff thel/JCU,n WM- conllblt,d"'l/le con.U..!<d/ mMelhe�in �••..ith"1o wrt:10.eng.,gedV\ 1cdu� °'" awotd, rmnt M A�rd, niwt 

eomm�Ung o .. po,olo ,njufy, ponl,;1pnled In or enC01Jraoed/ a:Mlted ---""' ptfl)Olmlor orl tho tolldu<t <ono&M<19"" havo re,oMd lo oo� •ooolder>•hOll>or tho 
oflen�ot llle lln>o orl &fflted rnthe a.d o1 l'1e oel of \<loJence, ony O�der or 11,e lnju!yl main rcMOn ror the � indlc.tltoble oltence ond bell> .... , condieion. C¥>1)1it.,nt 'p«Wcked' the 
there 1" o rel.alionthip \'IOlence .• e_,i b<ho"°'-< lfnctuctno dr3111 oewned during ol Wlltnca w» ,the lhot conduct moted.>lly ,..,_"' C!ieposllion CKl ofvioeence.,ony 
otCOIV'lecuon between e:.omeone el� to :i,sict p;,st <lln�nol lhe cornmicok>n Of an prin\Ol)'vidlrn .. contributed 10 the o1 the Yktim thcU cond'.- diow.dioo QI 
the v1dlm .:.nd tt1e n the act of violence« beho,lour}Kijdh<Uv Moclabl<,offon<,oby Involvement in triminlll d.limon\'1 rilk ofiriurY, .lppeata \Q l\12'a'C ll>ea�t<l>GI 
offend...,. Md the owo.td r .. •d"' moioot• oxt,nt o,dldlrec,tycemrlbulecl theaPl)ll<:>nl. O<tM1y (,i<Juding unle�a· tlllure to dirtetly ct lft@e-ctty <Ollll>l>tlled lo In� 
Jo fikelV"' t,,nofil 1t1e 011t1elnJury. 10 Ille oppllcnnr• lr,uryl prevfow in\'ON'en1erit � compen�lewooldbc Cl)l)tf'ruu�(Jtoltle duth O! '"'1<111erl!>e 
offender. Con aJtQ d<-Olh orwhothervlellm crini,,.Dlattivity). un)U,t inlhe lnlUlJfl deolh. pe,ptlr01or will benefrt 
rofu&e/ reduce :;1w� ,J loi<d lo millg>te Injury c.if«mMltt'Kes, fn fr<lffllheGWm 
lhe. berntviour. (I .... by not ...,klno determhi,g the aw.i,rd, MMd.,tory re-tue:ar if the 
condlion, 3iti'lude or ml!<tleollteatn\enl).BUI tl\ecOUJtmust:.VSO Ol>C)lit>ti<>nlon>odein 
d�s:,o,ibOn ot �e vletlm eon con�er dyn-:smic:; hQve: ,eQ;Jrd ro- OC\y collusion wi1h lhe 
directty « incf;r«uy ofr.e,rualn� conduct o.n the p:irt o1 a!le9edo!lendor. 
c.on&il>Ut.e:d to the dome.tic \iole:Me tn tbeda-in::i.ntlhat 
lrjuryl oeolh. rer:,uon 10 mitlg�t'°" of direc-tty or i.ndtecUy 

ln)U!'/. conltibuted to the 
o/fenC6 Of injury. 

<::an an l!Pplic.ant's ch.1,oetier No. tto, No. tlo. llo, No. No. Yeo-lo <leterm,n� 
, beh.1viour lead to r4fus.ol of W-th.er or not '° rnse 
�o :,pptic.alton Yfhtre it dkl an�ward,mutt 
"°' contribute (eUher di,eeoy conaide:r the appk-Mf: 
or mdfrectty) to ,he 3Cl or th.11.l'tter. bch. .. viour 
vlolenc& or lnJmy I de-.1th ( .. Wding po•I c:tlmin>l 

behl\Viiotrr} Of .o'A!tude 
ol Ille "l)plic>n1 ••• ony 
t:it!\e'. 
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w .. ,...,, Ausrroll• AUstrOllon C<lplb.l 
Tln1lory 

LAIJlsl:lllOn CtfmlMI l,VU,,U Vlct!msot� 
�""' 
200JIW"l 

/F//1:,ncL,/-o,...,J 
Ao1 2016 (ACT) 

Perpttro1tor n0tlfk:.1t1on Yes-<!1$0ellllf1'1IY, Y-crellonmy 

Judicial or admrn1s1r.1tiVe? A<lminlsll'OIN.,.__ MmlniSll'Ot-
assessors allfl()lnled uy v,cums of Crime 
Ille Governor lor u 5 corm,1sstone,- (heoo of 
�llenn. Vlctlm Support ACT). 

H1.1rtng:; HeanngsWlhe 
AsseS50( req,u!les 

Noheorings 

I� ther• .J vlctlnl5' levy? No Yes 
Are .\War<I$ recovered rrom Yes Yes 
lht Offender? 
Average A.mount of Aw.i.rd 
201,l.2015 $18,510 N'.I commence Ir> 2016 
2015-2016 $20,118 Acl commence 112016 
2D16·2017 $'17,154 53,474 

Tot.I( Amount AWiUded 
20144015 $33,113,804 Act co,nmence Ill 2016 
2015•2016 S39,973,822 Act commence i1 2016 
201i-2017 S39,m,38'! $212,331 

Now SoUlh Wolts 

ViCtlmo Ri!}/JIS ond 
SapponAcl:/013 
(NSW) 
Perpelrator only 
noll'le<I r a pr0'Ml0n.i 
res1iullon order Is 
mode. 

A<llllllll"..lmtiV<r-
COlllmlSSIOnef fo, 
Vlcr,ms Rigl1ls (he;,d 01 
Vlelims S""'l<es. NSW 
Justice oepan,,1eo1). 

Nolle-95 

Yes 
Yes 

$4,070 
54,617 
.S4,S24 

$22,343,500 
-S19,l11,000 
522,962,500 

Nonlltrn Ttrrllory 

,..,,notetme 

-.inoeAt:1200'5 
(NT) 

Yes----<ls<tello<)I. 

Ad-nlM!-
....,...,,..l)ll(mle<ll)y 
llleM..isler. 

No� 

Yes 
Yes 

$20,828 
ffl.276 
s,o,056 

$2,978,430 
$3,341,900 
$1,1!'.6,522 

Quffflslond 

\fll:l/moOICrtme 
As,js(onceAl:l2f109 
(OLD) 

Perpe!ro1cf only 
notiled • Ille s,,te 
SUl>seq!Jenlly 11\end$ to 
reccwer Crom hin or 
Iler. 

lldmintslJalM>-
govemmen< i>SsesSOf' 
d10sen r,v lhC SCl>Cllle 
manager. 

Nooeonngs 

Yes 
Yes 

wlhii Kflll!rfJl!l 1'5 

� dirr.ron1 to 
lheWAS<homoand 
p.,yp� cav�r ,erk.es 
not included in Iha WI\ 
Schtn'IO, 

l,..W'<'rnOif 
,igm'........,,<lillo,.nllo 
Iba WAstr»n• � 
p3)'nl'nb 00'Al::r �, 
noti1cludediolh&WA 
.schtn'IO. 
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Vi<tlns OI CtimeAt:I 
2001($ ... ) 

Yes-mM<Jatory 
unless Ille offenders 
Nfcnttty ,;x wnereabOUls 
rs OOl<nov.n. 

Frst arJnl'fnlSlroliVe, 
lhen J]ditl<JJ-daJmani 
must !irSI OJ)l)!y to 
Crov.n Solicit.Of� tr oo 
"11':"emcnt is reocbe<I 
wilhln 3 monlhs, 
daUnanl may apply 10 
Olslrlel Coort 

Heatings onry when 
opp;canl applies 10 Ute 
O!strlciCoort 
Yes 

Yes 

lfn.S(hefl�l1 
�nb',=rMl lo 
lheWAs '<XI 
:r.lt:IU COYH se� 

� in U\e WA 
,chome. 
1 as_.s,<:horne 1$ 
w,i(i=llydilfo<"1IIO 
lheWAscherrrie oc\d 
� OO'itN Sef\'KM 
nol -in lhe WA 
sehM\e. 

T,1$ma.ftt,1 Vlctorl� 

_,,.orcnmc V1<tJ111$0ICllmc 
-=AC11976 Ass/sl"'1CCACI 1996 
(TAS) (VIC) 
Perpetrator only 
nolllled ir a provtslonal 
order mnde U1at dlcec.ls 

Yes-<lls<retiona<y. 

Ille offender 10 pay lhe 
Cro'Ml lhe 
con1pensa11on 
ilWN<le<l, 

Aan111lislrnll�- Jucucml-Mag{srrates 
indeper><lentCrlmlMI sltting as memt>e1s or 
lnjurtes Cornpensalloo lhe Vlellrns OI c,;n., 
CommlsSO'lers. AsSiStonce Tr'ibtirn!i. 

Hearrngs ,r npplleanl Heanngs If opplicnll( 
eleciS c,-conimisslonel etects o, Thbwl.tl 
require$ requires 
Yes NO 
Yes No.ActtssJent 

S l3,3GG $7,639 
$14,210 S7.784 
$14,880 $7,983 

S5,092.660 547,600,000 
$3,566,797 $46,300,000 
$3,705.241' $53,900,000 
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Appendix B: Submissions received 

Name Position / Organisation - --

The Hon Former Chief Justice of 
Wayne Martin AC QC Western Australia 

His Honour Chief Judge, District Court of 
Judge Kevin Sleight Western Australia 

- --

Her Honour : President, Children's Court 
Judge Julie Wager I of Western Australia

Mr Steven Heath 

--

�f Magistcate, Magistcates Court 
estern Australia 

- --

Ms Charmaine Holyoak- I Chief Assessor of Criminal Injuries 
Roberts Compensation 

Ms Helen Porter 

----

Mr Michael Johnson 

Ms Teresa Tagliaferri 

Ms Kati Kraszlan 

Ms Emily Priest 

Ms Amanda Forrester 
SC 

Grahame Searle 

Mr Graham Hill 

Mr George Tilbury 

Mr & Mrs J Zwartkruis 

Former Chief Assessor of Criminal 
Injuries Compensation 

- -· -

Director, Magistrates Court & Tribunals, 
Department of Justice 

A/Director, Court Counselling and 
Support Services, Department of Justice 

--

1 
A/Commission for Victims of Crime 

Policy Officer, Strategic Reform, 
Department of Justice 

Director of Public Prosecutions 

Director General, Department of 
Communities 

Director, Legal Aid Western Australia 

President, WA Police Union 

Public submission 
-- -,___ ____ 
Mr Albert John Public submission, email via Manager 
Hampson Criminal Injuries Compensation. 

Format 
-

I Written 

Written 

Written 

Verbal 

I Verbal and 
I written

I Written 

-

Verbal 

Written 

Written 

Written 

1 

Written 

I Written 

I Written 

Written 

Written 
-

Written 

I 
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Name 

Ms Susi Prendergast 

Position / Organisation 
-- .. �---�---·-···-------� 

Format 

Public submission, email via the ➔:Written 
Commissioner for Victims of Crime 
Office 

1

_M_s_S_a_l-ly_D_e_c_h_o_w ___ -j -��Ocitor, You;� Legal Service _ Written

_ -IMs Zoe O'Neill Solicitor, Sussex Street Written 

I Graham Droppert 

Mr Sukhwant Singh 
LL.B (Hons), Lincoln's
Inn (UK) 

Community Law Service Inc. 

Western Australian President, 
Australian Lawyers Alliance 

Barrister & Solicitor, Magister Legal 

Unnamed and signature i Citizens Advice Bureau 
illegible 

Ms Mary Woodford 

Written 

Written 

Written 

! General Manager Advocacy, [ Written
;.1
'· 

J The Law Society of Western Australia L__ ·-----------;-------------------: 

Ms Allison Munro and 
Ms Sarah Bright 

! DVLWN Coordinators, Domestic Written 
I Violence Legal Workers Network 

Ms Sarah Bright Principal Legal Officer, Djinda Services, 
Perth Aboriginal Family Violence 
Prevention Legal Service 

Ms Sarah Bright / Principal Legal Officer, 
__J Women's Law Centre 

Written 

Written 

! 
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Executive Summary 

The Western Australian community recognises that crime takes an enormous 
physical, financial and emotional toll on its victims. Western Australia has laws to 
ensure that victims are treated with compassion and respect for their dignity. These 
laws also provide victims with redress for the harm they have suffered, by providing 
access to the criminal justice system, compensation and access to services to promote 
their recovery. 

The Office of Criminal Injuries Compensation is established pursuant to the Criminal 
Injuries Compensation Act 2003 to compensate eligible applicants for injuries and 
some losses suffered as a consequence of a criminal offence. Compensation can be 
awarded for bodily harm, mental and nervous shock and pregnancy suffered as a 
consequence of an offence. Compensation is available for pain and suffering, loss of 
enjoyment of life, loss of income, the cost of reports, some personal items and 
treatment expenses. The maximum amount payable is $75,000 for an offence 
committed in Western Australia after 1 January 2004 and lesser amounts for offences 
committed before then. 

1 Introduction 

The Attorney General, the Hon. John Quigley MLA, has requested the Department of 
Justice (the Department) to prepare a full consultative business case for a streamlined 
Criminal Injuries Compensation scheme for Western Australia that in its processes are 
both effective in timeliness and the cost to Government. 

The Department has no preconceived position on what changes should or could 
happen with the existing Criminal Injuries Compensation scheme in Western Australia 
and as such, this Discussion Paper has been prepared to give stakeholders an 
overview of the existing Western Australian scheme and provides information of other 
schemes operating in Australia. 

Throughout the Discussion Paper, questions have been posed to elicit discussion with 
stakeholders and enable the Department to form a position and make 
recommendations to the Attorney General whether it is appropriate to make any 
changes to the current Western Australian scheme. 

2 Terms of Reference 

In carrying out its review, the Department will consider: 

a) any areas where the Act can be improved;

b) any changes to jurisdiction, practice and procedures of the Chief Assessor and
the office that would better serve the needs of the community;

c) where the Western Australian scheme sits in relation to other Australian
jurisdictions; and

d) any other related matter.
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3 Office of Criminal Injuries Compensation 

3.1 Introduction 

The Criminal Injuries Compensation Act 2003 (the Act) establishes the Office of 
Criminal Injuries Compensation (OCIC) in Western Australia. 

3.2 Establishment of the OCIC 

The Act established the OCIC as the body to hear and determine applications for 
criminal injuries compensation made by victims of crime. 

The Act prescribes the functions, powers and procedure of the OCIC and requires that 
in all matters before it, the OCIC: 

11 determine compensation applications expeditiously and informally having 
regard to the requirements of justice and this Act; and 

11 in deciding a compensation application an assessor is not bound by rules or 
practice as to evidence or procedures but may inform himself or herself in any 
manner he or she thinks fit. 

3.3 The structure of the OCIC 

The OCIC currently has 15.7 full-time equivalent positions that manage the 
applications received for criminal injuries compensation and once an award is made, 
manage the recovery process. 

3.4 The procedure and process of the OCIC 

The OCIC is not a court, OCIC hearings are less formal than court hearings and the 
OCIC is not bound by the rules of evidence. 

The OCIC procedure, however, remains a legal process, which is bound by the 
provisions of the Act. 

As noted above, in deciding applications made by victims of crime, the OCIC has a 
duty to determine compensation applications expeditiously and informally having 
regard to the requirements of justice and this Act. 

Figure 1 below outlines the OCIC process. 

The assessment time of applications reported in the 2016-17 annual report was 12.5 
months, with a statement that this is significantly contributed to by the volume of work 
in the OCIC. 
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3.5 Eligibility for assistance by the OCIC 

Persons are eligible to make an application to the OCIC under the following 
circumstances: 

11 where there is a proven offence; 
11 an alleged offence where there has been an acquittal; 
11 an alleged offence where there has been an acquittal due to unsoundness of 

mind; 
11 an alleged offence where the accused is not mentally fit to stand trial; 
11 an alleged offence where the charge not determined; or 
11 an alleged offence where no person charged. 

The Act outlines the circumstances for each of the above as to how a person may 
apply to the OCIC. 
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4 Role of Assessors 

A person is qualified to be appointed under the Act as the Chief Assessor or as an 
Assessor if the person is an Australian lawyer and has had at least 8 years legal 
experience. 

The Chief Assessor may allocate compensation applications among Assessors to be 
dealt with in accordance with the Act. 

The OCIC is currently overseen by the Chief Assessor and two additional full-time 
Assessors. 

Annual Reports of the Office of Criminal Injuries Compensation tabled during the 
periods 2012-13 to 2015-16 stated that a decision was made to reduce the time spent 
on the reimbursement process was taken by the Chief Assessor in response to the 
pressure on Assessors and staff to deal with the increasing rate of new applications. 

5 Overview of Operational Costs 

The number of applications received at the OCIC has increased significantly over the 
past six financial years. The table below outlines the figures as reported by the Chief 
Assessor in her publicly-available Annual Reports during the periods of 2011-12 to 
2016-17. 

The average award has fluctuated over the past six financial years; however the most 
recent data from the 2016-17 financial year indicates that whilst the average award 
was $17,454, the majority of awards given in the period sat within the $5,001 - $10,000 
range. 

Description 11/12 12/13 13/14 14/15 15/16 16/17 

New Applications 2031 2180 2391 2700 2769 3189 

Applications Accepted 1872 2154 2342 2765 2734 3167 

Applications Finalised 1809 1897 1927 2057 2262 2585 

Number of Awards 1624 1675 1679 1789 1987 2279 

Total of Awards{$) 32,463,313 32,661,320 34,040,473 33,113,804 39,973,822 39,777,383 

Average of Awards{$) 19,990 19,499 20,274 18,510 20,118 17,454 

Applications Refused 126 171 180 189 222 226 

Hearings Held 19 19 7 8 10 3 

Family & Domestic 
no data no data no data 945 982 1308 

Violence Applications 

1 Data sourced from Office of Criminal Injuries Compensation Annual Reports 2011 /12 to 2016/17 
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Descriotion 11/12 12/13 13/14 14/15 15/16 16/17 
Fund 01 Recurrent 

1,843,204 1,794,606 1,763,379 1,775,150 1,952,053 1.850.394 le,menditure\ 
Fund 02 Special Acts 903,568 915,213 958,854 964,201 1,028,698 1,137,146 

Ftmd 11 Special Acts 31.432.324 30,759.696 33.299,063 25,603,599 42,909.51-9 38,209,884 

Fund 01 Recurrent (award 
recover)' and other 
revenue I 

1 700,486 1.657,019 1,742,621 t 716,691 1 702,640 1 ne,330 

Total Operational Costs 32,478,610 31,812,496 34,278,675 26,626,259 44,187,630 39,419,094 

6 Recovery of Awards 

The current scheme enables the WA Government to recover from the offender any 
amounts of compensation awarded under the Act. This is not a responsibility that falls 
to the Chief Assessor. The Chief Executive Officer (CEO) of the Department of Justice 
may request the offender to reimburse the compensation if -

• a compensation award is made in respect of any injury or loss suffered as a
consequence of an offence; and

• a person is convicted of the offence.

Compensation awards are not automatically recovered from the offender. Under the 
Act, at any time after a compensation award is made in relation to an offence, the CEO 
may apply to the Chief Assessor for a compensation relmbursement order against a 
person who has been convicted of an offence. It should be noted that the dollar 
amount of reimbursement ordered for recovery may not necessarily be the full amount 
awarded in compensation. 

Awards for compensation to victims of a crime are paid out the Consolidated Revenue 
Fund. The current process is that notices of award are sent internally to a recovery 
team. which manages the recovery of the award until all attempts have been 
exhausted. Following a financial assessment of the amount owed and the costs to 
initiate legal proceedings, the reimbursement order may then be referred to the State 
Solicitor's Office for recovery by civil litigation. 

The table on the below notes the recovery over the past six financial years (2011 /12 
to 2016/17). The recovery rate of awards is minimal. Over this period, only 4.86% of 
awards have been recovered. The Annual Reports for the period 2012/13 to 2015/16 
notes that Assessors have continued to reduce hours spent on recovery of awards, 
due to the increase of applications since that time. 

Descriotion 11/12 12/13 13/14 14/15 15/16 16/17 

Total of Awards($) 32 463,313 32,661,320 34,040,473 33,113,804 39,973,822 39,?TT.383 

Total Recovery ($) 1,700,486' l,657,019 l,742,621 1,,16,6S1 1,702,640 1,778,330 

Total Recovery(%) 5.24 5.07 5.12 5.18 4.26 4.47 

Cost to Government (S) 30,762,827 31,004,301 32,297,852 31.397,113 38,271,182 36,421,670 

2 Data sourced from Office of Criminal Injuries Compensatlon Annual Reports 2011 /12 to 2016/17 
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7 Victim Compensation Schemes operating in Australia 

Three types of schemes are in operation across Australian jurisdictions: 

11 court or tribunal based schemes (operating in South Australia and Victoria); 
11 administrative schemes (operating in New South Wales, Northern Territory, 

Queensland and Western Australia); and 
11 the scheme in Tasmania which is based on appointment of legal practitioners 

and judicial officers as Criminal Injuries Compensation Commissioners. 

7.1.1 Australian Capital Territory scheme 

The Victims of Crime (Financial Assistance) Act 2016 provides that victims injured as 
a result of a violent crime are eligible to apply to the Commissioner for Victims of Crime 
for an award of financial assistance. Established in mid-2016, under the new Financial 
Assistance Scheme, the Victims of Crime Commissioner decides on applications and 
take on the responsibility of administration. The new scheme provides assistance for 
the relatives of people who die as a result of a homicide and for homicide witnesses 
who are injured as a result of the crime. Primary victims of crime can still apply for a 
maximum total of $50,000 of financial assistance. Victims of crime will be able to 
access immediate needs payments to ensure they receive support when they need it 
most. A simplified application process ensures these payments are made as quickly 
as possible. For instance, this means that someone who is assaulted and requires 
urgent dental treatment but cannot afford to pay for it could apply for an immediate 
need payment. The Victims of Crime Commissioner will also be able to pay a provider 
to have home security installed for a victim of domestic violence who has been 
threatened with further harm by the perpetrator. Victims of sexual assault will retain 
eligibility for expenses, loss of wages and lump sum recognition payments based on 
the type of offence the injury was caused by and any aggravating factors. 

7.1.2 New South Wales scheme 

The Victims Rights and Support Act 2013 provides that victims who receive a 
compensable injury or die as a direct result of an act of violence are eligible for 
statutory compensation with the amount being determined by assessors primarily in 
accordance with a schedule of injuries with a set amount or range for each type of 
injury or offence. 

7.1.3 Northern Territory scheme 

The Victims of Crime Assistance Act 2006 provides that victims who receive a 
compensable injury or die as a direct result of an act of violence are eligible for 
statutory compensation with the amount being determined by assessors primarily in 
accordance with a schedule of injuries with a set amount or range for each type of 
injury or offence. 
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7.1 .4 Queensland scheme 

The Victims of Crime Assistance Act 2009 commenced on 1 December 2009 and 
established an administrative scheme where applications for financial assistance are 

decided on by a government assessor from within Victim Assist Queensland. Victim 
Assist Queensland has two roles: coordinator and source of information for victims; 
and the agency processing applications for victims' assistance. Victim Assist 
Queensland delineates these roles and staff do not work across the two areas. 

7.1.5 South Australia scheme 

The Victims of Crime Act 2001 provides for an immediate victim of an offence causing 
injury to claim statutory compensation for the injury and for other persons to claim for 
grief, financial loss and funeral expenses. Initial application made to Crown Solicitor 
and, if not settled by agreement, can apply to the District Court for an order. The 
objects of the South Australian legislation is to provide from public funds, limited 
monetary compensation to victims most directly affected by criminal offending 

7.1.6 Tasmania scheme 

The Victims of Crime Assistance Act 1976 provides that a person can apply for an 
award of compensation where injured as a result of an offence or in assisting police to 
be determined by the Criminal Injuries Compensation Commissioner. The scheme 
provides for victims of violent crimes to claim for financial assistance through the 
Tasmanian Government if they are unable to recover monies from the offender. 

7.1. 7 Victoria scheme 

The Victims of Crime Assistance Act 1996 provides that a victim injured as a direct 
result of an act of violence can apply to the Victims of Crime Assistance Tribunal for 
assistance, including special financial assistance. A review of victims' compensation 
in 2010 resulted in amendments to the Act to allow the Chief Magistrate to delegate 
powers to judicial registrars and create a new assistance award category of safety 
related expenses. Assistance is not intended to reflect the level of compensation 
victims may be entitled at common law or otherwise and the scheme is to support 
other Government services for victims. The Victorian scheme is currently subject to a 
review by the Victorian Law Reform Commission that is expected to be completed late 
in 2018. 

The Department has prepared a comparative table of the victim compensation 
schemes operating in Australia. See Appendix A. 
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8 Discussion Questions 

1. Is the current Criminal Injuries Compensation scheme appropriate for victims in
Western Australia?

2. Is the current scheme achieving outcomes for victims that:
a) are fair, equitable and timely?
b) are consistent and predictable?
c) minimise trauma for victims and maximise the therapeutic effect for victims?

3. If you have answered no, to any of the questions posed in question 2, please
outline how you would suggest changing the current scheme for Western
Australia.

4. Where does the responsibility for the Criminal Injuries Compensation scheme
belong in the jurisdictional hierarchy of Western Australian courts and/or
tribunals?

5. Western Australia has the second highest maximum amount awardable for
primary victims. Should consideration be given to amending the Criminal
Injuries Compensation Regulations 2003 to include scheduled amounts for
injuries?

6. Is the current scheme efficient and sustainable for the State?

7. Schemes operating in other Australian States run under a financial assistance
scheme, which for victims of crime is timelier and gives quicker access to
funding to assist with their rehabilitation. Given the benefits that a financial
assistance scheme could provide to victims of crime, should consideration be
given to the scheme for Western Australia being changed to a financial
assistance scheme?

8. Could compensation/financial assistance be determined in the pre-sentencing
process rather than post sentencing?

9. If there were no changes recommended to the current Western Australian
scheme, could applications for compensation be completed in a timelier
manner if consideration was given to all Magistrates in the State being
appointed as additional Assessors?

1 0. ls there a need for Assessors to, when requested, provide written reasons for 
a decision to make an award? 
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11. In respect of the recovery of awards or recovery of financial assistance, should
this scheme be adopted in Western Australia, should

a) awards or financial assistance be recovered; and if so, should
b) recovery of the total amount of an award or financial assistance from the

offender be mandatory?

12. The Australian Capital Territory, New South Wales, Northern Territory and
South Australia have levies in places, some of which is funding or partially
funding victim compensation schemes. Should consideration be given to
implementing a victims' levy for Western Australia?

13. ls there anything further that you would like to provide comment on that you
believe would improve the Criminal Injuries Compensatfon scheme for Western
Australian victims of crfrne?

Written submissions are Welcomed and to be submitted by close of business on 
Thursday 11 October 2018 and can be submitted to: 

The Office of the Executive Director 
Court & Tribunal Services 
Level 17, International House 
26 St Georges Terrace 
Pe1th WA 6000 

Any genera! enquires may be directed to Travis Coburn-Lang via email to 
travis.coburn-lang@justice.wa.gov.au 
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