
DR216of2019 

BETWEEN 

SOUTH PERTH CIVIC TRIANGLE PTY LTD Applicant 

- and-

THE PRESIDING 11EMBER OF THE 
METRO CENTRAL JOINT DEVELOPMENT ASSESS:MENT PANEL Respondent 

DECISION OF THE MINISTER FOR PLANNING 
PURSUANT TO SECTION 246(2)(a) OF THE 
PLANNING AND DEVELOPMENT ACT 2005 

BACKGROUND 

Application 

1. I refer to the application for development DR 216 of 2019 ( the Application) between South

Perth Civic Triangle Pty Ltd ( the Applicant) and the Presiding Member of the Metro

Central Joint Development Assessment Panel (the JDAP or Responde;nt). This

application was lodged with the State Administrative Tribunal (SAT or the Tribunal) but

called into me for determination, as Minister for Planning, pursuant to section 246(2)( a) of

the Planning and Development Act 2005 (PD Act).

The Proposal and location 

2. The development application subject to this matter of review concerns a proposed mixed

use residential and commercial development with an estimated cost of $15 0 million ( the

Proposal). I am also assisted by the Applicant, who in their submission helpfully describes

the Proposal in the following terms:

Civic Heart is proposed as a transformative large-scale, mixed use project consisting of two residential 
- -- -

towers of39 and 22 levels with a diverse mix.of309 apartments, over an activated podium and ground 

floor plane with 25 commercial tenancies, plus two basements. (p.2) 

3. In describing the location for the Proposal, the City of South Perth (the City) helpfully sets·

out the following in its responsible authority report (RAR):



The Civic Site, previously known as the Civic Triangle site, comprises Lot 688 on Deposited Plan 403 80_9

(previously nine separate lots) which is the land bounded by Lanouchere Road, Mends Street and Mill 

Point Road. The City of South Perth commenced strategically acquiring the previous lots ·in 1986 with 

the longer term objective and vision to facilitate and enable a vibrant mixed use 'civic heart' development 

that incorporates retail, residential, commercial and public open space on this strategic landmark location. 

The City acquired eight of the nine previous lots, with the Post Office remaining in Australia Post's 

ownership. The City sold these eight lots to the Finbar Group Ltd entity 'South Perth Civic Triangle Pty 

Ltd', with settlement in September 2014. Subsequently, Australia Post sold its property to South Perth 

Civic Triangle Pty Ltd, with settlement in June 2015 ... 

A scheme amendment (TPS6 Amendment No. 56) was submitted to the City by consultants acting on 

behalf of the landowner in July 2017, to facilitate the development of a landmark, iconic building on this 

site. The amendment excised the site from Special Control Area 1- South Perth Station Precinct (SCAl)  

and created a new special control area (SCA2) and associated development provisions (Schedule 13). The 

scheme amendment was gazetted on 22 January 2019. (p.31-32) 

4. It seems incontrovertible thatthis location is a strategic landmark. The City� in conjunction

with the State, amended the City's Town Planning Scheme No. 6 (TPS6) to facilitate the

development of a landmark, iconic building on this site. As the Presiding Member of the

JDAP helpfully explained, this is a:

... site of State significance that will be viewed from multiple perspectives including Kings Park, Perth 

City, Crawley, Applecross and along the Kwinana Freeway ... (p.1) 

5. And in the Presiding Member's reply submission:

Your invitation to me of 31 Oct 2019 called the project in under s 246(1) of the PD Act 2005 for good 

reason: because the application raises issues of such State or Regional significance that the project 

requires Ministerial determination. 

The significance of the site is reinforced in the City's submission, dated 20 Nov 2019, which describes 

the project as the proposed "Civic Heart" development and Finbar' s Ministerial Submission, which is 

similarly headed in bold "Civic Heart". The word "heart" is intended to be symbolically significant. (p.2) 

A brief history of this Application 

6. Without intending to provide an exhaustive history of this matter, it is useful to draw

attention to some key events in the history of the Application:

a. In 2015, the JDAP previou�ly granted approval for a 37-storey developm�mt on this

location, which included some 294 apartments, a shopping centre and other commercial
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uses. However, the deadline to substantially commence construction of this 

development lapsed in January 2017. 

b. In April 2018, prior to submitting this Proposal formally for assessment by a JDAP, this

Proposal was sent to the City for "pre-lodgement" advice. The Proposal then underwent

review - twic� - by the City's Design Review Panel (DRP). My understanding is this

process usually occurs prior to any formal application, so as to facilitate the prospects

of proponent$ and the City's advisors working together to create a more mutually

acceptable design, including where possible with amended plans.'

c. In December 2018, the Applicant formally submitted this Proposal.

d. In April 2019, the Applicant submitted amended plans of the Proposal. These

amendments were in response to the review carried out by the DRP.

e� In May 2019, the Applicant submitted further amended plans of the Proposal. These 

amendments were in response to comments from Main Roads and the City's own traffic 

engineering experts. 

f As is required under the Planning and Development (Development Assessment Panels)

Regulations 2011 (DAP Regulations), the City assessed the Proposal and prepared a 

RAR. The City's RAR was given to the Presiding Member of the JDAP through the 

DAP Secretariat. The City's RAR recommended the Proposal be approved by the JDAP, 

but subject to a number of conditions. 

g._ On 3 July 2019, the JDAP first considered the Proposal, having regard to both the 

Application itself, the City's RAR and any public submissions presented through a . 

process of public deputation. The JDAP resolved to defer final consideration of the 

Proposal, pending obtaining further advice from the Office of the Government Architect 

(OGA). 

h. On5 September 2019, Geoff Warn, the Government Architect, provided further advice

to the JDAP (byway of the City). The OGA advice included, amongst other statements,

that the Proposal was competent but lacked memorability and distinctiveness, and did

not meet the TPS6 requirements for exemplary design.
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1. On 4 October 2019, the JDAP further considered the Proposal. The JDAP refused the

Application, providing three comprehensive reasons (with reason one comprising some

eight different parts or sub-issues).

j. On 15 October 2019, the Applicant filed an application for review with the Tribunal.

k. On 29 October, I wrote to the President of SAT and directed this Application be "called

in", by being referred to me for determination in accordance with section 246(2)( a) of

the PD Act.

L On 31 October, my Office put out a media release. 

m. On 8 November 2019, a copy of the direction was published in the Government Gazette

iri accordance with section 246(4) of the PD Act.

n. On 14 November 2019, the call-in notice was laid before the Legislative Assembly in

accordance with section 246( 4) of the PD Act.

o. On 19 November 2019, the call-in notice was laid before the Legislative Council in

accordance with section 246( 4) of the PD Act.

7. Thereafter, a process was put in place as to collate submissions for my consideration,

including:

a. The Applicant, Megan Adair who is the Presiding Member of the JDAP (being the panel

in her own right in any application for review under regulation 18 of the DAP

Regulations) and the City ( all three constituting the Parties) were invited to provide

written submissions by no later than 5pm, 25 November 2019.

b. Submissions were exchanged on 26 November 2019_.

c. The Parties were invited to provide further written submissions in reply by no later than

"5pm, 9 December 2019.

d. Further submissions from other persons, including members of the public, were also

collated.

e. The submissions of the Parties and other persons were published by making them

available to the public during the office hours of the office of the Western Australian

Planning Commission (the Commission), in accordance with regulation 44 of the

Planning and Development Regulations 2009.
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Submissions received and considered 

8. In determining this Application, I observe that under section 246(6) of the PD Act I am to

have regard to the submission of the Parties. I have had regard to the submissions of the

Parties, comprising:

a. three sets of initial submissions; and

b. three further sets of submissions in reply,

comprising six separate submissions in total. 

9. I also observe that under section 246( 6) of the PP Act I may have regard to any other

submissions received. The "may" would denote a discretion. In any event, I have exercised

my discretion to consider submissions from other persons.

10. I have had regard the following four further submissions:

a. Malcolm Birch, in an email of 24 October 2019. Mr Birch is an architect with some

personal and professional understanding of the area, who contends the Proposal should

not be approved in its current iteration. Mr Birch describes the Proposal as "pedestrian".

b. Carol Roe, in emails of 3 and 5 November 2019. Ms Roe provided a copy of her

presentation to the JDAP as part of its original meeting, which includes purported

concerns with the Applicant's record as a developer, issues of safety, height, flooding,

traffic and other matters. Ms Roe also seeks to defend the authority and integrity of the

OGA and JDAP. She also draws attention to the membership on the DRP. Finally, Ms

Roe made several comments that seem relevant to the question of exercising my powers

in the public interest, which I elaborate further in these reasons below.

c. Gillian and Philip Swan, in an email of 6 November 2019. Mr and Mrs Swan contend

the Proposal does not have "outstanding" design, has issues concerning height, bulk,

water, traffic, public amenity, landscape ( especially relating to trees along the podium)

and wind impacts. Mr and Mrs Swan also questions whether there could be an amended

design that is more environmentally friendly and green, with more skyscape and open,

planted space.

d. Greg Benjamin, in an email of 11 November 2019. Mr Benjamin contends that the

Proposal as currently submitted should be refused. Mr Benjamin submits the Proposal
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has excessive size and height, will exacerbate traffic congestion, and will have an 

adverse impact on connection. 

STATUTORY FRAMEWORK 

The basis of jurisdiction 

11. The jurisdictional basis for my decision is set out in sections 246 and 24 7 of the PD Act,

which relevantly state the following:

246. Minister may call in application to SAT for review

(1) This section applies to an application made to the State Administrative Tribunal if the Minister

considers that the application raises issues of such State or regional importance that it would be 

appropriate for the application to be determined by the Minister. 

(2) The Minister may direct -

(a) the President to refer an application to which this section applies to the Minister for

determination; or 

(b) the State Administrative Tribunal to hear the application but, without determ:ining it, to refer

it with recommendations to the Minister for determination. 

(3) The Minister cannot give a direction under subsection (2)-

( a) :in respect of an application made to the State Administrative Tribunal under the Heritage of

Western Australia Act 1990; or 

(b) more than 14 days after the application was made to the State Administrative Tribunal; or

( c) after a final determination has been made in relation to the application.

(4) The Minister, within 14 days after a direction is given, is to cause a copy ofit to be published in the

Gazette and, as soon as is practicable, is to cause a copy of it to be laid before each House of Parliament 

or dealt with under section 268A. 

(5) If the Minister gives a direction under subsection (2)(a), each party to the proceeding may present the

case of that party to the Minister. 

( 6) The Minister is to have regard to the submissions of the parties and may have regard to any other

submission received by the Minister. 

(7) A copy or transcript of any submission to which the Minister has regard is to be -

(a) given to each party; and

(b) published in the manner prescribed by the regulations.
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247. Determination of application by Minister

(1) In determining an application the Minister is not limited to planning considerations but may make the

determination having regard to any other matter affecting the public interest. 

(2) When the Minister determines an application that determination has effect accord:ing to its tenor.

(3) When an application is referred to the Minister under section 246(2)(b) the executive officer of the

State Administrative Tribunal is to -

(a) give a copy of the recommendations that accompanied the referral to each party within a

reasonable time after the referral; and 

(b) make a copy of the recommendations available during office hours for :inspection by any

person without charge. 

(4) The Minister is to -

(a) give to each party written reasons for the determination of the Minister on the application;

and 

(b) as soon as is practicable, cause a copy of those reasons to be laid before each House of

Parliament; and 

( c) upon payment of a fee determined in the manner prescribed by the regulations, supply a copy

of those reasons to any other person. 

(5) The decision of the Minister is final.

12. As I understand the nature ofmy role, it is not simply to critique the manner of the JDAP's

original decision of 4 October to refuse the Application. Rather, my role is to consider the

Application de novo� which is to consider the Application anew.

13. My functions have some analogy to that of the Tribunal who would "stand in the shoes" of

the original decision-maker, coming to the correct and preferable decision based o:i;i the

evidence before it. I likewise believe I am not confmed to the evidence or material presented

to the JDAP in its original decision, but can consider new information. I further recognise

that the PD Act vests broad power in me to consider not just planning matters, but any others

that affect the public interest.

14. The nature of the submissions certainly moves this Proposal beyond the considerations

raised before the JDAP on 4 October. This also means that while I have had regard to the

submissions critiquing the JDAP' s original decision, which is the focus of some submissions

provided to me, I have not limited myself to that exercise.
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15. Within this context, I recognise and am persuaded by the approach of the Presiding Member,

who contends in her submission that:

The focus on my submission is to provide some comments that may assist to move the development 

application forward to planning approval. The JbAP decision was difficult due to elements of the 

proposal having planning merit. There was no indication that this proposal should be abandoned or 

completely redesigned. (p.l , emphasis added) 

16. Nonetheless, I equally observe my role is not simply a duplication of that of the Tribunal. I

am instead bound by the scope of duties and functions set out in the PD Act. I take note of

the helpful comments in Hanson Construction Materials Pty Ltd and City of Vincent [2017]

WASAT 81 at [35] that:

In fact the PD Act does not specify what powers are available to the Minister when determining a review 

application called in pursuant to s 246 of the PD Act. The powers of the Tribunal on determining a review 

application, :including one. made under Pt 14 of the PD Act, are specified in s 29 of the SAT Act. The 

Minister is to determine the review application as specified in s 247(1) of the PD Act. That determination 

is to have effect according to its tenor: s 247(2) of the PD Act. 

17. To that end, it may be useful if I briefly draw attention to those key planning and public

interest principles that may be applicable in this matter.

Key planning principles 

18. In determining this Application, I have had regard to the planning merits of the Proposal. In

considering the potential planning merits, I have duly considered the points raised in the

submissions as well as the information originally presented to th� JDAP byway of the City's

RAR.

19. In considering that information, and in forming my own views on the planning me�its, I have

had due pegard to the planning principles set out in but not limited to the following:

a. The provisions of the City's TPS6. This includes but is not limited to the objectives of

Special Control Area 2 and its· associated development provisions set out in Schedule

13.

b. The Deemed Provisions set out in Schedule 2 of the Planning and Development (Local

Planning Schemes) Regulations 2015 (the LPS Regulations). This includes but is not

limited to clause 67, which prescribes thirty-plus factors a decision-maker is to have due
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regard when considering a development application, where those matters are relevant to 

the application. 

c. Relevant policies, including but not limited to State Planning Policy 7.0, Design of the

Built Environment.

Key public interest principles 

20. Further to planning considerations, I note Ms Roe made the pertinent point, amongst other

contentions, th.at the Design Guidelines makes clear, 'Compliance with the recommended

performance standards does not guarantee approval'. I also appreciated Ms Roe reminding

me of the comments by the Hon. John Quigley, Attorney General, who explained to

Parliament in 2018: 'Planning is a nuanced area. It is not just black letter law� it involves

subjective judgements' (Hansard, 22 March 2018, pl234b-1236a). The Hon. Attorney

General made these comments in relation to a question about how the State

Administrative Tribunal might be made to make decisions more in keeping with

community expectations.

21. I also note th.at while the Tribunal usually makes a decision of this nature, and does so with

utmost professionalism, Parliament has provided me with the power to "call-in" applications

if, on rare occasions such as this one, the matter is one of State or regional significance. Part

of the legislative intent behind such a power is that pursuant to section 247(1) of the PD Act,

I am not limited to planning considerations but may make my determination having regard

to any other matter affecting the public interest. In addition to any ground of planning merit,

I have duly considered any points raised in the submissions going to issues of public interest. .

22. Pursuant to section 24 7 ( 4 )(b) of the PD Act, I must cause this decision to be laid before each

House of Parliament. In having regard to other matters affecting the public interest, I have

also reflected upon my own role as a Minister of the Crown ultimately responsible for this

determination to the People of Western Au�tralia through Parliament.

ISSUES 

Original reasons for refusal by JDAP on 4 October 2019 

23. As set out in the signed Minutes, the JDAP explains the reasons for its 4 October decision

of refusal as follows:
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1. The architectural proposal lacks the memorability and distinctiveness needed to a) uphold the landmark

status of the site and b) meet the Town Planning Scheme requirement for exemplazy design and fails to 

meet all the standards of good design outlined in State Planning Policy 7 .0 with particular regard to: 

i) Context and Character

The overall design is not considered to be remarkable or distinctive, and in addition, the material 

composition and elevational treatment, together with a number of different styles, materials and finishes 

does not provide an apparent aesthetic intent or clear logic for their application. 

ii) Landscape quality

The design proposal pr�vides an inadequate response to the extent of deep soil recommended in State 

Planning Policy 7.0 Design of the Built Environment. 

iii) Built Form and scale

Given that discretion is .sought in regard the height of the development in relation to the City's Town 

Planning Scheme No. 6 (TPS6), the proposal fails to achieve exemplazy design as required by TPS6 

Scheme Amendment 56. The proposed design of the comer fa9ade presented to the Mill Point 

Road/Labouchere Road intersection is neither distinctive nor attractive and does not provide a prominent 

focal point or precinct entry statement. 

The elevations of the towers will be prominent when viewed from the Perth CBD, and Elizabeth Quay 

and will be a distinctive profile on the South Perth skyline. As such, an exemplary design as required in 

this location to achieve discretion in regard to the height of the towers would be expected to result in a 

handsome and distinctive design and profile. The proposed design, by reason of the width of the taller 

tower, and articulation and repetition within the fa9ade would present a tower that appears bulky and fall 

short of this expectation. 

iv) Functionality and build quality

The materials, elements and construction system are of a conventional nature; an exemplary design would 

be expected to adopt innovation in form, material selection, construction methods or similar. 

v) Sustainability

The limited extent of deep soil and resultant lack of significant tree planting compromises the ability of 

the proposal to achieve good sustainable outcomes, which would mitigate urban heat island :impacts and 

provide good levels of on-site water management. 

No harnessing of renewable energy sources is indicated. 

vi) Aesthetics

The multiple design elements and features result in a lack of coherence, which does not translate into an 

exemplazy design proposal which exhibits high levels of clarity, refinement and coherence of expression, 
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resolving the many competing challenges exhibited in a development of the scale proposed into a unified 

outcome. 

2. The proposal exceeds the specified height restrictions that cannot be increased without satisfying the

Town Planning Scheme requirements for exemplary design. 

3. The matter of water management, heritage retention and road safety' do not sufficiently demonstrate

that the proposal can adequately meet the appropriate development standards without substantial 

modifications, and should be resolved prior to a planning approval being granted. (p.35) 

24. The JDAP reasons outlined three major reasons, but where reason one had two sub-parts (1)

and (2), followed by six further sub-parts (i) to (vi). This means the reasons in total appear

to encompass ten separate sub-parts or elements.

25. I further observe that during the course of this matter there has been some de bate about the

role of the OGA. As outlined above, the JDAP deferred its decision pending obtaining advice

from the OGA. Moreover, in formulating its reasons for refusal on 4 October, the JDAP

initially made reference to the advice of the OGA but later deleted that reference from its

final decision. Therefore, it might be said that the JDAP's original reasons for refusal

encompassed an additional sub-part or element of refusal, concerning the relevance and

weight of the OGA' s advice.

Scope of issues as set out in submissions 

26. Despite the JDAP's original reasons for refusal encompassing some ten or eleven different

sub-parts or elements, the submissions and reply submissions provided by the Parties assist

in helping recast the scope of what now appears to be in dispute.

27. The Applicant provided a very comprehensive 444-page submission followed by a six-page

submission in reply. I thank the Applicant for the voluminous extent of its material. The

nub of the Applicant's case is that the Proposal as put to the JDAP deserved to be approved,

and I should likewise approve the Proposal "as is" with no further changes.

28. The City provided an initial six-page submission followed by another six-page submission

in reply. I particularly thank the City for setting out the key remaining planning issues, by

cross-referencing each of the major issues or elements that encompass the JDAP's reasons

for original refusal. I found this a logical approach that distilled some core contentions

between the Parties. The Cicy' s contention essentially matches the Applicant, in asking that

I approve the Proposal as originally put to the JDAP but refused.
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29. In its submission, the City cites and seems to imply an affirmation of its original position

as set out in its RAR. That is, the Application should be approved:

... the development application to be conditional approved, as the City considered that the proposed 

development met all of the relevant town planning scheme objectives and provisions applicable to the 

construction of a landmark development on the subject site. (p. l, emphasis added) 

30. Finally, the Presiding Member has provided a six-page submission followed by another

four-page submission in reply. I also particularly appreciated the Presiding Member

providing additional pages of coloured photographs of contemporary architectural

comparisons. These photographs helped crystallise the central issues regarding design,

especially concerning the issue about the green wall and podium.

31. Importantly, the Presiding Member approached this matter slightly differently. She did not

simply relitigate each of its original three reasons for refusal (in some ten or eleven parts).

Rather, I appreciate the Presiding Member's approach was directed at advocating what she

saw was the best planning outcome for the site. The Presiding Member did this by recasting

and combining elements of the original decision into five discernible issues that are still

unresolved b�tween the Parties. I observe the Applicant and the City have largely adopted

this new format in their own submissions in reply.

32. These five issues of contention include the following:

a. The relevance and weight given to advice from the Office of Government Architect,

relative to other design advice.

b. The built form and scale, including height and "crowning tiara".

c. Appropriateness of conditions subject to later approvals, especially relating to water

management, heritage retention and road safety.

d. The podium, including the "green wall".

e. Any other matters in the public interest. ·

33. Importantly, in its submission, the Presiding Member affirmed the Proposal had planning

merit, was a very good project, and did notneed to be completely redesigned. She concludes

in her submission to me:

In conclusion the proposed Civic Triangle is a very good project and I believe that with some further 

detailed design work it may have been approved by the JDAP. (p.6, emphasis added) 
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34. In my view, the pertinent point from reading all the submissions, as a whole, is to recognise

the degree to which disagreement between the Parties is in fact small. The Presiding

Member's submission is particularly helpful and persuasive, in seeking to move the

Proposal beyond critiquing the original reasons for the JDAP' s refusal, and forward towards

how planning approval could be granted, if in an appropriate form.

35. Absent these five grounds of concern, it appears the Parties are in agreement that the

Proposal should be approved. For this reason, while I have considered the legal :framework

and submissions in totality, I draw special attention to an analysis of these five major issues.

ANALYSIS 

1. The relevance and weight given to advice from the Office of Government Architect,

relative to other design advice 

36. As the Presiding Member aptly acknowledges, much is said about the role of the OGA, who

provided advice by letter dated 5 September 2019. The OGA ·stated, amongst other matters,

that the Proposal lacked memorability and distinctiveness and was not of exemplary design:

Overall, the architectural proposal for 1 Mends St exhibits competence but it lacks the memorability and 

distinctiveness needed to a) uphold the landmark status of the site and b) meet the Town Planning Scheme 

requirement for exemplary design. (p.6 in letter, p.23 in RAR). 

3 7. It appears a matter of some contention between the Parties as to whether the OGA should 

have given his view on this Proposal at all. Further, if the OGA advice was to be considered, 

what weight should be giyen to those views. 

38. The matter is also of special contention because the City's own DRP had earlier reviewed

the Proposal and held it to be of exemplary design. I understand the City's DRP employs

professionals, including both architects and town planners. The views of the OGA differ to

the views of the DRP. It therefore seems necessary to address this issue as an important

preliminary matter.

39. The City contended that under clause 9.3(b) of Schedule 13 ofTPS6, a decision-maker (in

that case the JDAP) could have regard to the City's DRP or another body or consultant

(such as the OGA) - but not both. As the City had already engaged its DRP, it argues it was

not open for the JDAP to consider the OGA' s design advice under its planning scheme.
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40. The Applicant provides a very detailed and extensive submission as to why the OGA's

advice should not be considered. This included a detailed legal submission from Hotchkin

Hanly Solicitors on behalf of the Applicant.

41. I found the Hotchkin Hanly advice persuasive in several respects. I was particularly

persuaded by the argument that where an applicant engages a properly constituted D�

through early pre-lodgement consultation process, is open to practical suggestions for

improvement, and makes changes to their design as a result, then that agreed outcome

should not be easily undone. On that basis, as a matter of planning merit but also public

interest, it would seem unfair if I did not to give very serious attention to the DRP advice in

this case, wh�re the Applicant has engaged in that process in good faith. While I would not

agree with the Applicant's characterisation of the OGA's opinion as a "simplistic desktop

analysis", I do find much agreement-when the Applicant says:

If an extensive design review process through an expert, multi-disciplinary DRP can be subverted by one 

consultant who offers an alternative view after a simplistic desktop analysis, then it could be viewed as 

contrary to a proper and orderly planning process which is the fundamental basis of planning in Western 

Australia. (p.3) 

42. However, I do not accept the submission of the Applicant and the City that I should just

ignore the OGA advice in totality as an irrelevant consideration, as I will shortly explain.

43. Finally, the Presiding Member largely downplays the relevance of this issue. Despite asking

for the OGA' s advice, the Presiding Member emphasises the OGA' s opinion was only one

consideration taken into account by the JDAP in its original decision. I take heed of the

Presiding Member's own adniission here. I ·further observe in formulating its reasons for

original refusal, the JDAP amended those reasons, by deleting the reference to the OGA's

advice as the basis of its refusal.

44. Considering these submissions, I think the preferable view is that the criterion at clause

9.3(b) of Schedule 13 ofTPS6required theJDAP to consider the City'sDRP as a mandatory

relevant consideration. However, this does not preclude the JDAP from considering other

opinions on design. Standing in the JDAP's shoes, this means I have taken the approach

that I must have regard to the views of the DRP but may have regard to other opinions about

design, including from OGA.
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45. To state a common occurrence, if a member of the community were to attend any JDAP

meeting and provide their personal deputation on a Proposal, as is permitted in this public

forum under the DAP Regulations and DAP Standing Orders, and that person also happened

to· be an architect, then that architectural advice may be relevant and of assistance to the

JDAP. It would seem incomprehensible the p?filel members would pretend not to hear a

submission given in an open meeting that invites deputations, wilfully ignoring any further

opinion if it had merit.

46. In my own capacity in determining this application on review, I observe I have received a

public submission from Mr Malcolm Birch, who states he is an architect. I have likewise

not ignored Mr Birch's submission on account of having before me the opinion of the City's

DRP. Or the OGA for that matter. I have given regard to Mr Birch's submission and take

his views on design seriously.

4 7. In any event, even were I .,to accept the submission of the Applicant and the City, that the 

advice of the OGA was not a relevant consideration under the scope of the City's TPS6, I 

do consider the OGA's advice relevant in the public interest. Given I have called-in this 

Application as a matter of State or regional importance, it would seem 'reasonable that I 

would avail myself of the opinion of the State's principal architect. 

48. That is a consideration beyond the limitations of any local planning scheme, meaning

questions about the proper interpretation of the word "consultant" in Schedule 13 become

somewhat moot. The second part of the clause in section 246( 6) allows me to consider 'any

other submission received by the Minister'.

49. For these reasons, I have had regard to the advice given to the OGA. I give my appreciation

to the OGA for the points he has raised. As to those who have concerns the OGA provided

advice at· all, and should have instead remained silent, it should be kept in mind he did not

unilaterally volunteer his views. Rather, the OGA's opinion was requested by the JDAP

through the City.

50. Nonetheless, I am inclined to give more weight to the opinion of the DRP over the OGA. I

therefore believe the appropriate approach is that I accept the views of both the DRP and
. . 

the OGA as relevant considerations. However, except where I find any particular argument

of the OGA more persuasive, or an absence of sufficient detail put forward by the DRP in
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relation to any aspect of design, I am inclined to give more weight to the views expressed_ 

bytheDRP. 

51. In the context of this Application, weighing up the competing advice of the OGA and DRP,

and also further expl?red in relation to the next major issue, I am especially inclined to

accept the views of the DRP that the Proposal was of exemplary design.

2. The built form and scale, including unlocking issues of height and "crowning tiara"

52. The second major issue between the Parties concerns built form and scale. This major

contention seems to encapsulate much of the first and second reason of the JDAP's original

decision of refusal.

53. Reviewing the submissions, there are really two related sub-issues relevant here:

a. questions of height, especially connected to the TPS6 requirements about "exemplary

design"; and

b. the "crowningtiara", and whether it is appropriate as a design element.

Height 

54. The JDAP's original reasons for refusal cited various issues regarding the Proposal's built

form and scale. Of particular dispute was whether the Proposal satisfied specified height

restrictions that purportedly must be satisfied under TPS6, based on a prerequisite of

requirement of exemplary design.

55. The City contends that the JDAP was misdirected in applying the scheme requirements

connecting height discretion to design quality:

As a matter of clarification, Reason liii erroneously refers to a correlation to height discretion and design 

quality, as such a correlation is not reflective of the town planning requirements ... (p.3) 

Reason 2 implies that there is a correlation between the permissibility of the height of a proposed 

development on the Civic site and the requirements for exemplary design, which is incorrect. The Design 

Quality development requirements in Schedule 13 Element 9 of Town Planning Scheme No. 6, are 

applicable to any comprehensive new development on the Civic site and these requirements have no 

reference to the building height of the development. In addition, the discretionary provisions for 

considering variations to the building height limit, that being Schedule 13 Development Requirement 

1.11, does not specifically refer to a need to achieve an exemplary design. The requirement for exemplary 

design is contained in Element 9 .2 and is not linked to building height. It is therefore considered that the 

JDAP were misdirected in their assessment in relation to building height. (p.5, emphasis added) 

16 



56. It is useful to draw attention to the wording in Element 9 of Schedule 13 of TPS6:

Element 9: Design Quality 

9 .1 The architectural design of any proposed comprehensive new development must be exemplary, 

sensitive and sophisticated and contribute to the high quality of the inner urban environment being 

promoted in the locality, as defined by any policy or guidelines of the Commission relating to architectural 

design quality. 

9 .2 In determining whether Development Requirement 9 .1 is satisfied, the nominated Design Review 

Panel must have due regard to any policy or guidelines of the Commission relating to architectural de.sign 

quality, and is to undertake its assessment in accordance with any policy or guidelines of the Commission 

relating to design review principles and practices, eg Design WA Design Review Guide (as amended). 

9 .3 In determining whether Development Requirement 9 .1 is satisfied, the local government or other 

responsible authority must: 

(a) have due regard to any policy or guidelines of the Commission re:tating to architectural design quality.

(b) have due regard to the advice of the relevant nominated Design Review Panel, or other suitably

qualified consultant(s) appointed by the local government for the purpose of providing advice on 

architectural design quality; and 

( c) be satisfied that the proposed comprehensive new development provides a high level of amenity within

the public realm by: 

(i) being of a scale along the street frontage which is conducive to creating a comfortable pedestrian

environment; and 

(ii) minimising adverse wind impacts; and

(iii) allows for appropriate levels of sunlight penetration into key pedestrian and public spaces; and,

(iv) contributing to an attractive skyline and outlook from the public realm within the immediate

locality and surrounding vantage points; and 

( d) be satisfied that the proposed comprehensive new development provides a high level of internal amenity

within the development itself by providing for appropriate natural light access, natural ventilation, privacy 

and outlook. 

57. A reading of these clauses supports the City's submission that Element 9 does not link height

to the issue of exemplary design. Instead, it requires exemplary design more broadly, as a

general criterion that must be satisfied.
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58. Height is otherwise set out in Element 1, especially clauses 1.9-1.11:

Element 1: Built Form Setbacks and Building Height 

1.9 The maximum overall building height, inclusive of both podium and tower, shall be 96 metres, and 

any additional tower elements shall be 83 metres, excluding plant rooms, lift motor rooms, feature 

elements, parapets and balustrades. 

1.10 Notwithstanding Development Requirement 1.9, development within SCA2 shall not cast a shadow. 

onto more than 5 percent of the site area of 111 Mill Point Road, South Perth at noon on June 21. 

1.11 Notwithstanding clause Development Requirement 1.9, development above the maximum prescribed 

building height may be permitted where the local government is satisfied that -

(a) the proposed variation would be appropriate having due regard to the relevant matters set out in

clause 67 of the deemed provisions; and 

(b) the proposed variation will not have a significant adverse effect on the .occupiers or users of the

development, the :inhabitants of the locality or the likely future development of the locality. ( emphasis 

added) 

59. Again, ·Element 1 does not specifically link height to exemplary design. However, clause

1.11 does provide for ,a development that is above the prescribed maximum height limit only

if that development would be appropriate, having regard to the relevant planning

considerations in clause 67 of the Deemed Provisions of the LPS Regulations, and if it would

not have a significant adverse effect on the occupiers or users of the development. I observe

under clause 67(m) I am to have due regard to the compatibility of the development in its

. setting, including its likely effect of the height, bulk, scale, orientation and appearance.

60. Therefore, while I agree with the City's submission that the JDAP may have been

misdirected in their specific linking of height with exemplary design, I must nonetheless still

be satisfied under Element 9 that the Proposal is of exemplary design. Moreover, the design

of the building does still p.ave a link to height in Element 1, insofar as height, bulk, scale,

orientation and appearance are relevant to clause 67(m) of the Deemed Provisions, which in

tum is a criterion of design under clause 1.l(a).

61. In that context, one challenge in interpreting what TPS6 expects in terms of "exemplary"

design, given the concept is defined under clause 9 .1 through a cross-reference to 'any policy

or guidelines of the Commission; relating to architectural design quality.' However, as the

Parties have alluded to, the Commission's State Planning Policy 7.0 does not define

"exemplary design". SPP 7.3 does have three isolated references in PG2.8.l to "exceptional"
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design in relation to heritage, energy efficiency and water conservation, but no overall 

definition of either exemplary or exceptional design. Instead, SPP 7. 0 as a whole and SPP 

7 .3 in parts, outline factors explaining what constitutes "good" design. 

62. In trying to find a practical way forward, the OGA helpfully contends that:

exemplary design should exceed the criteria for good design. (p.2 in his letter, p.19 in the RAR, 

emphasis added) 

63. In the absence of a proper definition in Commission policy as contemplated by clause 9 .1,

there is logic in the OGA's approach. Nonetheless, there appears to be some challenges in

applying that concept to this particular Proposal.

64. First, both the JDAP and OGA seemed to take a narrow reading of State Planning Policy

7.0, as if each and every aspect of good design had to be satisfied. So that even if almost

every criterion was of exemplary design, even if on one view the Proposal as a whole was

exemplary, but if any one standard was less than good, then the Proposal could not meet the

threshold of the scheme.

65. I am not satisfied such a narrow reading of the definition of exemplary design is in fact

reflected in the words of Element 9 itself. I observe SPP 7.3 says it is a performance-based

policy, not a deemed-to-comply pathway. It does suggest a proposal needs to demonstrate

the objectives of each design element is addressed, but equally states:

Planning is often focussed on compliance with specific standards and metrics, and measures proposals 

against quantitative standards. There are limits to the effectiveness of these prescriptive controls in 

achieving good design outcomes, especially for complex and site-specific developments. Performance

based controls apply qualitative performance criteria to evaluate proposals against desired outcomes and 

planning objectives. (p.II, emphasis added) 

.. . the proposal will be assessed in the context of the entire design solution to ensure the Objectives are 

achieved. (p.IV, emphasis added) 

66. Second, in understanding TPS6, it should be kept in mind that the scheme elsewhere

requires, in relation to other areas, a development be of "exceptional" design or architectural

quality-not merely "exemplary". See for example clauses 5.1(5) and 5.4(7)(b)(iii), relating

to development requirements for non-residential uses, and clauses 3.2(t) and (u), relating to

dual density codings.
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67. Significantly, Schedule 9A, Elements 6(b) and (c), concerning the Special Control Area 1

- South Perth .Station Precinct, also required exceptional design quality connected with

greater development potential. It seems important not to confuse the necessity of

"exceptional" design in Special Control Area 1 with that of "exemplary" design in Special

Control Area 2. The two special control areas have different requirements with different

thresholds.

68. Tb.e word "exceptional" is defined in the Macquarie Dictionary to mean:

exceptional: forming an exception or unusual instance; unusual; extraordinary. 

Whereas, the word "exemplary" sounds similar but has a very different meaning: 

exemplary: I. worthy of imitation; commendable; 2. Such may serve as a warning; 3. serving as a model 

or pattern; 4. serving as an illustration or specimen; illustrative; typical; 5. of, pertaining to, or consisting 

ofexempla. 

69. A design may not be unusual or extraordinary but it may still be commendable and

illustrative. As alluded to by the Applicant, the DRP adopted a definition of "exemplary"

that contemplated a design being "an example" and one that 'exceeds normal industry

practice'. I found thi� approach persuasive and a better reflection of the common meaning

of the word "exemplary".

70. Third, there are indications from reading the OGA's own advice that he may indeed have

misapplied the concept of exemplary with that of exceptional:

Exemplary projects deliver design outcomes that are of singular originali-ty and make a significant 

contribution to the identity and character of their locality. (p.2 of his letter, p.19 of the RAR, emphasis 

added) 

71. Respectfully, I would question whether exemplary projects need be of"singular originality".

That might seem truer of exceptional projects - not exemplary ones.

72. Fourth, I am cognisant that planning schemes are principally written by and for town

planners, not lawyers. In this context, I note the JDAP in its reasons for decision, as reflected

in its Minutes, conceded the design was "very good":

The majority of panel members considered that although this is a very good development, it fails to meet 

all standards of good design as outlined in State Planning Policy 7.0. (p.36, emphasis added) 

73. A very good design, by inclusion of the word ''very", would seem to 'exceed the criteria for

good design'. In terms of planning outcome, and in the absence of any other strident and
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prescriptive definition, it seems open to conclude further and in the alternative to any other 

argument, that a very good design is an exemplary one. 

74. It is therefore my view that while there may be legitimate concerns the design may not be

"exceptional", the weight of evidence does suggest the design is, on balance, an "exemplary"

one. The submissions of the Applicant and the City, and supported by the DRP, are to be

preferred on that ground.

7 5. Furthermore, looking beyond strict planning considerations and now to the public interest, I 

understand some community concerns about bulk and scale, including height. Nevertheless, 

the possibility of larger buildings in this South Perth peninsula locality is not new. In fact, it 

is a decades old expectation. 

76. It was recognised as far back as 1955, when Gordon Stephenson put out his seminal Plan

for the Metropolitan Region Perth and Fremantle, something-of a foundational document

for the modem planning of the Perth Metropolitan area:

Superb sites exist close to the Central Area, some of them commanding good views of the Swan River. It 

would be reasonable to expect that flats should be in the form of tower blocks, in the scale with the broad 

sweep of the river and new city office buildings. Well designed and set in green surroundings, they would 

enhance and enrich the central urban scene. (p.187) 

The construction of the Narrows Bridge, giving easier access, will encourage an increasing density of 

development in the South Perth peninsula. (p.226) 

77. The proposed height of the Proposal would also seem appropriate for a site of this

importance, being at the "heart" of the locality� For example, I note recent similar

developments in the area have included the 31 Labouchere Road proposal at 3 8 stories, and

Lot 50 Melville Parade at 26 stories. This Proposal puts forward one tower at 39 stories and

another at 22 stories seems consistent with the context ·of the area.

78. Finally, I observe in their submission of 22 November 2019, the Presiding Member of the

JDAP acknowledged height was not or no longer is an issue. In fact, that the Proposal could

be even higher, in the right circumstances:

I do not have any issue with the proposed height and in fact_ I believe that further height may be 

appropriate if it were presented in a more distinctive and memorable design. (p. l) 

... The breaking of the tower into high and low blocks is positive and the scale for this significant site is 

appropriate. (p.6, emphasis added) 
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79. For these reasons, both the contentions put forward by the Applicant and the City, as well as

the Presiding Member's own further concession on the matter, I am satisfied the·Proposal's

built form and scale, including its proposed height, is appropriate.

Crowning Tiara 

80. Although the Presiding Member ultimately concedes the Proposal's height may not be in

debate, she does raise concerns with the building's "crowning tiara":

The 'crowning tiara' should be reconsidered: it is too repetitive of a sryle on other developments within 

Perth and interstate. - i.e. there is a development on the Gold Coast that appears to be very similar. 

81. Both the Applicant and the City reject the Presiding Member's contention that the tiara.be

reconsidered. I am inclined to agree.

82. I am also persuaded by the Applicant's contention, in its reply submission, that this aspect

has already undergone a multi-disciplinary review by a team of experts comprising the City's

DRP. For these reasons, I am not persuaded there is a sufficient justification as to why the

tiara needs to be removed.

3. Appropriateness of conditions subject to later approvals, especially refating to water

management, heritage retention and road safety 

83. The third major issue between the Parties concerns the appropriateness of certain conditions

relating to water management, heritage retention arid road safety. The nub of the issue is set

out in the JDAP's third reason for refusal:

The matter of water management, heritage retention and road safety do not sufficiently demonstrate that 

the proposal can adequately meet the appropriate development standards without substantial 

modifications, and should be resolved prior; to a planning approval being granted. 

84. As the Parties have otherwise canvassed, in a development application of this type, there is

no need to "nail down" with "up _front" absolute certainty every aspect of the Proposal. The

Proposal can be approved, with some minor aspects being left to be. worked out. As the

Applicant rightly points out in their reply submission, this is a long-established aspect of the

planning system, now explicitly permitted by clause 7 4 of the Deemed Provisions under the

LPS Regulations:
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74. Approval subject to later approval of details

(1) The local government may grant development approval subject to a condition that further details of

any works or use specified in the condition must be submitted to, and approved by, the local government 

before the developer commences the development. 

(2) The local government may only impose a condition referred to in sub clause (1) if the local government

is satisfied that the further matters that are to be approved would not substantially change the development 

approved. ( emphasis added) 

85. The question then arises whether the unresolved issues, yet to be determined subject to later

approval of details, would or would not substantially change the development approved. In

effect, the JDAP thinks these future approvals may substantially change the development

approved - the Applicant and the City come to the opposite view.

86. The City suggests the current conditions are appropriate. The City cites financ�al

implications for the Applicant, which I have given little weight as a planning consideration.

However, I am persuaded by the City's further contention that in the event there is no

practical resolution to satisfying these remaining technical issues, then compliance with the

planning conditions would prevent the project from proceeding to a building permit and

construction.

87. I accept the City's suggestion set out in their reply submission:

As discussed in our previous submission, the City considers that these three matters have been covered 

by the recommended conditions and can be resolved post approval, as the detailed design of the proposed 

development and the construction methodology develops. (p.6) 

88. In her submission to me, the Presiding Member reaffirms the JDAP's original reasons to

some degree. However, she does later acknowledge the Proposal could be satisfied within

the scope of further appropriate conditions:

These matters may warrant the applicant engaging in further detailed design work and submission for 

your consideration prior to final determination. It is possible that some of these _detailed design matters

could be addressed through conditions and I would be pleased to provide further input if you wish. (p.3) 

89. In light of the information before me, I am satisfied the conditions as currently proposed by

the City in its RAR as to water management, heritage retention and road safety are sufficient.
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4. The podium, including the "green wall"

9p. The fourth major issue in contention between the Parties concerns the podium, including the 

Proposal's contemplated "green wall" feature. Of all the major contentions, this seems to be 

the one that has most scope to engage with the underlying theme of the Presiding Member's 

submission and reply submission, to 'move the development application forward to planning 

approval'. 

91. The issue of the green wall seems to arise within the context of two underlying sub-issues:

a. A question about the Proposal's sustainable use and development of land.

b. A question about the Proposal's sophistication and sensitivity.

And as a consequence of these two questions, there arises a third issue in response: 

c. A question about the Presiding Member's proposed changes to the green wall.

Sustainable use and development of land 

92. It may be of assistance to say something about the Proposal's environmentally sustainable

features generally, before moving to a more specific analysis of the podium, especially

including the green wall.

93. Several submissions from members of the public seem to raise concerns about whether the

current design is sufficiently green or environmentally minded. The issue of sustainability is

also of special relevance to me, as Minister for Planning, because sustainable use and

development is one of the overarching objectives of the WA planning system, as set out in

section 3(l)(c) of the PD Act.

94. I further observe the OGA also raised a number of environmental-related concerns with the

design, including but not limited to the following:

a. Whether the design provides adequate deep soil, to enable the growth of trees to a full

canopy.

b. The placement of mechanical and electrical plant equipment is not shown on the plans,

with particular concerns air-conditioning units will be installed on balconies.

c. The adequacy of the water drainage system,. due to limited drainage provided.

d. Offering third bedrooms without a window.
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e. No harnessing of renewable energy sources.

f. The amount of unshaded glass.

95. Having had regard to the explanation of the Applicant (see especially pp.428-443 of the

Applicant's submission), as well as the City, I am satisfied in tum:

a. The Proposal does allow for adequate tree coverage, including some 84 medium and large

trees on the ground plane, as well as some 200 trees within both the site and surrounding

public realm.

b. Air condition units are clearly shown on the plans, in dedicated and screened service

enclosures. This is industry best practice.

c. Retaining stormwater on site is a common condition of development approval. Water

management is also already sufficiently addressed in proposed conditions 40 to 42, which

requires the Applicant to submit and have approved a Dewatering Management Plan,

Drainage Plan and Groundwater Plan, amongst other further details to be approved.

d. The OGA is referring to a typographical error on one drawing, when he suggests proposed

third bedrooms have no windows. The windowless rooms are not bedrooms but studies.

e. The Proposal will have a 5-star Greenstar energy rating. The plans also indicate rooftop

solar panels.

f. The Proposal will utilise double glazing through all residential apartments. This will

mitigate impacts with regard to both noise and heat-cooling loss.

96. Now moving from a general analysis to more specific one, a key aspect of the Applicant and

the City's explanation, or further mitigation of, in the area of environmental sustainability is

the proposed "green wall". By the Applicant's own admission, the green wall is intended to

be the "green lungs" of the development.

97. I also note the Applicant suggests the green wall as proposed would supposedly be

"extensive". I also observe the City's claim, through the DRP, that the podium, which

includes the green wall, was in some respects a "master class" design for this site.

98. I therefore think it fair to say, by the admission of both the Applicant and the City, that the

green wall is significant to this Proposal.

25 



99. However, I agree with the Presiding Member when she says:

In my opinion, however, the proposed, relatively small, green walls appear limited and isolated. (p.2) 

100. As the Proposal is currently presented to me, I am generally satisfied the Proposal is

sustainable. But I am not satisfied with the podium, especially the proposed green wall, as it

relates to the issue of sustainable use and development of land.

Sophistication and sensitivi'ty 

101. Further in the alternative, while much is said about the Proposal being exemplary, this is not

the only question before me. Rather, I observe that under clause 9.1 of Schedule 13 ofTPS6,

not only must the Proposal be of exemplary design, it must also be "sensitive" and

"sophisticated", within a requirement of contributing 'to the high quality of the inner urban

environment being promoted in the locality'.

102. In its original development application, as set out as an attachment to the City's RAR, I see

the �pplicant did argue the Proposal had sophisticated building lighting:

Integrated lighting extends these facades to offer sophisticated building lighting and architectural 

activation. (p.4 of the application, p.312 of the RAR) 

103. The building monitoring strategy was also said to be sophisticated:

Solutions range from simple low cost devices that track overall consumption to sophisticated systems 

that provide wireless instantaneous breakdowns of each appliance in the dwelling. (p.192, p.670 of the 

RAR., emphasis added) 

104. Based on the advice of the Swan River trust, there were also some thought on whether the

water management system was sensitive:

It is expected that stormwater management will be addressed in accordance with ... sensitive urban design 

principles (p.2, p.1,443 of the RAR, emphasis added) 

105. Apart from these few and isolated references, tl:J_ere does not appear to be much thought or

discussion on whether the design as a whole, or certain aspects of it, is sensitive and

sophisticated within the context of a high quality inner urban environment.

106. Likewise, in the City's RAR, they also claim the DRP did find the Proposal sensitive and

sophisticated, as well as exemplary:

The development has been well scrutinised by the City's DRP and having regard to their feedback and 

the City's review of the proposal, the proposed development is considered to be exemplary, sensitive and 
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sophisticated and contribute to the high quaUty of the inner urban environment being promoted in the 

locality. (p.49) 

... The DRP's has advised that in their opinion the current design achieves the design quality requirements 

of the town planning scheme and is exemplary, sensitive and sophisticated and contributes to the high 

quality of the inner urban environment being promoted for the South Perth Activity Centre. In particular; 

the ground floor level has been identified by the DRP as a "masterclass" noting the development needed 

active street frontages around the perimeter of the building due to the unusual layout of the development 

site. This activation and provision of proposed commercial land uses will lead to a high level of pedestrian 

activity, consistent with the SCA2 objectives. (p.66, emphasis added) 

107. However, turning to the DRP's report itself, in my view while the panel lists the criteria of

being sensitive and sophisticated, there again appears scant discussion on those attributes,

whether in relation to the design as a whole or in relation to any particular aspect of it. Instead

the DRP, at most," describes the podium as being "nice" and "good enough". If the DRP was

of the view the Proposal was both sens�tive and sophisticated, it is not clear to me how they

came to that conclusion, or whether they indeed even turned their minds to this question,

separate from the issue of whether the design was exemplary.

108. By contrast, I observe the OGA did specifically turn its mind to this issue, concluding the

Proposal was not sophisticated:

Noting the specification of performance glass, the shear extent ofun-shaded glass facing north and west 

is less than ideal, from an environmental point of view. Acknowledging the appealing views from the 

towers, a sophisticated design would be expected to strike a workable balance between aspect, 

sustainability, and fa9ade composition. The proposed design does not achieve this balance. (p.5, p.1,465 

of the RAR, emphasis added) 

109. I observe the OGA's comments here are in connection to the question of performance glass.

However, he does position those comments within the context of shade, environmental

considerations, sustainability and fa9ade composition. In this context, I have given some

weight to the OGA' s opinion.

110. While exemplary in design, and sufficiently sustainable in large part, I am not satisfied that

the Proposal is sufficiently sensitive and sophisticated to satisfy Element 9. To make it clear,

I do think the Proposal as originally presented to the JDAP has the rudiments of sensitivity

and sophistication, especially concerning the design of the podium and green wall. I accept

that the DRP did advise the Applicant to:
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Improve the extent of paving on Mends street with more greenery (Pedestrian experience). (p.1,034 of 

theRAR) 

And that the Applicant did, in good faith, alter its designs accordingly. 

111. I also note the City's claim in its reply submission that the Proposal has purportedly:

... satisfied the expectations and statutory requirements for the development of the site. (p.2) 

112. With the greatest respect to the City, I am not sure if it does. Especially as regard to

requirements about sensitivity and sophistication, rather than whether the design was

exemplary.

113. I also observe the City's reply submission that extending the green wall would purportedly:

... change the extent of glazing and resultant passive surveillance over the public realm, effect the 

provision of the fac;ade screening public art pieces and would need careful integration into the overall 

design. (p.2) 

114. I note it was within the context of glass and fa9ade that the OGA made his comments about

the Proposal not being sophisticated. I am also not satisfied that I can accept the City's

contention about relying upon the views of the DRP over that of the OGA on this particular

matter, because I cannot see where the DRP engaged the issue with the same level of

particularity as the OGA.

115. Therefore, in this aspect concerning whether the Proposal is sensitive and sophisticated, I

give primary weight to the comments of the OGA. I also give strong weight to the

suggestions of the Presiding Member.

Presiding Member's further suggested changes to the green wall 

116. In light of concerns raised about the green wall, both on grounds concerning sustainable use

and developme�t of land, as well as matters of sensitivity and sophistication, I have had

regard to and accept some further alterations to the Proposal are required. In this, I am greatly

assisted by the Presiding Member, who has provided a number of practical examples of what

may be practicably achievable.

117. The examples provided by the Presiding Member also give a greater degree of objectivity

and multi-disciplinary - if not also multi-jurisdictional - analysis on this particular issue.

Therefore, in giving weight to Presiding Member, it could not reasonably said that the

subjective views of a solitary person were said to hold sway.
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118. In objection to the Presiding Member's suggested changes, I note but do not accept the City's

contention that extending the green wall in some meaningful way would be detrimental to

passive surveillance over the plf:blic realm, as well as impede the placement of public art.

Having regard to the practical examples presented by the Presiding Member, this does not

necessarily have to be the case. The Presiding Member emphasises the need· for

"integration" of any extended green wall with the podium - not domination of it.

119. Furthermore, as a question of public interest, rather than planning merit, I cannot accept the

Proposal as currently presented, in this landmark location, without further modest changes

to the podium and green wall. The Presiding Member's comparative examples of

developments across Australia and around the world, including in places from Singapore to

Sydney, demonstrate what appears practicable with relatively small changes to the current

design.

120. I accept the thrust of community concern is that the Proposal should not be approved in its

current iteration. I have listened to those concerns and I affirm the Proposal will not be.

121. I think some modest changes to the Proposal, as suggested by the Presiding Member and

imposed by way of additional conditions, would be appropriate. I am not suggesting a radical

change that would ultimately prove unworkable. I am not proposing the Applicant be locked

into any outcome that would change the substance of this Application.

122. I draw upon the Applicant's own earlier point, about the utility of using clause 74 of the

Deemed Provisions, which allows for an approval but subject to the approval oflater details.

The Applicant can be given the surety of development approval today, but couched in some

flexibility that further details will yet be determined in the future. I believe such further

details would not alter the essence of what the Applicant is currently seeking to have

approved.

123. For these reasons, I am satisfied the Proposal should be approved, but subject to additional

conditions relevant to the podium and green wall, which I will set out in further detail below.

5. Any other matters in the public interest

124. Finally, in addition to the points already canvassed, and noting I have already raised issues

of public interest in relation to the above major contentions, there is the question of whether

there are any other matters in the public interest that warrant analysis and comment.
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118. In objection to the Presiding Member's suggested changes, I note but do not accept the City's

contention that extending the green wall in some meaningful way would be detrimental to

passive surveillance over the PD:blic realm, as well as impede the placement of public art.

Having regard to the practical examples presented by the Presiding Member, this does not

necessarily have to be the case. The Presiding Member emphasises the need for

"integration" of any extended green wall with the podium - not domination of it.

119. Furthermore, as a question of public interest, rather than planning merit, I cannot accept the

Proposal as currently presented, in this landmark location, without further modest changes

to the podium and green wall. The Presiding Member's comparative examples of

developments across Australia and around the world, including in places from Singapore to

Sydney, demonstrate what appears practicable with relatively small changes to the current

design.

120. I accept the thrust of community concern is that the Proposal should not be approved in its

current iteration. I have listened to those concerns and I affirm the Proposal will not be.

121. I think some modest changes to the Proposal, as suggested by the Presiding Member and

imposed by w�y of additional conditions, would be appropriate. I am not suggesting a radical

change that would ultimately prove unworkable. I am not proposing the Applicant be locked

into any outcome that would change the substance of this Application.

122. I draw upon the Applicant's own earlier point, about the utility of using clause 74 of the

Deemed Provisions, which allows for an approval but subject to the approval oflater details.

The Applicant can be given the surety of development approval today, but couched in some

flexibility that further details will yet be determined in the future. I believe such further

details would not alter the essence of what the Applicant is currently seeking to have

approved.

123. For these reasons, I am satisfied the Proposal should be approved, but subject to additional

conditions relevant to the podium and green wall, which I will set out in further detail below.

5. Any other matters in the public interest

124. Finally, in addition to the points already canvassed, and noting I have already raised issues

of public interest in relation to the above major contentions, there is the question of whether

there are any other matters in the public interest that warrant analysis and comment.
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125. I acknowledge this is a $150 million-dollar proposal that will have a positive impact on

employment, both during construction and as new residents move in and contribute to the

local economy. As I have outlined above, I also accept a core concern of the Applicant, that

a design that has been years in the making, having been subject to a full pre-lodgement

review by a properly constituted DRP, should not be made undone at the eleventh hour

without the strongest of reasons. The planning system is also premised on a high degree of

certainty.

126. I likewise acknowledge the Presiding Member's reply submission that one should not

underplay or misrepresent the significance of this site. A site for which the City's scheme

was amended for the purpose of introducing specific planning provisions in this location. A

site for which the word "heart" was symbolically intended to have significance.

127. I accept both the Applicant and Presiding Member as being right. I do not believe the

Proposal warrants refusal, so to that degree I depart from the JDAP's decision of 4 October.

I also do not believe the Proposal warrants such significant reworking, where it might be

said that I am in essence seeking to refuse the Proposal in all but name, or contemplating a

new proposal rather than determining the one before me.

128. However, I do believe some further modest modifications to the Proposal, by way of

additional conditions, are necessary in this case. Regardless of any planning matter, these

modest modifications are justified on public interest grounds.

MINISTER'S ADDITIONAL OR AMENDED CONDITIONS 

129. I now tum to how the above analysis might be implemented in practical terms, through

appropriate additional or amended conditions.

New condition for podium and green wall 

130. Concerning a new condition relating to the podium and green wall, I am cognisant that as a

question of the operation of the planning framework, planning conditions are usually worded

to the 'satisfaction of the responsible authority' (being the local government or Commission

respectively), lest they be considered ambulatory. However, in this instance, I do not merely

make a decision on behalf of the local government and then return the decision to it.

131. I take note the guidance from the decision of Hanson Construction Materials Pty Ltd about

the nature qf a Ministerial decision, which "has effect according to its tenor" under section
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247(2) and is "final" pursuant to section 247(5). The Tribunal makes clear that unlike SAT 

(and presumably also a JDAP which lacks ongoing legal personality), which makes a 

decision on behalf of the responsible authority and then effectively "hands it back" to that 

responsible authority, the nature of a Ministerial decision is different. My decision is not 

deemed a decision of the local government. Member Eddy at [43] and [44] explains: 

[ 43] The notice of the Minister's decision before the Tribunal is located at tab 8 of the agreed bundle. The

Minister's letter relevantly states: 'I have determined that the application for review is allowed, and the 

deemed refusal of the respondent is set aside and conditional approval is granted'. The letter then states 

that 'I attach a notice which gives effect to my decision'. 

[44] There is nothing in the letter or the attached notice that states that the decision is to have effect as if

it were a decision of the local government. ( emphasis added) 

132. Therefore, it could not be said that to word any condition to my satisfaction, rather than that

of the City, would be ambulatory in nature.

133. In the alternative and in any event, I believe public interest grounds suggest that any new

condition I impose be worded to 'the satisfaction of the Minister'.

134. In my view, that would be more appropriate having regard to my broad powers and functions,

which go beyond planning considerations, under section 246 and 24 7 of the PD Act. This

will provide the requisite level of surety for both the Applicant and community, that a

balance between certainty and flexi:tJility will be achieved concerning the ultimate built form

outcome.

135. l observe Schedule 1, clause 10(2) of the Port Kennedy Development Agreement Act 1992

(repealed), provides a useful precedent as to how such a condition might be composed for

this matter.

136. I also consider it appropriate to amend the wording of the proposed conditions 3 and 4

relating to building design. These also seem directly relevant to the effective implementation

of the podium and green wall.

Condition 43 

137. As something of a postscript issue, I note there was some brief discussion in the submissions

about condition 43.

138. In their submission to me, I observe the Applicant sets out the following:
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Request for Modification to Condition 43 of the City's Recommendation for Approval 

Recommended Condition 43 of the City's RAR states as follows: 

Prior to the submission of a building permit application (relevant to the construction of the basement), 

the Lot 688 owner is to provide and enter into a formal indemnity agreement with the City of South Perth, 

acknowledging the proposed floor levels are less than the minimum levels required in accordance with 

Clause 6.9(3) ofTownPlanningSchemeNo. 6, and preventing any recourse to the City of South Perth or 

the Crown should any potential future flood damage occur to the development. 

The intent of this condition is understood and is not in dispute. However the specific requirement for a 

"formal indemnity agreement" is disputed. The referenced Clause 6.9(3) ofTPS 6 does not require any 

such formal indemnity agreement, instead it only requires "certification from a consulting engineer that 

adequate water-proofing has been achieved", and the City being satisfied with the proposed building floor 

levels. In this regard it is requested that Condition 43 is reworded so as to remove the requirement for a 

"formal indemnity agreement", and replace this with a requirement to satisfy the City more generally. 

This request is consistent with the DAP's approval of 18 November 2019, of a 38 storey mixed use 

(predominantly residential) building at (the comer of) 24 Lyall Street and 31 Labouchere Road, South 

Perth and approval of 20 November 2019 of a 26 storey mixed use (predominantly residential) building 

at 50 and 52 Melville Parade, South Perth (referenced below), where the following condition, addressing 

the same matter of Clause 6.9(3) ofTPS 6 was imposed: 

Prior to the submission of a building permit application (relevant to the construction 

of the basement), the owner/applicant shall prepare and submit documentation, to the satisfaction of the 

City of South Perth, which shows all measures undertaken in the development to address requirements in 

relation to subsoil water seepage, adequate water proofing and I 00 year flood levels, in accordance with 

Clause 6.9(3) of Town Planning Scheme No. 6. The approved measures shall be implemented, unless 

otherwise approved by the City of South Perth. (p.11) 

139. I observe that the City in its reply submission has no objections:

Fin.bar has also requested a modification to a recommended condition, No. 43. The City has no objections 

to the modification proposed. (p.6) 

140. I likewise have no objections to the modifications as proposed.

Scope to amend or waive conditions as necessary 

141. As I discussed above, based on the submissions on both the Applicant and the City who are

in agreement, pur�uant to long-held planning law principles and as now enshrined in clause

7 4 of the Deemed Provisions, while a planning condition must be certain and final, it can

leave open the possibility of further details of any works or use specified in the condition yet

to be approved before the proponent commenced the development.
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142. I also take note the guidance from the decision of Hanson Construction Materials Pty Ltd

that because a Ministerial decision "has effect according to its tenor" and "is final" it cannot

be subject to a further amendment application to the JDAP or the City under clause 77 of

Schedule 2 of the LPS Regulations (and presumably the equivalent clauses in regulation 17

and 17A of the DAP Regulations). To allow such an amendment would undermine my

function, assigned by Parliament,,in having the final word on this matter. As the Tribunal

observed, there was no power for the City or the Tribunal on rtview to amend a condition

of approval, where that approval had been granted by the Minister under section 246_:

[ 40] As indicated above, the relevant context here provides that the Minister is not limited to determining

the review application based on planning considerations. The Minister's decision is also 'final'. This is 

very different to the considerations both the local government and the Tribunal are required to have regard 

to in determining a development application (cl 67 of Sch 2 of the LPS Regulations, plus s 241 ofilie PD 

Act, as well as some powers available under the SAT Act when it is the Tribunal determining the matter). 

Neither the decision of the local government nor the decision of the Tribunal is final. Both are subject to 

a form of review/appeal, albeit of a different nature. 

[ 41] The effect of the determination of a review application when made by the Minister is identified in

s247(2) of the PD Act. The PD Act does not define or explain what this phrase means. That phrase is not 

one with a fixed single meaning. The most relevant dictionary definition (taken from the Oxford 

Dictionary Online (2017) identifies 'tenor' as meaning 'the general meaning [ or l sense'. However, the term 

'tenor' has very specific meaning in some areas oflaw, for example, in relation to bills, and in the area of 

libel, it means the exact words, whereas in relation to wills 'the tenor of the will' it has a meaning closer 

to the dictionary meaning (see D Greenberg and Y Greenberg (eds), Stroud's Judicial Dictionary of 

Words and Phrases (9th ed, 2016) ... 

[ 48] While I am of the view that, while on the particular facts of a case, an application to amend a

development approval may result in the decisionmaker ( and the Tribunal upon review) having to review 

the entire development proposal rather than simply the condition(s) sought to be amended, this does not 

mean that an application to amend a development application is in substance the same as an application 

for development approval. If that is correct, it is simply not open to the Tribunal to purport to deem the 

application made under cl 77 of Sch 2 of the LPS Regulations as an application for development approval 

under cl 66 ofSch 2 ofthe LPS Regulations ... 

[50] For the reasons outlined above, the Tribunal is satisfied that there is not a reviewable determination

before it in this application. The Tribunal, therefore, does not have any power to grant or refuse to grant 

the application for amendment of the existing development approval in relation to the site. Therefore, the 

correct and preferable decision is to dismiss this application. 
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143. As the Applicant may not be able to avail themselves of the ability to apply to the JDAP or

the City to amend this approval, it would be appropriate to draw to the Applicant's attention

to longstanding principle set out in Esther Investments Pty Ltd v Town of Mosman Park

(TPAT appeals 26, 27 and 28 of 1995), which permits conditions to be amended, waived or

varied if they relate to modifications or variations of a minor nature that do not constitute a

mere change in mind but rather reflect changed circumstances:

The power [to vary] arises from the due administration of town planning in the absence of any provision 

in the Act or scheme. However, as this power is one of administration, it only applies to modifications 

or variations of a minor nature which arise not because the development has had a change of mind but 

rather because of changed circumstances. 

144. Such a power is also consistent with the intent of clause 74, if not also clause 77(3), of the

Deemed Provisions, as well as regulation 17 (1 )( c) of the DAP Regulations. A similar power

already exists with respect to subdivision approvals under section 251(5) of the PD Act.

145. It is my view it is appropriate to regularise such an arrangement in an appropriate condition.

Further and in the alternative to any planning ground, such a condition would be appropriate

on public interest grounds, lest this approval become potentially unworkable for denying the

Applicant of the ability to make further modest changes that would not substantially change

the development approved.

DECISION 

146. For the reasons outlined above, I affirm the Proposal as presented to the JDAP for

determination be approved, including the revised planning conditions as presented by the

City dated 12 September 2019 (per Addendum 1 of the City's RAR), subject to the following

modifications and additions:

a. Conditions 3 and 4 be amended to delete references to:

the City of South Perth 

And replace with references in effect to: 

the Minister for Planning 

b. Condition 43 (per Addendum 1 and renumbered as condition 45) be deleted and replaced

with the following:
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Prior to the submission of a building permit application (relevant to the construction of the basement), 

the owner/applicant shall prepare and submit documentation, to the satisfaction of the City of South 

Perth, which shows all measures undertaken in the development to address requirements in relation to 
subsoil water seepage, adequate water proofmg and 100 year flood levels, in accordance with Clause 
6.9(3} of Town Planning Scheme No. 6. The approved measures shall be implemented, unless 

otherwise approved by the City of South Perth. 

147. The following additional condition be included (as new condition 1):

The Minister for Planning may approve any modification to the approved development, or amend or 

waive any condition of approval, provided such proposed modification or amendment or waiver would 
not substantially change the _development approved. 

148. The following additional condition be included (as new condition 2):

Prior to the submission of a building permit application(s ), detailed plans of the podium be submitted that 
satisfactorily demonstrate sensitivity, sophistication, and sustainability in the design of the podium 
including, but not limited to, the further expansion and integration of the green wall, determined to the 
satisfaction of the Minister for Planning. 

149. The Minister's conditions, both new and amended, _be placed_ as the first conditions

mentioned, and other conditions be renumbered.

150. A full copy of the conditions that now apply to this approval are set out in Annex A. The

wording of conditions in the Annex prevail to the extent of any ambiguity or inconsistency

with these reasons.

151. I now will cause these reasons to be given to the Parties, laid before each House of

Parliament, and provided to any other person as requested, pursuant to 246( 4) of the PD Act.

HON 

MINISTERF 
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DR216 of2019 

BETWEEN 

SOUTH PERTH CIVIC TRIANGLE PTY LTD Applicant 

- and-

THE PRESIDING ME:rvIBER OF THE 

:rvtETRO CENTRAL JOINT DEVELOP:rvtENT ASSESS:rvtENT PANEL Respondent 

ANNEX A- CONDITIONS OF APPROVAL 

That the Minister for Planning resolves to: 

1. Approve DAP Application reference DAP/19/01559 and accompanying plans in accordance
with Clause 68 of Schedule 2 (Deemed Provisions) of the Planning and Development (Local
Planning Schemes) Regulations 2015, and the provisions of the City of South Perth Town
Planning Scheme No. 6 and pursuant to clause 24(1) and 26 of the Metropolitan Region
Scheme, subject to the following conditions as follows:

Conditions 

Minister's Conditions 

1. The Minister for Planning may approve any modification to the approved deve�opment, or
amend or waive any condition of approval, provided such proposed modification or amendment
or waiver would not substantially change the development approved.

2. Prior to the submission of a building permit application(s), detailed plans of the podium be
submitted that satisfactorily demonstrate sensitivity, sophistication, and sustainability in the
design of the podium including, but not limited to, the further expansion and integration of the
green wall, determined to the satisfaction of the Minister for Planning.

3. Prior to the submission of a building permit application( s) (relevant to the construction of the
building above natural ground level), a Detailed Material Schedule for all external finishes to
the development must be submitted to, and approved in writing by, the Minister for Planning.
The approved Schedule shall be incorporated into all relevant building permit applications and
prior to the submission of the occupancy permit application, these materials shall have been
used and installed in the development.

4. Prior to the submission of a building permit application (relevant to the construction of the
ground floor level of the building), Shopfront Design Guidelines that provide the detailed
design of external treatments and appearance of the ground floor commercial tenancies,
including advertisements, must be submitted to, and approved in writing by, the Minister for
Planning. The approved Guidelines shall be implemented and adhered to all times, unless
otherwise approved by the Minister for Planning.
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Substantial Commencement Period 

5. If the development the subject of this approval is not substantially commenced within a
period of 4 years after the date of determination, the approval will lapse· and be of no further
effect. Where an approval has so lapsed no development must be carried out without the further
approval of the local government having first been sought and obtained.

Advertisements 

6. This approval does not pertain to the erection, placement and display of any advertisements,
except for advertisements consistent with the Shopfront Design Guidelines approved by the
City bf South Perth.

Construction Management 

7. Prior to the submission of a building permit application or a demolition permit application,
or the commencement of development, whichever is earlier, a Construction Management Plan
must be submitted to, and approved in writing by, the City of South .Perth. The approved Plan
shall be implemented and adhered to all times, unless otherwise approved by the City of South
Perth.

Heritage 

8. Prior to the submission of all relevant building permit applications and demolition permit
applications, the following reports for the South Perth Police Station and South Perth Post
Office buildings, completed by a suitably qualified structural engineer, must be submitted to,
and approved in writing by, the City of South Perth, on the advice of the Department of
Planning, Lands and Heritage (Heritage Services):

i. A Dilapidation Report;

ii. A Structural Integrity Report addressing the retention of the structural integrity of the
heritage buildings during construction and building works;

iii. Details of the procedures to monitor any structural movement or potential vibration impacts
and the procedures in the event any impacts occur from the construction and building works;
and

1v. Potential impacts resulting from the excavation and retaining of the basement, include advice 
on the retention system for the walls and proposals to mitigate and eliminate cracking of the 
heritage building. 

The approved Reports shall be implemented and adhered to all times, unless otherwise approved 
by the City of South Perth, on the advice of the Department of Planning, Lands and Heritage 
(Heritage Services). 

9. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), an Interpretation Plan must be submitted to, and approved
in writing by, the City of South Perth, on the advice of the Department of Planning, Lands and
Heritage (Heritage Services). The approved Plan shall be implemented and adhered to all times,
unless otherwise approved by the City of South Perth, on the advice of the Department of
Planning, Lands and Heritage (Heritage Services).

10. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), the Heritage Agreement for the existing South Perth
Police Station shall be amended to include an updated Schedule of Conservation Works, to the
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satisfaction of the City of South Perth, on the advice of the Department of Planning, Lands and 
Heritage (Heritage Services). The updated Schedule shall be implemented and adhered to all 
times, unless otherwise approved by the City of South Perth, on the advice of the Department 
of Planning, Lands and Heritage (Heritage Services). 

11. Prior to the submission of a building permit application (relevant to works to the South
Perth Police Station building or South Perth Post Office building), details of the future use of
the South Perth Police Station or the South Perth Post Office, and potential impacts of the
development on the place, must be submitted to, and approved in writing by, the City of South
Perth, on the advice of the Department of Planning, Lands and Heritage (Heritage Services).
Prior to the submission of an occupancy permit application (relevant to the first stage of
development), the base works for adaptive reuse and conservation works are to be completed
to the satisfaction of the City of South Perth, on the advice of the Department of Planning,
Lands and Heritage (Heritage Services).

Landscaping 

12. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), a Detailed Landscaping Plan must be submitted to, and
approved in writing by, the City of South Perth on the advice of the Department of Planning,
Lands and Heritage (Heritage Services). The approved Plan shall be implemented (with the
landscaping of Crown land at the Lot 688 owner's expense) and adhered to all times, with all
landscaping areas to be maintained thereafter, unless otherwise approved by the City of South
Perth ( on the advice of the Department of Planning, Lands and Heritage (Heritage Services) for
landscaping where adjacent to the South Perth Police Station building).

Land Use 

13. The approved land uses of the ground floor commercial tenancies marked "Commercial /
Retail" or "Comm./ Retail", with the exception of tenancy TS, are as follows:

• Caf el Restaurant;

• Consulting Rooms;

• Educational Establishment;

• Indoor Sporting Activities;

• Office;

• Service Industry

• Showroom;

• Shop;

• Small Bar;

• Small Shop;

. • Take-Away Food Outlet; 

• Tavern; and

The approved land uses of the third floor commercial tenancy marked "Commercial/Retail" are 
as follows: 

• Cafe/Restaurant;
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• Child Day �are Centre;

• Consulting Rooms;

• Indoor Sporting Activities;

• Office;

• Service Industry;

• Shop;

• Small Bar; and

All of the land uses listed above are subject to the following:

i. The initial use of each tenancy will become the deemed approved land use for that tenancy;

ii. A maximum of four of the tenancies are permitted to be used as a Showroom at any time;

iii. A maximum of four of the tenancies are permitted to be used as either a Small Bar or a
Tavern at any time, with a maximum of two tenancies permitted to be used as a Tavern at any
time; and

iv. Prior to the occupation of any of the tenancies for a Small Bar or a Tavern, a Management
Plan prepared in accordance with City of South Perth Policy P3 l 7 Licensed Premises, shall be
prepared, approved and implemented to the satisfaction of the City of South Perth.

14. Prior to the submission of an occupancy permit application (relevant to the occupation of
the commercial tenancies), a Leasing Strategy and Management Plan for the on-going operation
of ground floor commercial tenancy TS (and one nominated car bay) as a community benefit
space, must be submitted to, and approved in writing by, the City of South Perth. The approved
Plan shall be implemented and adhered to all times·, unless otherwise approved by the City of
South Perth.

15. Prior to the submission of an occupancy permit application, a comprehensive Guest Studios
Management Plan must be submitted to, and approved in writing by, the City of South Perth.
The approved Plan shall be implemented and adhered to all times, unless otherwise approved
by the City of South Perth.

Liveable Housing Design Guidelines 

16. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), certification completed by a Livable Housing Australia
assessor confirming that the detailed design of the 'Liveable Homes' dwellings are compliant
with the 'Silver Level' of the 'Livable Housing Design Guidelines' produced by Livable
Housing Australia, must be submitted to, and approved in writing by, the City of South Perth.
Prior to the submission of an occupancy permit application, all required design features shall
be installed and operational.

Noise 

17. Prior to the submission of a building permit application (relevant to the construction of the
building above natur�l ground level), a repo_rt or statement detailing how recorinnendatio:f!-s
within the 'Civic Triangle Acoustic Services DA Report' by RTC Consulting (reference RA
219, revision 03 dated 17 December 2018), including any further studies, have been addressed
and implemented accordingly, must be submitted to, and approved in writing by, the City of
South Perth, subject to the following amendment -
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The development is to provide at least one outdoor living space (i.e. amenity area on the 4th 
floor atop the podium) that complies with the SPP 5 .4 target, or if not practicable, the limit. The 
proposed 1.2m balustrade along the edge of the westerly and easterly facing podium amenities 
area must be constructed with a minimum of 15kg/m2 surface density. 

Where relevant, any measures shall be reflected in development plans submitted with a building 
permit application (relevant to the construction of the building above natural ground level), to 
the satisfaction of the City of South Perth. Prior to the submission of an occupancy permit 
application, certification from a qualified acoustic consultant confirming the requirements of 
this condition have been achieved in the constructed development, must be submitted to, and 
approved in writing by, the City of South Perth. 

18. Prior to the submission of a building permit application (relevant to the construction of the
affected components of the building), an Acoustic Report, completed by a suitably qualified
acoustic engineer, and demonstrating that potential noise from the proposed development will
comply with the Environmental Protection (Noi$e) Regulations 1997, must be submitted to,
artd approved in writing by, the City of South Perth. The approved Acoustic Report, including
any specifications, requirements and recommendations cited in the report plus any additional
requirements by the City of South Perth, shall be implemented and adhered to all times,
including being incorporated into the building permit application documentation, to the
satisfaction of the City of South Perth.

Notification on Title 

19. Prior to the submission of an occupancy permit application, the owner shall register on the
Certificate ofTitle(s), notifications, pursuant to Section 70A of the Transfer of Land Act 1893.
Notice of these notifications are to be included on the diagram or plan of survey ( deposited
plan). The notifications are to state as follows:

i. This lot is situated in the vicinity of a transport corridor and is currently affected, or may in
the future be affected, by transport noise.

ii. Future development in the surrounding locality has the potential to restrict views for
occupiers of this development.

The notifications are to be registered at the Lot 68 8 owner's expense, to the satisfaction of the 
City of South Perth. 

Parking 

20. The allocation of car parking shall be allocated as follows, to the satisfaction of the City of
South Perth:

i. Minimum 58 car bays and maximum 77 car .bays for the occupants of the one-bedroom
residential dwellings;

ii. Minimum 1 car bay and maximum 2 bays for the occupants of each two-bedroom residential
dwelling;

iii. Minimum 1 car bay for the occupants of each three-bedroom residential dwelling;

iv. Maximum 2 car bays for the occupants of each three-bedroom residential dwelling, subject
to up to five three-bedroom residential dwelling being permitted to have a maximum of 3 car
bey�

v. Minimum 26 visitor car bays for visitors to the residential component of the development;
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vi. Minimum 56 car bays for the non-residential components of the development; and

vii. Minimum of 6 of the car bays provided for the non-residential components of the
development being provided for visitors to the nonresidential component of the development.

If the development becomes subject to a Strata Plan and car parking is bundled with the 
dwellings, the allocation of car parking on the approved Strata Plan shall be consistent with this 
allocation, to the satisfaction of the. City of South Perth. 

21. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), a Parking and Access Management Plan for residents,
staff and visitors of the building, must be submitted to, and approved in writing by, the City of
South Perth. The approved Plan shall be implemented and adhered to all times, unless otherwise
approved by the City of South Perth.

22. Prior to the submission of a building permit application (relevant to the construction of the
affected component of the building), plans and documentation must be submitted to, and
approved in writing by, the City of South Perth, that demonstrates:

i. A minimum of six visitor car parking bays are provided with the capacity to charge electric
cars;

ii. The building is capable of being retrofitted, to allow a minimum of SO% of the provided car
parking bays to be provided with electric car charging facilities, without resulting in a material
or structural change to the building; and

iii. The electrical supply and car park distribution board can service the electrical needs of these
electric car charging stations.

Prior to the submission of an occupancy permit application, all required electric car charging 
infrastructure shall be installed and operational. 

23. Prior to the submission of an occupancy permit application, all bicycle parking and
associated end-of-trip facilities shall be installed and operational. The provision of bicycle
parking bays (including the residential bicycle parking in storer6oms), associated bicycle
infrastructure and end-of-trip facilities (including showers and clothes lockers) for residents,
staff and visitors shall be provided as indicated on the approved development plans and retained
in perpetuity and maintained for the life of the development, to the satisfaction of the City of
South Perth.

24. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), a Traffic Management Plan (for Operation of the
Vehicular Security Gate), must be submitted to, and approved in writing by, the City of South
Perth, on the advice of the Main Roads Western Australia. The approved Plan shall be
implemented and adhered to all times, unless otherwise approved by the City of South Perth on
the advice of Main Roads Western Australia.

25. Prior to the submission of a building permit application (relevant to the construction of the
affected component of the building), certification.· confirming that the design of all parking
areas, including the car parking bays, loading bays, disabled bays, vehicle accessways,
manoeuvring and circulation areas and bicycle bays are compliant with Australian Standards
AS2890.l, AS2890.3 and the approved plans, must be submitted to, and approved in writing
by, the City of South Perth. Prior to the submission of a!l occupancy permit application
certification confirming the constructed design and markings of all parking ·areas are compliant
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with Australian Standards AS2890.l, AS2890.3 and the approved plans, must be submitted to, 
and approved in writing by, the City of South Perth. 

This certification shall include a parking facility design using the B99 standard single turn swept 
path vehicle template in accordance with Australian Standard AS2890.1/2004 and AS/NZS 
1428 for the dimensions of all vehicle access/egress entrances, ramps, circulation areas and 
avoidance of blind isles in areas open to the public, prepared to the satisfaction of the City of 
South Perth. 

26. The height of any wall, fence or other structure shall be no higher than 0.75 metres within
1.5 metres of where any driveway meets any public street, to the satisfaction of the City of
South Perth.

Public Art 

27. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), a Public Art Concept for the subject development or
alternatively a contribution to public art within the vicinity of the development,.to the value of
1.0% of the construction value, must be submitted to, and approved in writing by, the City of
South Perth. Prior to the submission of an occupancy permit application, the approved Concept
shall be implemented and maintained thereafter, to the satisfaction of the City of South Perth.

Revised Plans 

28. Prior to the submission of a building permit application (relevant to the construction of the
affected component of the building), revised plans shall be prepared incorporating the following
amendments:

i. The ground floor level street setback to Labouchere Road, between Tenancy T8 and the
vehicle entrance, shall be reduced to be no greater than 3 metres, in accordance with City of
South Perth Town Planning Scheme No. 6 Schedule 13 Provision 5 Development Requirement
l.2(c).

ii. Should the third floor level Tenancy T26 be occupied by a Child Day Care Centre, the
exterior balustrade/barrier on the adjacent private deck shall be designed as a safety barrier,
having regard to the external playing spaces provisions of City of South Perth local planning
policy P307 'Family Day Care and Child Day Care Centres'.

The revisions shall be prepared to the satisfaction of the City of South Perth and incorporated 
into the plans submitted as part of the relevant building permit application. 

Road Works andPublic Realm Works 

29. Prior to the submission of an occupancy permit application, the Lot 688 owner/applicant is
to undertake road · infrastructure improvements and landscaping (incorporating street tree
planting and paving/hardscape ), within the immediate area of the development site. Such works
to include are upgrades/modifications to the Mill Point Road verge adjacent to the site,
Labouchere Road adjacent to the site including the provision of a right turn in pocket and Mends
Street adjacent to the site, as shown on the approved plans and any detailed design plans
approved. by the City of South Perth, to a maximum of $1,264,000 excluding GST, to the
satisfaction of the City of South Perth, on the advice of Main Roads Western Australia (where
applicable).

30. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), engineering drawings and specifications in re�ation to the
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construction of works on the surrounding local roads, including Mends Street and Labouchere 
Road, must be submitted to, and approved in writing by, the City of South Perth. -The 
engineering drawings and specifications are to ensure that: 

i. These works shall be constructed to the City's specifications at the Lot 688 owner's expense
and be completed to the satisfaction of the City, prior to the occupation of the building;

ii. Street lighting is installed on Mends Street in accordance with relevant LED lighting to
Australian Standards and meeting Western Power requirements;

iii. Mends Street is reflective of a lower road speed pedestrian environment and connects
seamlessly with Mill Point Road and Labouchere Road;

iv. Road pavement construction and associated earthworks need to ensure that finished road
levels do not affect the existing trees located within the City's Public Open Sp�ce;

v. Drainage of Mends Street is to be in compliance with the City's requirements;

vi. Public footpaths underneath canopies and awning have sufficient lighting;

vii. Upon completion of works, the City is to be provided with "as constructed" digital copies
in DWG format, of the constructed works;

viii. The Lot 688 owner is responsible for any expenses involved in relocating existing
infrastructure and public utilities on the street or verge to construct these road works, including
the bus embayment.

31. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), the Lot 688 owner/applicant is required to address the
following road safety chang�s to the satisfaction _of the City of South Perth:

i. The design for the right turning lane from Labouchere Road into the development be revised
to be compliant with Austroads GRD Part 4a ( 48 metres in length including storage and taper);
and

ii. A traffic management treatment is be constructed on Mends Street, in conjunction with the
redesign of the intersection of Labouchere and Mends Street, to encourage a 40km/hr
environment and facilitate a safe pedestrian environment. The appropriate design solution for
the intersection will be formulated by _the City in conjunction with Main Roads WA.

32. Prior to the submission of a building permit application, the Lot 688 owner/applicant is to
enter into an agreement with the City of South Perth to facilitate a contribution of $45,000
towards the redesign of the intersection of Labouchere Road and Mends Sti;eet to better
accommodate the traffic impacts of the proposed development. The cost of the agreement is to
be borne by the Lot 688 owner.

33. Prior to the submission of an occupancy permit application, the intersection of Mends Street
and Labouchere Road shall (if required by the road engineering drawings approved by the City
of South Perth) be truncated in accordance with the. Western Australian Planning Commission's
Liveable Neighbourhoods policy, to a maximum land area of 25 square metres; the required
truncation area on Lot 688 to be ceded to the Crown free of cost and without any payment of
compensation by the Crown or the local government, to the satisfaction of the City of South
Perth.

34. Upon completion of works and prior to occupation of any part of the development, a
payment to the City of South Perth of a 12 months defects liability period retention bond of 5%
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is required for the construction of all roads and associated drainage works as indicated on the 
development plans, as estimated by the City of South Perth. The 12 months defects liability , 
period will commence from the date of practical completion, and the bond will be returned upon 
successful completion of any defects that may have arisen d1:ITTD.g that period. 

35. Prior to the submission of an occupancy permit application, the Lot 688 owner/applicant
shall· remove all existing crossovers, reinstate the verge and kerbing and construct the new
crossovers / vehicle accessways between the road and the property boundary in accordance with
the approved plans (with works on Crown land at the Lot 688 owner's expense), to the
satisfaction of the City of South Perth.

Sustainability 
/ 36. The development is to achieve a 5 Star Green Star rating or the equivalent under another

formally recognised ecologically sustainable rating system. At the building permit stage, the 
applicant is to submit a secondary sustainability report confirming the final green star strategy 
( or equivalent) that will guide the construction stage of the development and beyond; this report 
shall clearly demonstrate that a 5 Star Green Star rating or equivalent sustainable design rating 
is to be achieved for the development. Where relevant, elements of the sustainability report and 
strategy should clearly be reflected in documentation and plans submitted with the building 
permit application. All sustainable design features proposed in the development shall be 
implemented. 

Utilities and Facilities 

3 7. External fixtures, such as air-conditioning infrastructure, shall be integrated into the design 
of the building so as to not be visually obtrusive when viewed from the street and to protect the 
visual amenity of residents in neighbouring properties, to the satisfaction of the City of South 
P�. 

38. External clothes drying facilities shall be screened from view from the street or any other
public place.

Waste Management 

39. Prior to the submission of a building permit application (relevant to the construction of the
affected component of the building), a Waste Management Plan, must be submitted to, and
approved in writing by, the City of South Perth.

The approved Plan shall be implemented and adhered to all times, unless otherwise approved 
by the City of South Perth. 

Water Management 

40. Prior to the submission of a building permit application, a Dewatering Management Plan,
must be submitted to, and approved in writing by, the City of South Perth. The approved Plan
shall be implemented and adhered to all times, unless otherwise approved by the City of South
Perth.

41. Prior to the submission of a building permit application, a Drainage Plan, must be submitted
to, and approved in writing by, the City of South Perth. The approved Plan shall be implemented
and adhered to all times, unless otherwise approved by the City of South Perth.

42. Prior to the submission of a building permit application, a Groundwater Management Plan,
demonstrating how groundwater will be managed postdevelopment, must be submitted to, and
approved in writing by, the City of South Perth, on the advice of the Department of Biodiversity,.
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Conservation and Attractions. The approved Plan shall be implemented and adhered to all 
times, unless otherwise approved by the City of South Perth, on the advice of the 

. 
. 

Department of Biodiversity, Conservation and Attractions. 

43. Prior to the submission of a building permit application, a Post-Development Stormwater
Management Plan for the retention of stormwater drainage within the proposed development
site boundary, must be submitted to, and approved in writing by, the City of South Perth, on the
advice of the Department of Biodiversity, Conservation and Attractions. Stormwater from all
roofed and paved areas shall be collected and contained on site unless special arrangements can
be made to the satisfaction of the City of South Perth for controlled discharge into the street
draining system. Stormwater must not affect or be allowed to flow onto or into any other
property or road reserve. The approved Plan shall be implemented and adhered to all times,
unless · otherwise approved by the City of South Perth on the advice of the Department of
Biodiversity, Conservation and Attractions.

44. Prior to the submission of a building permit application (relevant to the construction of the
basement), the Lot 688 owner/applicant shall prepare and submit documentation, to the
satisfaction of the City of South Perth, which shows all measures undertaken in the development
to addr�ss requirements in relation to subsoil water seepage, adequate water proofing and 100
year flood levels, in accordance with Clause 6.9(3) of Town Planning Scheme No. 6. The
approved measures shall be implemented, unless otherwise approved by tp.e City of South Perth.

45. Prior to the submission of a building permit application (relevant to the construction of the
basement), the owner/applicant shall prepare and submit documentation, to the satisfaction of
the City of South Perth, which shows all measures undertaken in the development to address
requirements in relation to subsoil water seepage, adequate water proofing and 100 year flood
levels, in accordance with Clause 6.9(3) of Town Planning Scheme No. 6. The approved
measures shall be implemented, unless otherwise approved by the City of South Perth.

Wind 

46. Prior to the submission of a building permit application (relevant to the construction of the
building above natural ground level), a report or statement detailing how recommendations
within the 'Civic Triangle, South Perth, WA Desktop Pedestrian Level Wind Assessment' by
Global Wind Technology Services Pty Ltd (reference GWTS-DPR-10290-2018-4, revision 4
dated 18 December 2018), including any further studies, have been addressed and implemented
accordingly, must be submitted to, and approved in writing by, the City of South Perth. Where
relevant, any measures shall be reflected in development plans submitted with a building permit
application (relevant to the construction of the building above natural ground level), to the
satisfaction of the City of South Perth. Prior to the submission of an occupancy permit
application, certification confirming the requirements of this condition have been achieved in
the constructed development, must be submitted to, and approved in writing by, the City of
South Perth.

Advice Notes 

1. This decision is a decision of the Minister for Planning under sections 246 and 24 7 of the
Planning and Development Act 2005. The Minister's decision is final and has effect according
to its tenor.

2. This is a notice of determination on application for development approval issued in
accordance the Planning and Development Act 2005, the Planning and Development (Local
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Planning Schemes) Regulations 2015, the City of South Perth Town Planning Scheme No. 6, 
and related policies. It is not a building permit or an approval to carry out development under 
any other law. It is the responsibility of the applicant/owner to obtain any other necessary 
approvals, consents and licenses required under any other law, and to commence and carry out 
development in accordance with all relevant laws. 

I endorse these conditions of approval. 

HON RITA 

MINISTER FOR PLANNING 

46 




