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1. Background 

On 22 January 2016, Local Government Authorities (LGA) in Western Australia with 
one or more persons appointed as authorised persons and inspectors under sections 
87 and 88 of the Environmental Protection Act 1986 (EP Act) were invited to comment 
on the Department of Environment Regulation (DER) consultation paper – Authorised 
Officers: Review of delegated powers.   

Consultation closed on 12 February 2016, with 15 submissions received.   DER 
thanks all respondents for taking the time to respond to the consultation. 

In reviewing these arrangements, the below guiding principles have been applied to: 

 maximise consistency of administration and policy settings between appointment 
categories; 

 recognise, where appropriate, the differences in employment relationship between 
those employed by the CEO of the Department responsible for administering the 
powers to appoint and those employed or engaged by other Local, State and 
Commonwealth departments; and 

 balance the operational requirement to apply statutory powers against the 
responsibilities of the CEO as an Employing Authority and Principal Authorised 
Officer responsible for the efficient and effective administration of the relevant 
legislation. 

DER recognises the valuable contribution that LGA’s and their employees make in the 
administration of relevant aspects of the EP Act and its subordinate legislation.  The 
review of LGA Authorised Officer program will result in improved processes and 
delivery of support for Authorised Officers. 

This document summarises the submissions, the key issues raised and responses to 
these issues.  Having considered the issues raised and the comments made via this 
process, a revised schedule of delegated powers under s 87 and s 88 of the EP Act 
has been prepared.  A table comparing the revised delegated powers with the original 
draft (January 2016) is set out in section 3.7. 

Importantly, the consultation process highlighted the divergent preferences and 
operational requirements for Authorised Officers.  The standard powers and 
administrative limitations developed as a consequence of the review may not be those 
preferred by the relevant LGA CEO.  Accordingly, the processes for appointing 
Authorised Officers will ensure appropriate consideration is given to the operational 
preferences and requirements of the relevant LGA CEO. 

For administrative consistency and efficiency it is, however, considered necessary for 
DER to establish standard powers and administrative limitations for Authorised 
Officers.  These will be subject to variation at the written request of the relevant LGA 
CEO. 

 

  



 

Department of Environment Regulation 

Consultation summary:  
Authorised Officers: Review of Delegated Powers (June 2016)  

 2 

2. Consultation submissions 

Fifteen submissions were received as listed in Table 1. 

Organisation 

City of Belmont 

City of Kalgoorlie-Boulder 

City of Perth 

City of Joondalup 

Environmental Health Australia 

City of Cockburn and Metropolitan Environmental Health Management Group (joint 
submission) 

Shire of Augusta Margaret River 

Shire of Coolgardie 

Shire of East Pilbara 

Shire of Esperance 

Shire of Irwin 

Shire of Leonora 

Shire of Murray 

Town of Cambridge 

Town of Cottesloe 

Table 1: Consultation submissions received. 
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3. Main Issues 

Set out below is a summary of the main issues arising from the consultation with local 
governments and how DER has responded to the issues. Where available, 
submissions and responses will be available on DER’s webpage. 

3.1 Employment Policy 

Approximately 270 EP Act Authorised Officers are employed by Local Government 
Authorities. There are also approximately 154 Authorised Officers directly employed 
by the CEO. There are currently no Authorised Officers directly employed by 
Commonwealth departments. However, DER Authorised Officers operate on behalf of 
the Commonwealth in the Indian Ocean Territories. 

As discussed below, the powers delegated to Authorised Officers through appointment 
by the CEO are significant. They are linked to the administration of statute law and are 
to be delegated appropriately to discharge the CEO’s functions and achieve the 
objects of the Acts. There have been instances where non-government persons have 
sought appointment as an Authorised Officer. Though not expressly prohibited by the 
powers to appoint, such requests have been refused on the basis of the  
well-established nexus between employment by a government authority and the 
exercise of statutory powers. 

Models of service delivery for government have changed since enactment of the 
provisions governing the appointment of Authorised Officers. Contemporary service 
delivery models include the performance of functions traditionally performed by 
government employees by the private sector. While a direct employment contract 
relationship is not created by these circumstances, similar contractual controls are 
available between the government authority and the private sector entity. Although no 
such appointments have been made to employees of private sector entities performing 
the functions of government, there appears to be no legislative barrier to this 
occurring. 
 

Employment Policy 

The CEO will consider the appointment of: 

 persons or classes of persons employed by Local, State and Commonwealth 
authorities; or  

 persons or classes of persons employed by non-government entities contracted to 
perform the functions of Local, State and Commonwealth government 

as Authorised Officers. 
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Submissions received 
 

Six submissions commented on this section1.  The key points raised are outlined 
below. 
 

Comment was made2 regarding the current practice within most LGAs to generally 
restrict authorisations to appropriately qualified personnel such Environmental Health 
Officers, rather than Rangers and other officers within LGAs.  The submissions stated 
the recommendation of applications for authorisation is considered to be a LGA 
workforce and should be at the discretion of the CEO of the LGA. 
 

Comment was made3 that if non government entities were to be authorised so that 
they can be contracted to perform the functions of an authorised officer it would be 
preferred if the functions of the authorisation be limited to those that do not require a 
scientific understanding of the physics of sound.    
 
One submission4 requested that appropriately qualified be referenced in the 
application process.  
 

Response to submissions 
 

DER agrees that the recommendation of applications for authorisation is a LGA 
workforce issue and will be at the discretion of the CEO of the LGA.  Moreover, DER 
will require the CEO of the LGA to make recommendation on the appointment of their 
individual employees.  It remains entirely within the discretion of the LGA CEO which 
officers are recommended for appointment and their preference may be to limit such 
recommendations to Environmental Health Officers. 
 

Persons employed by non-government entities contracted to perform the functions of 
an authorised officer may be appointed upon the recommendation of the CEO of the 
LGA.   
 
The competent operation of scientific equipment is not considered an essential 
precondition for appointment as an Authorised Officer.  The competent operation of 
such equipment is an evidentiary issue which can and is addressed operationally 
outside the process of appointment as an Authorised Officer.   
 
DER notes that it effectively maintains operational separation between the general 
exercise of Authorised Officer functions and the specialised operation of scientific 
equipment for evidence gathering purposes. 
 
DER will continue to provide support to LGA Authorised Officers through the provision 
of and training in the use of scientific equipment, particularly for noise measurement. 
 

                                                           
1
 Town of Cambridge, City of Cockburn, Metropolitan Environmental Health Management Group (MEHMG), City 

of Perth, City of Joondalup and Environmental Health Australia (WA Incorporated) 
2
 Town of Cambridge, City of Cockburn, MEHMG. 

3
 City of Perth 

4
 Environmental Health Australia (WA Incorporated) 
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DER has considered these submissions and considers that operational preferences 
and requirements change be addressed by the LGA CEO within the proposed 
Employment Policy. 

3.2 Duration of appointment 

Historically, Authorised Officers have been appointed for both numerically specified 
fixed term timeframes (i.e. three years) or a duration based upon their continued 
employment with the government authority.   A potential benefit of fixed term 
timeframes is that it may assist in maintaining the currency of required photographic 
identification and training. It is considered that currency of photographs and training 
can be adequately addressed through means other than fixed terms of appointment. 

The linkage of appointment to the duration of employment is central to the above 
Employment Policy. It is considered the current practice of linking appointment 
duration to employment continuity should be continued. 

 

Appointment Duration  

The CEO will consider the appointment of persons or classes of persons employed 
by government authorities for the duration for which they remain employed by the 
specified government authority. 

 
Submissions received 
 

Three submissions commented on this section5 with all responses supporting this 
provision.  One submission6 noted the administrative burden of regular renewals. 
 

Response to submissions 
 

DER thanks respondents for their support on the proposed position on Appointment 
Duration. 

3.3 Geographical limitation 

Given the nexus between the appointment of Authorised Officers and the discharge of 
the functions of a government authority, it follows that appointments be limited to the 
geographical jurisdiction of the government authority for which the person is engaged. 
It is noted that jurisdictional limitations could impede the effective discharge of 
functions if boundary issues arose. For example, unreasonable noise could be 
emanating from outside a local government area, but impacting within it. Such 
boundary issues can be addressed through effective collaboration across jurisdictions 
between Authorised Officers. 

Moreover, this limitation is consistent with the standing appointment of local 
government employees as Authorised Officers under the Litter Act. The exercise of 
powers under the standing appointment is limited to the Local Government district in 

                                                           
5
 City of Perth, City of Joondalup and Environmental Health Australia (WA Incorporated) 

6
 City of Joondalup 
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which the person holds office, noting the ability to cross boundaries to exercise 
powers on persons who are believed to have contravened the Litter Act within the 
appointed jurisdiction.  

 

Geographical Limitation 

The CEO will consider limiting the appointment of persons or classes of persons as 
Authorised Officers to the geographical jurisdiction of the government authority 
whose functions they are engaged to discharge.  

 
Submissions received 
 

Seven submissions commented on this section7.  The key points raised are outlined 
below. 
 

Five submissions8 provided comment regarding the current practice for LGA officers to 
cross boundaries regularly to investigate public health concerns and current 
environmental protection issues, for example, food prepared in one LGA and sold in 
another, noise emission from a source within one LGA but impacting residents in 
another LGA.   These submissions also raised the concern that imposing geographical 
limitations could impede collaboration required for cross boundary investigations. 
 

One submission9 supported this provision as being consistent with the limitation 
imposed on authorised officers under other prevailing legislation. 
 

One submission10 requested clarification regarding the geographical limitation of 
Authorised Officers located in remote regional areas abutting Aboriginal land where 
the LGA has no jurisdiction at all. 
 

Response to submissions 
 

DER notes the current practices in place and the operational requirement for LGA’s to 
work collaboratively across local government boundaries.  The appointment of a 
person as an authorised person and/or inspector under s 87 and s 88 of the EP Act is 
directly linked to the person’s employment with an LGA and as such, the appointment 
is necessarily restricted to the geographical jurisdiction of the LGA. 
 

DER intends to administratively limit LGA Authorised Officers to the jurisdiction of the 
LGA for which they are employed. 
 
DER acknowledges the need for operational flexibility and will consider the variation to 
this and other limitations upon the written request of the CEO/s of the LGA/s.   

                                                           
7
 City of Perth, City of Joondalup, Environmental Health Australia (WA Incorporated), Shire of East Pilbara, City of 

Kalgoorlie-Boulder, City of Cockburn and MEHMG. 
8
 City of Perth, Environmental Health Australia (WA Incorporated), City of Kalgoorlie-Boulder, City of Cockburn 

and MEHMG. 
9
 City of Joondalup 

10
 Shire of East Pilbara 
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3.4 Hours of duty limitation 

The EP Act specifically contemplates the limitation of the hours in which powers may 
be exercised by an Authorised Person. This again is central to the nexus of the 
appointment of a person and their engagement to undertake the functions of a 
government authority. Rather than specifying hours of the day with reference to the 
measurement of time, it is considered preferable that time be limited by reference to 
the performance of functions on behalf of a government agency (hours of duty) in the 
employ of the CEO. 

This will, as a consequence, limit the ability of an Authorised Person to exercise the 
statutory powers delegated to them outside of their hours of employment by the 
government authority. The risks of an Authorised Person exercising statutory powers 
outside of their hours of employment needs to be weighed against the benefits. DER 
maintains a 24-hour response capability for material environmental incidents in the 
metropolitan area to address the assessed risk. It is not considered necessary as a 
matter of course that Authorised Officers exercise statutory powers outside their hours 
of employment. 

 

Hours of Duty Limitation 

The CEO will consider limiting the exercise of powers of persons, or classes of 
persons, appointed as Authorised Officers to within their hours of employment. 

 

Submissions received 
 

Ten submissions commented on this section11.  The key points raised are outlined 
below. 
 

Six submissions12 made comment in the context of the requirement to provide after-
hours service to deal with complaints relating to noise, litter and other environmental 
regulation issues.  Three submissions13 referred to normal business hours as hours of 
duty.     
 

One submission14 made comment that the hours of duty are a local government issue 
to determine and there is no role for the CEO of DER to limit hours of duty. 
 

One submission15 commented that it would make it difficult to respond to unauthorised 
discharges observed during the commute to work immediately before or after the 
scheduled working day. 
 

                                                           
11

 City of Perth, City of Joondalup, Shires of Leonora, Laverton and Menzies, City of Belmont, Shire of East 
Pilbara, City of Kalgoorlie-Boulder, City of Cockburn, MEHMG and Environmental Health Australia (WA 
Incorporated), Shire of Irwin 
12

 City of Perth, Shire of Leonora, Shire of East Pilbara, City of Kalgoorlie-Boulder, City of Cockburn, MEHMG 
13

 City of Perth, Shire of Leonora, City of Kalgoorlie-Boulder 
14

 Environmental Health Australia (WA Incorporated) 
15

 City of Belmont 
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Two submissions16 supported this provision noting when an Authorised Officer is 
acting with the authority of the local government it should be considered within their 
hours of employment. 
 

Response to submissions 
 

DER agrees that the hours of duty are an operational matter for the CEO of the LGA 
to determine.   

The hours of duty limitation does not limit Authorised Officers to standard business 
hours.  DER acknowledges the need for Authorised Officers to work at any time within 
a 24 hour period to maintain after hours service.  

The limitation may be better understood as when the Authorised Officer is on-duty or 
off-duty, regardless of what time of the day or day of the week it is.  If the CEO of LGA 
wishes their employees to act on behalf of the LGA by exercising the functions of an 
Authorised Officer whilst off-duty, variation to this limitation may be requested in 
writing to the CEO of DER.   

3.5 Separation of regulatory roles limitation 

DER is the lead agency for environmental regulation of industry in Western Australia. 
Effective environment regulation is essential to address the risks to public health and 
the environment that can arise from industrial activity. Similarly, significant risks to 
public health and the environment can arise from activities not directly regulated by 
DER. Local Government Environmental Health Officers play an essential role in 
addressing these risks from activities that generate emissions such as noise, odour, 
dust and discharges of wastes. 

Though there is no legislative obligation on Local Government authorities to 
administer aspects of the EP Act, there is an established and generally  
well understood convention on the separation of roles and responsibilities between the 
State and Local Government regulation of environmental matters. It is also important 
that industry and small business do not face the risk of regulatory duplication due to a 
lack of clarity of roles between regulators. To this end, it is considered appropriate to 
maintain the separation of functions through the appointments made to Authorised 
Officers. DER provides public guidance on this separation of functions from other 
Local, State and Commonwealth Government regulators, see 
www.der.wa.gov.au/your-environment/reporting-pollution. 

Persons not employed by the CEO of DER will continue to have their powers limited in 
relation to premises and activities where DER is the lead regulator to avoid the risk of 
regulatory duplication. 

Separation of Regulatory Roles Limitation 

The CEO will consider limiting the exercise of powers of persons or classes of 
persons appointed as Authorised Officers, and who are not employees of the CEO, 
to premises and activities that do not hold a registration, works approval or licence 
under the EP Act. 

                                                           
16

 City of Joondalup, Shire of Irwin 
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Submissions received 
 
Four submissions commented on this section17.  The key points raised are outlined 
below. 
 

One submission18 supported the provision noting local government authorised officers 
should not be responsible for premises that may be registered not only to avoid 
duplication but to ensure that DER administer its own conditions of approval. 
 

Three submissions19 received indicated support for the proposed continuation of this 
limitation.  However one submission20 raised that issues at premises that are not 
licensed by DER will go unregulated if restrictions on LGA officers are imposed. 
 

Response to submissions 
 

DER notes the general support for the continuation of this long-standing separation of 
responsibilities between DER (including former agencies responsible for administering 
the EP Act) and LGAs.  
 
The concern raised in relation to the imposition of administrative limitations on 
Authorised Officers can and will be addressed between the CEO of DER and LGA 
CEOs where there operational preferences or requirements by the LGA differ from 
standard limitations. 
 
It is not DER’s intention to dissuade LGAs from participating as Authorised Officers, 
rather DER is looking to clarify and build relationships and support services it offers to 
LGAs.  The environment and community within the LGA are the primary beneficiaries 
from LGA’s continued participation in the Authorised Officer program.  
 

DER also notes the opportunities for improved collaboration with LGAs through the: 

Light Industry Program  
https://www.der.wa.gov.au/our-work/programs/310-light-industry-program; and 

Illegal Dumping Program 
https://www.der.wa.gov.au/your-environment/illegal-dumping. 

3.6 Functional limitation 
 

Historically, an explicit and then later a notional functional limitation was applied to 
appointment of Authorised Officers. The separation was on the basis of the authority 
to exercise powers in relation to: 

 noise offences; 

 unauthorised discharge offences; and 

                                                           
17

 City of Perth, City of Joondalup, City of Belmont, Environmental Health Australia (WA Incorporated) 
18

 City of Joondalup 
19

 City of Perth, City of Belmont, Environmental Health Australia (WA Incorporated) 
20

 Environmental Health Australia (WA Incorporated) 
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 illegal dumping. 

This segmentation appears to have arisen from the segmented delivery of the process 
of training and appointing Authorised Officers, which was managed and/or delivered 
by various branches within former departments of DER.  

DER is centralising both the training for and administration of all Authorised Officers in 
its Human Resources area. This will provide for improved training and more consistent 
and efficient internal and external delivery of DER’s Authorised Officer program. 

An additional basis for the historical segmentation is the view that Authorised Officers 
without appropriate qualifications in the physics of sound should not be authorised to 
exercise powers in relation to noise offences. This approach is not consistent with the 
appointment of DER employees. There is no limitation on the Authorised Officer 
employed by the CEO to exercise powers in relation to alleged noise offences. The 
general exercise of these powers for the purpose of investigation should not be 
confused with the need for appropriate training and qualifications for operating 
scientific noise monitoring equipment. 

 

Functional Limitation 

The CEO will not consider limiting the exercise of powers of persons or classes of 
persons appointed as Authorised Officers based upon the historical classifications of 
noise, unauthorised discharges and illegal dumping. 

It should be noted that persons operating scientific equipment for the purpose of 
evidence gathering should be appropriately qualified and trained to secure 
admissible evidence. 

 
 
Submissions received 
 

Seven submissions commented on this section21.  The key points raised are outlined 
below: 
 

All six submissions raised concerns regarding the discontinuation of limiting the 
exercise of powers upon the historical classifications of noise, unauthorised 
discharges and illegal dumping. 
 

Three submissions22 did not support this limitation and commented that there is little 
value in local government appointing officers other than EHOs to deal with noise.  The 
submissions commented that given local government are providing these services; 
local government should determine the most appropriate LGA officer to provide these 
services. 
 

 

                                                           
21

 Town of Cambridge, City of Cockburn, MEHMG, City of Joondalup, Environmental Health Australia (WA 
Incorporated), City of Perth, Shire of Irwin 
22

 City of Cockburn, MEHMG, City of Perth 
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One submission23 did not support this limitation on the basis that there may be 
instances where LGA authorised officers are required to only perform particular 
functions as part of their role and therefore should not be issued with a blanket 
authorisation. 
 

One submission24 considered proposed statement to be appropriately qualified in the 
operation of scientific equipment to be insufficient and sought clarification on what 
constitutes appropriately qualified. 
 
One submission25 supported the removal of the functional limitation. 
 
Response to submissions 
 

 
This issue was also raised in relation to the Employment Policy.  The allocation of 
operational roles for Authorised LGA Officers is entirely a matter for the LGA CEO.  
The LGA CEO is best placed to determine what roles and function Authorised Officers 
of the LGA undertake. 
 
DER note the historical classification of authorisations is a result of multiple areas 
within the former DER agencies operating separate authorisation processes.  No such 
classification system was applied to employees of the former DER agencies, despite 
many not having training in the operation of scientific equipment of having been 
scientifically trained. 
 
In relation to the meaning of suitably qualified, that is an evidentiary issue that will be 
determined by a court based on the facts before it.  DER is continuing to offer training 
in use of scientific equipment and when coupled with appropriate base knowledge, is 
of the view this is likely to be considered by courts as suitably qualified. 
 

3.7 Powers limitations 

The below table summarises the powers available to Authorised Officers, subject to 
the limitations imposed by the CEO as provided for in the EP Act, and restrictions to 
be administratively imposed on Authorised Officers employed by the CEO. There 
appears to be no explicit provision for the CEO to limit powers under the Litter Act, 
however, this is in keeping with the standing appointments set out in the Litter Act.   

The table also contains proposed limitations and administrative restrictions for 
Authorised Officers. 

 DER denotes applicability to Authorised Persons employed by the CEO. 

 Non-DER denotes applicability to Authorised Persons not employed by the CEO. 

 Y denotes that the powers will generally be granted. 

                                                           
23

 City of Joondalup 
24

 City of Perth 
25

 Shire of Irwin 
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 N denotes that the powers will generally not be granted. 

 R denotes that the powers will generally be subject to administrative restriction. 

EP Act 
section 

Description 
Litter 
Act 

DER 
Non-
DER 

73 Powers to deal with waste, pollution and 
environmental harm 

   

73(1) Requires CEO approval to take actions under 
(1a) where –  
(a) waste discharged from premises without 
permission;  
(b) condition of pollution likely to arise/arisen; or  
(c) contravention of s 50A (serious 
environmental harm) or s 50B (material 
environmental harm). 

 Y N 

73(1a)(a) Remove, disperse, destroy, disposal, deal with 
waste discharged/being discharged. 

 Y N 

73(1a)(b) Prevent condition of pollution from arising, 
control/abate that condition if it arises. 

 Y N 

73(1a)(c) Prevent contravention or control/abate 
environmental harm if it arises. 

 Y N 

73A Issue and effect of prevention notices    

73A(1) Requires CEO approval to give a prevention 
notice where s 73(1)(a)-(c). 

 Y N 

79 Unreasonable noise emissions    

79(2)(b) Authorised person may institute prosecution for 
unreasonable noise emissions from premises. 

 N Y 

81 Noise abatement    

81(1) Where unreasonable noise emitted from 
premises – authorised person may: 

 Y Y 

81(1)(a) Direct (oral/written) person to cease 
unreasonable noise. 

 Y Y 

81(1)(b) Take/cause measures as necessary to abate 
unreasonable noise. 

 Y Y 

81(4) Direction under s 81(1) may be revoked.  Y Y 

81A Seizure of noisy equipment    

81A(1) Where direction in s 81(1) not complied with or if 
it would not be complied with may enter premises 
and seize unreasonably noisy equipment. 

 Y Y 

82 Ancillary powers for s 81 and s 81A    

82(1) For purposes of giving a direction, taking 
measures under s 81(1) or s 81A, or to ascertain 
whether s 81(2) offence committed:  

 Y Y 

82(1)(a) May enter the premises with use of reasonable 
force [only if accompanied by police officer –  
s 82(3)], any time, where unreasonable noise  
has/is being emitted from premises. 

 Y Y 
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EP Act 
section 

Description 
Litter 
Act 

DER 
Non-
DER 

82(1)(b) Require any person, to give names and 
addresses of that person and occupier of 
premises. 

 Y Y 

88 (1) Inspectors, appointment and purposes of  R R 

89 Inspector powers of entry    

89(1)(a) Any time, premises used as factory or where 
industry, trade or process is being carried on. 

 Y Y 

89(1)(aa) Any time, site classified as contaminated – 
remediation required. 

 Y N 

89(1)(b) Any time, reasonable grounds to believe EP Act 
offence has been/likely to be committed. 

 Y N 

89(1)(c) Reasonable time, any other premises.  R N 

90 Inspectors’ powers to obtain information    

90(1) Notice in writing – production of information.  R N 

90(1a) Production of granted/issued documents.  R N 

90(1b)(a) Examination and inquiry.  Y Y 

90(1b)(b) Compulsive questioning.  R N 

91 Inspection, measurement, test of equipment, 
vehicle or vessel 

   

91(1) Any time, enter premises in connection with 
manufacture/assembly/supply/distribution/ 
sale/of equipment/vehicle/vessel. 

 Y Y 

91A Stop and search vehicles and vessels  R N 

92 Inspectors’ powers to obtain details    

92(1) Occupier of the premises.   R N 

92(2) A person committing an offence. s27(1), 
(1a) 

Y Y 

92A Seizing evidence   Y Y 

99J Infringement notice 

 

 Y Y 

114(1b) Authorised Person may institute a Tier 3 
offence  

 N Y 

Litter Act Order person to remove material or deposit 
material into litter receptacle 

s27(2) Y  

Litter Act Serve an infringement notice s30(1) Y  

Litter Act Authorised Officer of a class in column 1 
Third Schedule may institute proceedings  

s31(2b) Y  
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Submissions received 
 
Six submissions in total commented on this section26.  The key points raised related to the following and are outlined below. 
 
One submission27 sought clarification regarding the meaning of “R” in respect to the appointment of s88(1) powers to non DER 
officers – is the “R” applicable to DER (as direct employees of the CEO of DER) but not to non-DER AO’s. 
 
EP Act 
section 

Description Comments received 

73 Deal with waste and 73A Prevention notices  

The powers of an Authorised Officer are not 
proposed to be delegated to non-CEO 
employed persons as there is no delegation of 
the CEOs of Local Government authorities and 
the provisions give rise to costs and recovery 
issues. 

 

No comments received  

79 Unreasonable noise emissions  

 The authority of employees of the CEO to 
institute prosecutions are only intended to be 
delegated to the extent provided for in 
Delegation No. 115, dated 1 May 2014, to the 
Executive Director Compliance and 
Enforcement and the Director Environmental 
Enforcement. The authority of this delegation is 
administratively limited, as the CEO’s written 
approval is required prior to any prosecution 
being initiated.   

No comments received 
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EP Act 
section 

Description Comments received 

 
Administrative arrangements for instituting 
prosecutions for Authorised Officers not 
employed by the CEO are matters for their 
employer. Such prosecutions are not 
commenced on behalf of the CEO of the 
department responsible for administering the 
EP Act. 

 

81, 
81A, 
82 

Noise powers 

 It is understood that these powers were 
introduced when the Noise Abatement Act 1972 
was repealed. The powers are linked to the 
designation of Authorised Officers and Police 
Officers and reflect the continued shared 
administration of noise matters by Local 
Government and other State authorities. The 
continued delegation of these powers to 
Authorised Officers is considered essential for 
the efficient and effective administration of 
noise matters regulated by the EP Act.  

 

 

 

SUBMISSION 
 
One submission28 commented on s 81 Noise Abatement and s 82 
Ancillary powers for s 81 and 81 A stating that the powers would be 
ineffectual if s 89 Powers of Entry are limited to s 89(1)(a) as 
proposed for local authorities and police officers.  It was stated the 
existing powers need to remain in force especially so for Police 
Officers who are needed to accompany local authority authorised 
officers with the investigation of noise complaints. 
 
RESPONSE 
 
Please see response below in relation to s 89. 
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EP Act 
section 

Description Comments received 

89 Powers of entry  

 The statutory power of entry is a significant 
power as it enables an Inspector to enter onto 
premises without permission of the occupier, 
which may otherwise be unlawful.  Accordingly 
such powers must be exercised judiciously. 
Similarly, the CEO intends to provide such 
powers through delegation sparingly. 
 
For Authorised Officers not employed by the 
CEO, the delegation is intended to be limited to 
s 89(1)(a), in recognition of the important role 
Local Government officers can play in 
regulating emissions, discharges and wastes 
from light industry and commercial premises 
not regulated by DER. 
 
For Authorised Officers employed by the CEO, 
the powers delegated are not intended to be 
limited, but are intended to be administratively 
restricted to prohibit exercise of the general 
power of entry under s 89(1)(c) to any other 
premises during reasonable hours. The CEO 
may lift the prohibition on the exercise of these 
powers for the purpose of Authorised Officers 

SUBMISSIONS 
 
Five submissions29 commented this section.   
 

Three submissions30 commented specifically on s89(1)(b) requested 
DER further consider this limitation  stating that such restrictions 
would limit the ability of the officer to do their job effectively citing the 
example “when requiring to enter properties adjacent to potentially 
discharging premise, or when cold calling commercial premises 
which do/do not outwardly appear to fit within the definition under 
subsection (1)(a). 
 

One submission31 sought clarification regarding the powers of entry 
to investigate issues associated with strata owned buildings, 
investigating noise from private function/concert, a City business 
closed for the day but emitting noise or another emission from its 
boundary, vacant land/disused land, empty building site, large rural 
properties etc.   
 

Two submissions32 sought clarification if we are not provided powers 
under sections 89(1)(b) and (c) would this not exclude us from having 
powers of entry into residential premises (which make up the majority 
of the premises we conduct our duties as Inspectors with regards to 
noise? 
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EP Act 
section 

Description Comments received 

for controlled operations where the: 

 use of powers will be overseen by a senior 
officer; 

 premises to be entered can be specified; and 

 prior written approval of the CEO has been 
obtained.  

 
One submission33 made the comment that the proposal the 
“generally not” grant non DER inspectors the section 89(1) (a) could 
have a practical negative consequence for non DER AO’s making the 
comment if after entering a premises, it appears that the premises 
may be subject to a valid works approval, licence or registration 
(either based on the nature of the site or claims by an occupant), 
then a none DER AO needs to be able to request to see the 
associated document. 
 
RESPONSE 
 
DER agrees with the points made by respondents and will revise the 
proposed limitation of the delegations of powers of entry for LGA 
Authorised Officers to only exclude 89(1)(aa) - at any time, any site 
classified as contaminated — remediation required under the 
Contaminated Sites Act 2003. 
 

90 Powers to obtain information  

 Statutory powers to obtain information are an 
important investigative tool. The general power 
in s 90(1b)(a) to make inquiries is intended to 
be delegated to all Authorised Officers. This is 
generally consistent with the inquiry power for 
noise matters in s 83.  Other information 
gathering powers are not intended to be 
delegated to Authorised Officers not employed 

No comments received 
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EP Act 
section 

Description Comments received 

by the CEO. 

Authorised Officers employed by the CEO will 
generally not have the information gathering 
powers under s 90 limited, but will have the 
powers administratively restricted in the 
following proposed manner: 

 s 90(1) written notices to produce information 
will only be issued by the CEO or with the 
prior written approval of the Executive 
Director Compliance and Enforcement or the 
CEO. Given written notice is required, 
executive oversight will not inhibit effective 
investigation. 

 s 90(1a) requests to produce granted 
instruments will only be made by an 
Authorised Officer with the prior written 
approval of the Executive Director 
Compliance and Enforcement or the CEO. 
Granted documents are held by DER. 

 s 90(1b)(b) compulsive powers may only be 
exercised by an Authorised Officer with the 
prior written approval of the Executive 
Director Compliance and Enforcement or the 
CEO. An exception will be made for DER 
Senior Investigators administering the 
compulsion due to an immediate need in the 
field on individuals other than principal 
offenders. The power to compel answers is 
often categorised as an exceptional power 
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EP Act 
section 

Description Comments received 

as it is central to the legal concept of the 
right against self-incrimination. An informal 
administrative restriction has applied to the 
use of these powers and they were not to be 
exercised without first obtaining legal advice. 
Considerations in the exercise of such 
powers extend beyond legal matters and 
need to include policy considerations such 
as consistency and proportionality. Where the 
power is administered by a Senior 
Investigator in the field, written notification of 
the circumstances of its use is to be 
submitted to the Senior Manager 
Investigations Environmental Enforcement 
as soon as practicable. 

 

91 
86 

Powers of entry 

Noise 

 

 The continued delegation of these powers to 
Authorised Officers is considered essential for 
the efficient and effective administration of 
noise matters regulated by the EP Act. It should 
be noted that persons operating scientific 
equipment for the purpose of evidence 
gathering must be appropriately qualified and 
trained to secure admissible evidence. 

 

 

No comments received 
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EP Act 
section 

Description Comments received 

91A Stop and search vehicles and vessels  

 The power to stop and search vehicles and 
vessels is understood to have been introduced 
concurrent with and to assist in the 
investigation of alleged offences of illegal 
dumping. The significant Occupational Health 
and Safety (OSH) risks for employees of the 
CEO was identified at the time of its 
introduction and its use was administratively 
limited until training was developed and 
competency demonstrated. The quality and the 
currency of this training warrants further review. 

Historically, this power has not been delegated 
to Authorised Officers who are not employees 
of the CEO. This limitation is intended to 
continue. 

In addition to the material OSH risks there are a 
number of effects, which weigh against the use 
of these powers by Authorised Officers, 
including: 

 the absence of powers to detain (arrest) 
persons may potentially raise issues with the 
deprivation of the liberty of any person 
operating a vehicle or vessel; 

 the absence of authorisation to operate 
emergency vehicles or contravene road 
traffic laws; and 

 the fact that many vehicles operated by 

No comments received  
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EP Act 
section 

Description Comments received 

Authorised Officers are not clearly marked or 
do not have appropriate road hazard 
equipment. 

Consequently, it is intended that stop and 
search (vehicle and vessel) powers will be 
administratively restricted to only being 
exercised by an Authorised Officer with the 
prior written approval of the Executive Director 
Compliance and Enforcement or the CEO. 
Such approval will generally be: 

 time limited for the duration of a controlled 
operation overseen by a senior officer; and  

 where the OSH risk has been assessed in 
the situational context. 

 

92 Power to obtain details  

 Consistent with the position proposed on other 
written notices (s 90(1)), the written notices in s 
92(1) will be limited to Authorised Officers 
employed by the CEO and subject to 
administrative restriction, and will only be 
issued by the CEO or with the prior written 
approval of the Executive Director Compliance 
and Enforcement or the CEO. Given written 
notice is required, executive oversight will not 
inhibit effective investigation. 

The general power to obtain details (names and 

No comments received 
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EP Act 
section 

Description Comments received 

address) of persons committing or suspected 
on reasonable grounds to have committed an 
offence under the EP Act will continue to be 
delegated to all Authorised Officers. 

 

92A Seizing evidence  

 Appropriate securing of evidence is central to 
the investigative function and this power will 
continue to be delegated to all Authorised 
Officers.  

 

No comments received 

114 
(1b) 

Tier 3 offences  

 Consistent with the proposed position on s 79, 
the authority of employees of the CEO to 
institute prosecutions are only intended to be 
delegated to the extent provided for in 
Delegation No. 115, dated 1 May 2014, to the 
Executive Director Compliance and 
Enforcement and the Director Environmental 
Enforcement. The authority of this delegation is 
administratively limited as the CEO’s written 
approval is required prior to any prosecution 
being initiated.  

Administrative arrangements for instituting 
prosecutions for Authorised Officers not 
employed by the CEO are matters for their 
employer. Such prosecutions are not 

No comments received 
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EP Act 
section 

Description Comments received 

commenced on behalf of the CEO of the 
department responsible for administering the 
EP Act. 

 
One submission34 made a comment regarding the Litter Act powers specified on page 9 of the consultation paper.  The submission 
made the comment that the Non-DER column was left blank because local government officers are automatically granted these 
powers.  It was suggested than an explanation and/or a V for varied is a better option than leaving the boxes blank. 
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EP Act 
section 

Description 
Litter 
Act 

DER 
Non-
DER 

73 Powers to deal with waste, pollution and 
environmental harm 

   

73(1) Requires CEO approval to take actions under 
(1a) where –  
(a) waste discharged from premises without 
permission;  
(b) condition of pollution likely to arise/arisen; or  
(c) contravention of s 50A (serious 
environmental harm) or s 50B (material 
environmental harm). 

 Y N 

73(1a)(a) Remove, disperse, destroy, disposal, deal with 
waste discharged/being discharged. 

 Y N 

73(1a)(b) Prevent condition of pollution from arising, 
control/abate that condition if it arises. 

 Y N 

73(1a)(c) Prevent contravention or control/abate 
environmental harm if it arises. 

 Y N 

73A Issue and effect of prevention notices    

73A(1) Requires CEO approval to give a prevention 
notice where s 73(1)(a)-(c). 

 Y N 

79 Unreasonable noise emissions    

79(2)(b) Authorised person may institute prosecution for 
unreasonable noise emissions from premises. 

 N Y 

81 Noise abatement    

81(1) Where unreasonable noise emitted from 
premises – authorised person may: 

 Y Y 

81(1)(a) Direct (oral/written) person to cease 
unreasonable noise. 

 Y Y 

81(1)(b) Take/cause measures as necessary to abate 
unreasonable noise. 

 Y Y 

81(4) Direction under s 81(1) may be revoked.  Y Y 

81A Seizure of noisy equipment    

81A(1) Where direction in s 81(1) not complied with or if 
it would not be complied with may enter premises 
and seize unreasonably noisy equipment. 

 Y Y 

82 Ancillary powers for s 81 and s 81A    

82(1) For purposes of giving a direction, taking 
measures under s 81(1) or s 81A, or to ascertain 
whether s 81(2) offence committed:  

 Y Y 

82(1)(a) May enter the premises with use of reasonable 
force [only if accompanied by police officer –  
s 82(3)], any time, where unreasonable noise  
has/is being emitted from premises. 

 Y Y 

82(1)(b) Require any person, to give names and 
addresses of that person and occupier of 
premises. 

 Y Y 
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EP Act 
section 

Description 
Litter 
Act 

DER 
Non-
DER 

88 (1) Inspectors, appointment and purposes of  R R 

89 Inspector powers of entry    

89(1)(a) Any time, premises used as factory or where 
industry, trade or process is being carried on. 

 Y Y 

89(1)(aa) Any time, site classified as contaminated – 
remediation required. 

 Y N 

89(1)(b) Any time, reasonable grounds to believe EP Act 
offence has been/likely to be committed. 

 Y Y 

89(1)(c) Reasonable time, any other premises.  R Y 

90 Inspectors’ powers to obtain information    

90(1) Notice in writing – production of information.  R N 

90(1a) Production of granted/issued documents.  R N 

90(1b)(a) Examination and inquiry.  Y Y 

90(1b)(b) Compulsive questioning.  R N 

91 Inspection, measurement, test of equipment, 
vehicle or vessel 

   

91(1) Any time, enter premises in connection with 
manufacture/assembly/supply/distribution/ 
sale/of equipment/vehicle/vessel. 

 Y Y 

91A Stop and search vehicles and vessels  R N 

92 Inspectors’ powers to obtain details    

92(1) Occupier of the premises.   R N 

92(2) A person committing an offence. s27(1), 
(1a) 

Y Y 

92A Seizing evidence   Y Y 

99J Infringement notice 

 

 Y Y 

114(1b) Authorised Person may institute a Tier 3 
offence  

 N Y 

Litter Act Order person to remove material or deposit 
material into litter receptacle 

s27(2) Y  

Litter Act Serve an infringement notice s30(1) Y  

Litter Act Authorised Officer of a class in column 1 
Third Schedule may institute proceedings  

s31(2b) Y  

 

 

 

 

 

 

 

    



 

Department of Environment Regulation 

Consultation summary:  
Authorised Officers: Review of Delegated Powers (June 2016)  

 26 

3.8 Proposed content of Authorised Officer training course (AOTC) 
 

Ten submissions commented on this section35.  The key points raised related to the 
following and are outlined below. 
 
One submission36 considered the physics of sound to be the minimum foundation level 
training required for appointment to regulate noise and would like to see a more meaningful 
description of the learning outcomes. 
 
Four submissions requested further detail on the content and objectives of the AOTC. 
 
Three submissions37 requested clarification on the cost of training and associated costs, 
particularly for those regional authorised officers. 
 
One submission38 requested if the AOTC would be provided in the regions. 
 
Four submissions39 sought clarification on whether the training would be mandatory for new 
and existing authorised officers and would include refresher training. 
 
Three submissions40 sought clarification if the training would delay the renewal of 
appointment. 
 
Two submissions41 supported the proposed core content for the training and noted the 
online format would make the training more accessible. 
 
Response to submissions 

DER notes the submissions requesting further details on the AOTC and any prerequisite 
training requirements. The EP Act does not stipulate any qualification requirements prior to 
appointment under sections 87 and 88 as authorised persons and inspectors.  

DER has determined that the AOTC will provide training in exercising powers and 
responsibilities as authorised officers.  

The AOTC will be mandatory and appointment as an authorised officer will be on 
completion of all modules. A specific refresher course will not be developed. The online 
format of the course will enable authorised officers to maintain currency and refresh their 
understanding of training material at any time and from any location.  

The AOTC will not include physics of sound modules but will include environmental noise 
assessment and regulation training. Should an LGA CEO determine that further 
specialisation in the physics of sound is required; this will be considered a workforce 
management issue for the local government.  
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The LGA CEO remains responsible for ensuring that officers are appropriately qualified for 
the purposes of gathering evidence. It can be reasonably expected that for the purposes of 
securing admissible evidence, any person operating a piece of scientific equipment (such as 
a sound level meter) will have received a course of instruction on the operation of that 
equipment. This training should be provided or procured through the manufacturer of this 
equipment. 

Full details of the modules and learning outcomes will be published on completion of the 
Authorised Officer: Review of delegated powers public consultation.  

A pathway will be available to recognise qualifications and current competency obtained 
through prior learning and previous appointment as an authorised officer.  The gaps 
identified between the former AOTC and the new AOTC as a result of this review will be 
identified and each authorised officer will be notified should there be any training 
deficiencies.  

The AOTC and ongoing access to online training content will be available at DER expense 
to authorised officers. All additional costs associated with attending the training including 
meals, accommodation, travel and incidentals will be at the expense of the employing 
authority. 

DER notes the request to deliver the AOTC in the regions. 

3.9 Proposed format of authorisation cards 

No submissions were received regarding this section. 

DER will make no changes to the proposed format of the cards. 

3.10 Proposed annual statistical reporting and validation of authorised 
persons/inspectors employed by local government 

 
Four submissions commented on this section42.  The key points raised related to the 
following and are outlined below. 

All submissions commented that annual reporting would provide useful information for DER 
and LGAs to enable comparison and benchmarking with local governments in relation to 
services provided. One submission43 commented that this would mean additional time 
would need to be allocated by LGA officers who have other functions to fulfil.   
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Standard Conditions Amendment 
Operational Preferences – Requirements  
 
The below are standard conditions/limitations relating to LGA 
Authorised Officers consideration will be given to varying this base 
on the written request of the relevant LGA CEO, having regard to 
the LGA’s operational preferences and requirements. 
 

New 

Employment policy 
 
The CEO will consider the appointment of: 

 persons or classes of persons employed by Local, State and 
Commonwealth authorities; or  

 persons or classes of persons employed by non-government 
entities contracted to perform the functions of Local, State and 
Commonwealth government 

as Authorised Officers. 
 

No change 

Appointment duration 

The CEO will consider the appointment of persons or classes of 
persons employed by government authorities for the duration for 
which they remain employed by the specified government authority. 

No change 

Geographical Limitation 
 

The CEO will consider limiting the appointment of persons or 
classes of persons as Authorised Officers to the geographical 
jurisdiction of the government authority whose functions they are 
engaged to discharge.  

No change 

 

Hours of Duty Limitation 
 

The CEO will consider limiting the exercise of powers of persons, or 
classes of persons, appointed as Authorised Officers to within their 
hours of employment. 

No change 

Separation of Regulatory Roles Limitation 

The CEO will consider limiting the exercise of powers of persons or 
classes of persons appointed as Authorised Officers, and who are 
not employees of the CEO, to premises and activities that do not 
hold a registration, works approval or licence under the EP Act. 

No change 

Functional Limitation 

The CEO will not consider limiting the exercise of powers of persons 
or classes of persons appointed as Authorised Officers based upon 
the historical classifications of noise, unauthorised discharges and 
illegal dumping. 
It should be noted that persons operating scientific equipment for 
the purpose of evidence gathering should be appropriately qualified 
and trained to secure admissible evidence. 

No change 

 


