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Findings upon further factual allegations pleaded 

Summary 

RANGIAHJ: 

[363] 

[366] 

On 11 March 2020, the World Health Organisation declared COVID-19 to be a pandemic. On 

15 March 2020, the Minister for Emergency Services for Western Australia declared a state of 

emergency. 

2 On 5 April 2020, the second respondent, the State Emergency Coordinator for Western 

Australia, issued the Quarantine (Closing the Border) Directions (WA). They have since been 

amended several times, most recently on 19 July 2020. I will refer to the current version as the 

"Directions". The Directions were made pursuant to the Emergency Management Act 2005 

(WA). 

3 The Directions prohibit entry into Western Australia of persons other than those defined as 

"exempt travellers". 

4 On 25 May 2020, the applicants, Clive Frederick Palmer and Mineralogy Pty Ltd, commenced 

proceedings in the High Court of Australia seeking a declaration that the Emergency 

Management Act and/or the Directions are invalid, in whole or in part, on the basis that they 

contravene s 92 of the Constitution. 

5 On 16 June 2020, the Chief Justice of the High Court made the following order: 

Pursuant to section 44 of the Judiciary Act 1903 (Cth) so much of this matter as 
concerns the claim by the defendants of the reasonable need for and efficacy of the 
community isolation measures contained in the Quarantine (Closing the Border) 
Directions ... made on 5 April 2020 be remitted to the Federal Court of Australia for 

hearing and determination. 

6 From 27 to 31 July 2020, I conducted a hearing of the remitted issue. The applicants, the 

respondents and two interveners, the Attorney-General for the Commonwealth 

(Commonwealth) and the Attorney-General for Queensland (Queensland), actively 

participated in the hearing. 

7 The respondents called two expert witnesses to give evidence, while the applicants called one 

expert witness and the Commonwealth called two. The Commonwealth suppmied the 
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applicants' case, and Queensland supported the respondents' case. Each party cross-examined 

each of the witnesses and made opening and closing submissions. 

8 On 2 August 2020, after the conclusion of the hearing, the Commonwealth notified the High 

Court that it was withdrawing from the proceeding. On 5 August 2020, the Commonwealth 

belatedly notified this Court of its withdrawal. 

9 The respondents claimed that the Commonwealth was not entitled to withdraw without the 

leave of this Court, and that if the Commonwealth was given leave to withdraw, there should 

be a new hearing on the basis that they were prejudiced by the Commonwealth's conduct. I 

held a hearing in respect of those claims on 7 August 2020. At that hearing, the applicants 

indicated that they relied upon the evidence that had been called and the submissions made by 

the Commonwealth. I have delivered separate reasons determining that the Commonwealth did 

not require leave from this Court to withdraw and that there should be no rehearing of the 

evidence: Palmer v State of Western Australia (No 3) [2020] FCA 1220. 

10 Accordingly, I intend to decide the remitted issue on the basis of the whole of the evidence and 

the submissions. In view of the way the hearing was conducted, it remains convenient to 

distinguish between the evidence called by the applicants and the evidence called by the 

Commonwealth. 

11 The remitted issue focuses on the determination of the factual matters involved in the 

respondents' defence of the proceeding in the High Court. That defence involves a contention 

that the Community Isolation Measures, or border restrictions, contained in the Directions, are 

justified because: 

(a) they are reasonably necessary for the protection of the Western Australian community

against the health risks of COVID-19;

(b) they are reasonably appropriate and adapted to advance that object or purpose;

( c) there are no other equally effective means, which would impose a lesser burden on

interstate trade, commerce and intercourse, available to achieve that object or purpose.

12 The remitted issue requires assessment of the risk of COVID-19 spreading into the Western 

Australian population were the border restrictions to be removed. That risk depends 

substantially upon the ability of public health authorities to control the outbreaks presently 

occurring in several States. However, the extent of the outbreaks is in a state of flux. While the 

parties agree that the facts are to be determined on the basis of the evidence presented at the 
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hearing, there has necessarily been a time-lag between the hearing and the delivery of these 

reasons. These reasons, therefore, cannot take into account any factual developments since the 

hearing. That lends a degree of artificiality to these findings. 

13 In order to give context to the remitted issue, it is necessary to consider the constitutional 

context in which that issue arises and the facts pleaded in the proceeding before the High Court. 

The constitutional context and the pleadings 

14 Section 92 of the Constitution provides that, "trade, commerce, and intercourse among the 

States ... shall be absolutely free". 

15 The applicants allege in their Second Further Amended Statement of Claim that, in 

contravention of s 92, the Directions impose an effective burden on the freedom of intercourse, 

or impose an effective discriminatory burden with protectionist practical effect on the freedom 

of trade and commerce, among the Australian people in the several States. 

16 In response, the respondents allege in para 4 7( c) of their Second Amended Defence that the 

relevant provisions of the Emergency Management Act and the Directions do not have the 

purpose of economically protecting Western Australia, but are for the legitimate purpose of 

protecting the population of Western Australia against the risks of an emergency situation. 

17 The respondents plead in para 4 7 ( d) of their Second Amended Defence that the continuance in 

force of the Directions: 

(iii) ... is reasonably necessary to achieve, and is compatible with, the legitimate

purpose of protecting the population of Western Australia against the health
risks of COVID-19 where there are no other equally effective means available
to achieve that purpose or object, but which impose a lesser burden on

interstate trade or commerce;

(iv) does not prevent intercourse with the State of Western Australia among the

States, except for the purpose of, and is reasonably necessary for, regulating or
preserving the population of Western Australia against the health risks of

COVID-19; and

(v) is reasonably appropriate and adapted to advance that purpose or object where
there are no other equally effective means available to achieve that purpose or

object, but which impose a lesser burden on interstate intercourse.

18 The respondents contend that whether a burden imposed upon the freedoms provided by either 

the trade or commerce limb or the intercourse limb of s 92 is constitutionally valid should be 

assessed in a similar way as is a burden imposed upon political communication under the test 

in McCloy v New South Wales (2015) 257 CLR 178 at [2]-[3] (French CJ, Kiefel, Bell and 
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Keane JJ). A test of that kind appears to have been contemplated by the High Court in respect 

of the trade or commerce limb of s 92: see Betfair Pty Ltd v Western Australia (2008) 234 CLR 

418 at [102]-[103] (Gleeson CJ, Gummow, Kirby, Hayne, Crennan and Kiefel JJ); Unions 

NSW v New South Wales (2019) 264 CLR 595 at [ 42] (Kiefel CJ, Bell and Keane JJ). A cognate 

approach has also been supported for the intercourse limb of s 92: see APLA Ltd v Legal 

Services Commissioner (NSW) (2005) 224 CLR 322 at [173]-[l 77] (Gummow J), [402], [408] 

and [421] (Hayne J). 

19 Whether the respondents' asserted analysis applies to either limb of s 92 is not a matter to be 

determined by this Court. It is sufficient to accept that this analysis is asse1ied by the 

respondents, and facts must be found upon that basis. 

20 In para 15B(b) of their Amended Reply, the applicants plead that: 

(a) the probability of a person infected with COVID-19 travelling to Western Australia is

so small as to provide no reasonable justification for the continuance of the border

restrictions;

(b) the relevant risk is the probability of uncontrolled and uncontrollable community

transmission if the border restrictions were not in place; and the probability of such

transmission is not sufficiently high to provide reasonable justification for the

continuance of the border restrictions.

21 In para 20 of their Amended Reply, the applicants deny or do not admit the allegations in 

paras 47(d)(iii), (iv) and (v) of the Second Amended Defence. 

The issues 

22 Paragraphs 47(d)(iii), (iv) and (v) of the Second Amended Defence allege that the border 

restrictions imposed under the Directions are: 

(a) reasonably necessary for the protection of the Western Australian population against

the health risks of COVID-19; and

(b) reasonably appropriate and adapted to advance that purpose or object, in circumstances

where there are no other equally effective means which impose a lesser burden on

interstate trade, commerce and intercourse, available to achieve that purpose or object.
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23 In these paragraphs, only "health risks" are raised in justification of the border restrictions. The 

parties submit that this Court ought not to consider other risks, such as economic or social risks. 

I will refrain from doing so. 

24 The parties submit that this Court should not decide whether the Directions are in fact 

reasonably necessary for the protection of the Western Australian population, nor whether they 

are reasonably appropriate and adapted to advance that purpose or object, nor whether there 

are no other equally effective means which impose a lesser burden on interstate trade, 

commerce and intercourse, available to achieve that purpose or object. They submit that the 

purpose of the remitter is for the Federal Court to find the facts that will allow the High Court 

to determine these issues. I will refrain from deciding these matters. However, as there is no 

clear line of demarcation, some incursion may be unavoidable. 

25 The parties agree that the respondents' defence must be considered by reference to whether the 

border restrictions are currently justified, not whether they were justified when they were 

introduced. 

26 There are several overlapping factual premises involved in paras 47(d)(iii), (iv) and (v) of the 

Second Amended Defence. 

27 The first premise is that COVID-19 poses a substantial danger to the health of the Western 

Australian population. 

28 The second is that the populations of other States and Territories are or may be infected with 

COVID-19, whereas the Western Australian population is not. 

29 The third is that the border restrictions effectively protect the Western Australian population 

from COVID-19 by reducing the probability that infected people from other States and 

Territories will enter Western Australia. 

30 The fourth is that, while there may be alternative methods available of reducing the probability 

that infected people will enter Western Australia, and which may impose a lesser burden on 

interstate trade, commerce and intercourse, they would be less effective, and inadequate, to 

protect the health of the Western Australian population. 

31 The fifth is that if infected people did enter Western Australia, while there are measures that 

are or could be put in place to reduce the probability of the infection spreading into and amongst 
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the population, which may impose a lesser burden on interstate trade, commerce and 

intercourse, they would less effective, and inadequate. 

32 It will be necessary to consider the applicants' allegation that the probability of a person 

infected with COVID-19 travelling to Western Australia is so small as to provide no reasonable 

justification for the continuance of the border restrictions. 

33 Further, the respondents plead that the risk is the risk of any community transmission of 

COVID-19, whereas the applicants plead that the relevant risk is the risk of uncontrolled and 

uncontrollable community transmission. It will be necessary to make findings relevant to both 

kinds of risk. 

34 These issues make it necessary to determine: 

(a) whether there is ongoing community transmission of COVID-19 in Australia;

(b) the public health consequences of persons infected with COVID-19 entering Western

Australia and transmitting the virus;

( c) the extent of the contribution made by the border restrictions to reducing the probability

of community transmission in Western Australia;

(d) the probability of COVID-19 being imported into Western Australia and community

transmission occurring, including uncontrolled and uncontrollable community

transmission, if the border restrictions were removed;

( e) the efficacy of measures other than the border restrictions in reducing the risk of

introduction of COVID-19 into, and transmission within, Western Australia.

35 The parties and the interveners have agreed a Statement of Issues. The Statement of Issues 

largely, but not entirely, captures the facts which, in my opinion, need to be determined. In 

particular, the disputed issues do not deal expressly with the principles relevant to public health 

decision-making in the context of the pandemic, or the potential consequences of outbreaks of 

COVID-19. 

36 I will proceed by, first, considering the onus and standard of proof; second, briefly describing 

the agreed facts and evidence and assessing the evidence of the expert witnesses; third, 

addressing the premises and factual issues I have identified; and, fourth, addressing the factual 

matters specifically pleaded in the Statement of Issues. 
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Onus and standard of proof 

37 The respondents accept that they bear the ultimate onus of proof on the remitted issue. 

38 However, the respondents submit that the facts required to be found by this Court are 

"constitutional facts", and that concepts of legal onus and legal standards of proof are 

inapposite in respect of such facts. They rely upon Thomas v Mowbray (2007) 233 CLR 307 at 

[620]-[639] (Heydon J), Maloney v The Queen (2013) 252 CLR 168 at [355] (Gageler J) and 

Clubb v Edwards (2019) 93 ALJR 448; (2019) HCA l 1 at [152] (Gageler J). They submit that, 

rather, the Court is required to be satisfied of the facts' existence. 

39 The applicants submit that the issues to be determined by this Court involve not only 

"constitutional facts", but also "adjudicative facts", in respect of which findings on the balance 

of probabilities should be made. They also submit that s 140 of the Evidence Act 1995 (Cth) 

applies to this proceeding and requires that findings of fact in civil proceedings be made on the 

balance of probabilities. They submit that in Re Day (2017) 91 ALJR 262; [2017] HCA 2, 

Gordon J at [14] indicated that facts would be found on the balance of probabilities, whether 

the facts were classifiable as "constitutional" or "adjudicative". 

40 The issue of the standard of proof in respect of fact finding in a case remitted for the making 

of findings of fact relevant to a constitutional issue is unsettled. It is unnecessary for me to 

enter upon the issue. That is because the respondents accept that the extent of the proof 

necessary to obtain the required satisfaction will be informed by the nature of the factual 

inquiry in question. They accept that, in particular, this is so where the High Court has 

determined that questions of fact are to be ascertained by judicial process: cf Re Day at [22]

[26]. The respondents accept that it is open to this Court to decide the "intermediate facts" 

applying a standard of the balance of probabilities. I propose to adopt that course. 

41 The parties are in agreement that where an intermediate fact is essential to drawing the relevant 

inference for the existence of the ultimate fact, the Court requires the same standard of 

persuasion for the intermediate fact as it does for the ultimate fact: Chamberlain v The Queen 

(No 2) (1984) 153 CLR 521 at 538-539. However, they accept that where an intermediate fact 

is merely one circumstance, which is not of itself essential but which, together with other 

circumstantial evidence, would sustain the drawing of an inference as to an ultimate fact on the 

balance of probabilities, then it is not necessary that the intermediate fact itself be proven to 

that standard, provided the intermediate fact is not one the existence of which the Court doubts: 
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Chamberlain at 537; Australian Broadcasting Corporation v Wing (2019) 271 FCR 632 at 

[134). 

The agreed facts and the evidence 

42 The parties have agreed upon a large number of facts. The agreed facts are set out in a Draft 

Consolidated Special Case. These reasons adopt the terminology used in, and assume 

familiarity with, the Draft Consolidated Special Case. 

43 There were five expert witnesses who gave evidence. The experts, the date or dates of their 

reports and the parties by whom they were called, are: 

• Dr Andrew Robertson -24 June, 3 July 2020 (the respondents);

• Associate Professor Kamalini Lokuge - 26 June, 21 July 2020 (the respondents);

• Associate Professor Sanjaya Senanayake - 7 July 2020 (the applicants);

• Professor Peter Collignon - 7 July 2020 (the Commonwealth);

• Professor Tony Blakely - 8 July 2020 (the Commonwealth).

44 The dates of the reports assume some significance because some aspects of the reports have 

been overtaken by recent developments concerning outbreaks of COVID-19 in Australia. The 

reports were admitted into evidence without objection. 

45 In addition, the expe1is prepared a joint report on 23 July 2020 following a conference between 

them, setting out their areas of agreement and disagreement. 

46 The experts gave their evidence concurrently, with each witness being called in turn, but cross

examining counsel being able to ask questions of, not only the witness, but also the other 

experts. 

47 I will summarise various aspects of the reports of the expert witnesses later in these reasons. I 

will give my general assessment of the witnesses at this stage. 

48 Associate Professor Lokuge was a highly impressive witness. She is a public health physician 

and medical epidemiologist, with a doctorate in epidemiology. She leads the Humanitarian 

Health Research Initiative at the National Centre for Epidemiology and Population Health at 

the Australian National University Research School of Population Health. Associate 

Professor Lokuge has over two decades of experience as an epidemiologist investigating 
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transmission and implementing control of infectious disease outbreaks and pandemics. She is 

a specialist in the control of infectious diseases. 

49 Associate Professor Lokuge's expertise covers front-line epidemiological, clinical and public 

health responses for controlling high-risk pathogen outbreaks. Her experience includes leading 

and participating in field-level responses to Ebola, Avian Influenza, Pandemic HlNl Influenza 

and Lassa, in Africa, Asia and Australasia. She is a member of the National COVID-19 Health 

and Research Advisory Committee, an independent committee providing advice to the Chief 

Medical Officer of Australia. As part of her role on that committee, she chaired a working 

group which produced a report advising the Australian Government on priorities for preventing 

the resurgence of COVID-19 transmission. She is presently advising the Victorian health 

authorities in their attempts to control the current outbreak. 

50 Associate Professor Lokuge demonstrated an impressive command of the relevant research and 

literature, both in her oral evidence and her reports. She was generally able to support the 

propositions she contended for by reference to data. Where the data did not allow conclusions 

to be reached, she was frank in so stating. Of the experts who gave evidence, Associate 

Professor Lokuge not only had the most comprehensive grasp of the academic research, but, 

by far, the greatest practical, front-line experience in the control of pandemics. 

51 Associate Professor Lokuge also demonstrated an understanding of the principles involved in 

the containment of large-scale outbreaks of infectious diseases, in a way that some of the other 

experts did not. Her analysis took into account principles of risk management which balance 

the potential consequences or impact of an outbreak with the probability of the outbreak 

occurring. Associate Professor Lokuge, Dr Robertson and Professor Blakely were the only 

experts who expressly took into account the necessity for a precautionary approach in the 

management of the pandemic. 

52 The applicants and the Commonwealth criticise Associate Professor Lokuge's evidence on a 

number of grounds. A number of those grounds are unfounded. For example, the applicants' 

criticism of examples given by Associate Professor Lokuge to illustrate the potential for large 

outbreaks despite an overall situation of good control, fails to recognise that the experts, citing 

some of her examples, unanimously agreed that rapid, uncontrolled transmission resulting from 

a single infected individual has occurred in multiple settings even where there is otherwise 

good surveillance/testing control. Some of the criticisms have some substance, as I will discuss 
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in the course of these reasons, but that does not materially affect my overall view of her 

evidence. 

53 I accept the opinions expressed by Associate Professor Lokuge, except to the extent I will 

indicate otherwise. I will more specifically consider the merits of her opinions on the disputed 

issues later in these reasons. 

54 Dr Robertson has been the Chief Health Officer for Western Australia since June 2018. Since 

2003, he has held several high-level positions involving disaster preparedness and management 

in the Western Australian Department of Health. He has specialist medical training and a 

masters' degree in Public Health and Health Service Management. Dr Robe1tson's 

recommendations were influential in the making of the Directions. 

55 Dr Robertson's expertise is upon general public health, rather than the specific area of 

transmission of infectious diseases. In his management of the pandemic, he has relied, at least 

in part, upon the advice of other experts. However, he has demonstrated considerable 

understanding of the practical implications of outbreaks of COVID-19 in Western Australia 

and the ability of the health authorities to deal with and control such outbreaks. Much of 

Dr Robertson's evidence was consistent with that of Associate Professor Lokuge. 

56 Associate Professor Senanayake is a Senior Staff Specialist in Infectious Diseases at the 

Canberra Hospital and an Associate Professor in the Australian National University Medical 

School. He is a specialist physician in the area of infectious diseases and has a masters' degree 

in Applied Epidemiology. Associate Professor Senanayake has considerable experience in the 

treatment of infectious diseases, but has had little practical experience in the control of large

scale outbreaks. His record of research and publications in the area of pandemic control is also 

very limited. 

57 Associate Professor Senanayake's report was focused substantially upon the statistical 

probability of a person infected with COVID-19 entering Western Australia. He conceded 

under cross-examination that his calculations were estimations based upon average figures, and 

that average figures are not a proper basis for estimating inherently stochastic events such as 

COVID-19 1
• Associate Professor Senanayake also accepted that there were problems with a 

number of assumptions that he had made and that there was no evident explanation of the 

source of some figures he used 2. He said that he suspected he had used the wrong version of 

an appendix to his report, and that had led to inaccuracies in the report 3 . In view of the 
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concessions made by Associate Professor Senanayake, and the limits of his expertise and 

experience in the management of pandemics, I approach his evidence with caution. Where there 

is conflict between his opinions and those expressed by Associate Professor Lokuge, I prefer 

the opinions of Associate Professor Lokuge. 

58 Professor Collignon is a specialist physician in infectious diseases and a specialist medical 

pathologist in the field of microbiology. He is a Senior Staff Specialist at ACT Pathology. He 

is also a Professor in the Australian National University Medical School. He has a doctorate in 

anti-microbial resistance and believes he is regarded as one of the world's experts in the spread 

of resistant bacteria. He has over 30 years' experience. Professor Collignon is a member of the 

Australian Government's Infection Control Expert Group on COVID-19, which provides 

advice about the control of infections in hospitals and the community. 

59 The respondents have not submitted that Professor Collignon was not qualified to give his 

opinion evidence. However, he was subjected to a vigorous cross-examination about the level 

of his expertise in respect of viral pandemics (when his primary area is antibiotic resistance), 

his absence of formal qualifications in epidemiology and the number of papers he has published 

concerning pandemics. It was also suggested that Professor Collignon was advocating for a 

position against the closure of State borders. While it was not improper for the respondents to 

cross-examine in this manner, in fairness to Professor Collignon, I will expressly state that I 

reject the attack upon his expertise and impartiality. The evidence he gave was within the 

bounds of his expertise. Further, while he had a firm position upon the issue of State-wide 

border restrictions, there is nothing to suggest that it was other than a genuinely held opinion. 

60 Having said that, I do have reservations about some aspects of Professor Collignon's evidence. 

Upon some important issues in his report and his oral evidence, he tended to fall back upon 

language such as "I consider", "I believe" and "my view". These expressions tended to mask 

the basis for his opinions, in contrast to Associate Professor Lokuge, whose reasoning tended 

to be more transparent. For example, Professor Collignon stated in his report that, "[I]n my 

view these outbreaks or clusters are better handled by targeted community and regional 

interventions rather than State-wide interventions" 4. It may be inferred, from an earlier 

comment he had made, that this conclusion was based on economic, social and individual 

impacts5
• Accordingly, it is not apparent that there is any epidemiological or public health basis 

for Professor Collignon's opinion that outbreaks or clusters are better handled by targeted

interventions than State-wide border closures. I do not think that Professor Collignon's
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evidence exhibited the same level of transparency and clarity of Associate Professor Lokuge's 

evidence, nor was it supported by the same level of detailed research. Nor does 

Professor Collignon have anything like the same level of experience in the practical 

containment of fast-spreading infectious diseases. Further, Professor Collignon did not display 

the same understanding of the principles of the management of a pandemic as Associate 

Professor Lokuge. Where there is conflict between the opinions of Professor Collignon and 

those expressed by Associate Professor Lokuge, I pref er the opinions of Associate 

Professor Lokuge. 

61 Professor Blakely is an epidemiologist and public health medicine specialist at Melbourne 

University's School of Population and Global Health. From 2010 to 2019, he directed the 

Burden of Disease Epidemiology, Equity and Cost Effectiveness Programme at the University 

of Otago. Prior to that, he conducted studies concerning smoking and cancer. He has medical 

qualifications, as well as a doctorate. His particular focus is on epidemiological and quantitative 

research methodologies. 

62 Professor Blakely's report states that it aims to quantify the probability of transmission of 

COVID-19 into Western Australia from other States and Territories if the border restrictions 

were removed. Professor Blakely expressed confidence in his methodology, while frankly and 

transparently acknowledging the uncertainties involved in a number of the assumptions 

underlying it. He acknowledged other limitations of his modelling, particularly that it does not 

account for intentional non-compliance with protective measures. Professor Blakely also 

acknowledged that while his modelling provides a tool that can be used as part of a suite of 

considerations when making decisions about border restrictions, it should not be used by itself 

to make such decisions. I accept that Professor Blakely's model is a useful tool of analysis, 

subject to its inherent limitations which I will discuss. Apart from their differing opinions as to 

the usefulness of modelling, Professor Blakely's opinions tended to align with those of 

Associate Professor Lokuge. 

Areas of agreement and disagreement between the expert witnesses 

63 The expert witnesses conferred on 22 and 23 July 2020. They produced a joint report in which 

they identified areas of their agreement and disagreement. 
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64 The experts summarised their areas of agreement as follows: 

- ·-

No. Question/Issues Areas in which the experts agree 

1 Probability of an infection 

occurrin2: in WA 

1.1 What is the probability of an In addressing this question we are referring only to 
infected case of COVID-19 arriving domestic travellers and not to those arriving in 
at the border of Western Australia? Australia from international destinations. 

We agree that given the existence of a strong 
surveillance/testing regime, if there have been no 
cases of community transmission (being where the 
source of the infection is unknown) for 28 days in 
the state of origin then that is as low risk a situation 
as can reasonably be hoped for. 

We agree that the states and territories of Australia 
have strong surveillance/testing regimes, however, 
this is subject to change over time. 

We agree that in terms of assessing risk factors 
associated with the probability of a Covid-19 case 
being imported into Western Australia, it is the 
community transmission numbers (where the 
source of the infection is unknown) that is most 
concerning . 

. . . . . . . . .

2 Impact of importation to WA 

What are the possible impacts of We are agreed that rapid uncontrolled transmission 
the importation from within resulting from the introduction of a single infected 
Australia of Covid-19 into Western individual to a community has been demonstrated 
Australia and what is the to have occurred in multiple settings where there is 
probability of those outcomes otherwise good surveillance/testing control for 
occurring? example: 

. South Korea 

. Singapore 

. Victoria 

. NSW 

. Tasmania 
3 Border restrictions 

3.1 What is the value of border We are agreed that border restrictions are important 
restrictions in preventing the to ensure higher transmission risk populations do 
transmission of Covid-19? not spread Covid-19 to lower risk transmission 

populations . 
. . . . . . . . .

4. Other measures 

4.1 What, if any, additional and/or For the purposes of this question, we agree that 
alternative value is derived from non-border measures include but are not limited to: 
border control measures over and . intra-state movement restrictions; 
above all non-border measures? . isolation; 

. quarantine; 

. PPE; 

. good hand hygiene practices; 
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No. Question/Issues 
-

Areas in which the experts agree 

. 

. 

. 

. 

. 

-" 

physical distancing controls; 
restrictions on mass gatherings; 

- -

appropriate surveillance (including testing and 
analysis of the data for targeted action); 
facilitating contact tracing; and 
support for communities and individuals to 
engage in the above mentioned practices. 

We are agreed that all of the above "non-border" 
measures are useful and important in preventing 
the transmission of Covid-19. 

We are also agreed that in many cases people do 
not follow the measures outlined above .. 

There are differences between us as to what 
additional and/or alternative value state border 
control measures offer. 

For the purposes of this question: 
- quarantine is used to refer to the quarantine of

individuals who might be incubating Covid-19
to prevent transmission.

- isolation is used to refer to the physical
isolation of individuals who are infected with
Covid-19 to prevent transmission

65 The experts set out their areas of disagreement by reference to a series of questions they posed. 

The questions are as follows: 

1.1 What is the probability of an infected case of COVID-19 arriving at the border of 

Western Australia? 

1.2 Having regard to question 1.1 above, is a quantitative and/or qualitative assessment of 

probability more useful in these circumstances? 

2.1 What are the possible impacts of the importation from within Australia of COVID-19 

into Western Australia and what is the probability of those outcomes occurring? 

3 .1 What is the value of border restrictions in preventing the transmission of COVID-19? 

3 .2 Are state borders a useful delineation between populations for the purposes of 

managing the transmission risk of COVID-19? 

4.1 What, if any, additional and/or alternative value 1s derived from border control 

measures over and above all non-border measures? 

66 I will address the experts' opinions in respect of these areas of disagreement in the course of 

these reasons. 
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The border restrictions under the Directions 

67 The Directions provide that a person must not enter Western Australia unless the person is an 

exempt traveller ( cl 4 ). That restriction applies to all persons in the other States and Territories, 

regardless of whether they ordinarily reside in Western Australia. 

68 There are 18 categories of "exempt traveller" (cl 27), which may be summarised as follows: 

(a) certain Commonwealth and State government officials and military personnel (paras

(a)-(f));

(b) persons responsible for provision of transport or freight and logistics services into or

out of Western Australia, provided they remain for only so long as reasonably required

(para (g));

( c) persons whose specialist skills are required for time-critical businesses or infrastructure

(paras (h)-(i));

( d) persons whose presence 1s required for agriculture, food production or a pnmary

industry (para U));

( e) "FIFO" workers and their family members, who have undertaken a period of mandatory

14 day isolation (paras (k)-(1));

(f) emergency service workers (para (m));

(g) judicial officers and staff members of a court, tribunal or commission (para (n));

(h) persons who enter on medical, or specified compassionate grounds (paras (o)-(q));

(i) persons specifically authorised to enter on other grounds (para (r)).

69 The Directions also provide, broadly: 

(a) an exempt traveller must comply with any specified terms or conditions - which may

be imposed on a particular exempt traveller or persons in a category of exempt traveller

(ell 27, 41);

(b) an exempt traveller must not enter Western Australia if the person has symptoms; has

received notice that the person has a close contact who has tested positive; is awaiting

a test result; or has received a positive test and has not been certified as having

recovered (ell 5(a)-(d));

(c) an exempt traveller must not enter if the person has been in New South Wales or

Victoria in the previous 14 days, unless:
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(i) if the person falls within one or more of the categories in paras 27(a)-(g), the

person complies with certain social-distancing, hygiene and mask-wearing

precautions for 14 days;

(ii) if the person falls within paras 27(h)-(r), the person complies with terms and

conditions (including any quarantine direction) authorised by the State

Emergency Coordinator (cl 5(e));

(d) an authorised officer who is satisfied that a person has entered Western Australia

contrary to ell 4 and 5, and that the person can leave Western Australia within a

reasonable time and in an appropriate manner, must give the person a direction to leave

(cl 9);

(e) a person who has entered Western Australia contrary to ell 4 and 5, and believes that

they are unable to leave at all, or within a reasonable time, or in an appropriate manner,

must request a quarantine direction ( cl 7); and an authorised officer must give such a

person a quarantine direction, whether or not requested by the person (cl 8);

(f) an authorised officer who gives a quarantine direction must give a direction to

quarantine in a centre, unless a self-quarantine direction is given ( cl 1 O);

(g) a self-quarantine direction may be given where an authorised officer is satisfied, inter

alia, that a Western Australian resident has satisfactorily completed 14 days of

supervised quarantine elsewhere in Australia ( cl 11).

Approach to assessment of risk 

70 The Directions state that their purpose is to limit the spread of COVID-19. They evidently aim 

to do so by limiting the numbers of people who enter Western Australia in order to reduce the 

probability that people infected with SARS-CoV-2 will enter. 

71 As Associate Professor Lokuge points out, the most effective way for Western Australia to 

limit the risk to public health would be to close the borders to all travellers. However, for legal, 

economic and social reasons, exempt travellers are permitted to enter Western Australia. The 

formulation of the border restrictions plainly involves a balancing by the second respondent of 

public health risks against the other considerations. However, these reasons are only concerned 

with the public health risks posed by COVID-19. 

72 The issues to be determined are concerned with the risk that a disease which is not presently 

amongst the Western Australian population, may enter the population in the future. There are 
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many uncertainties about whether the disease might enter, the ways it might spread and the 

effectiveness of measures for the control of its entry and spread. The issues, accordingly, 

involve making predictions about what may happen in the future in hypothetical scenarios. 

What is known is that in the worst-case scenario, there may be catastrophic consequences for 

the population. These circumstances call for identification of principles that ought to be applied 

when making decisions about measures to protect against such risks to public health. 

73 In his evidence, Dr Robertson referred to the "precautionary principle" and the need to take a 

precautionary approach. The application of these concepts in managing public health risks was 

explained by Associate Professor Lokuge in her report of 26 June 2020. She considers the 

probability of importation of COVID-19 into Western Australia from a State where community 

transmission cannot be known or quantified from reported data. It is her opinion that such 

unce1iainty mandates the application of risk management principles including the 

"precautionary principle"6
. Associate Professor Lokuge quotes from a paper entitled, "The 

Precautionary Principle: Protecting Public Health, the Environment and the Future of our 

Children", published by the World Health Organisation 7: 

Public health is inherently about identifying and avoiding risks to the health of 
populations as well as in identifying and implementing positive interventions to 
improve population health. However, traditional public health interventions have 

generally focused on removing hazards that have already been identified. In contrast, 

the precautionary principle states that action should be taken to prevent harm 'even if 
some cause and effect relationships are not fully established scientifically'. The 

precautionary principle therefore seeks to shift health and environmental pol icy from 
a strategy of' reaction' to a strategy of' precaution'. 

(Citations omitted.) 

74 In her oral evidence, Associate Professor Lokuge explained that the precautionary principle 

indicates that action should be taken based upon an understanding of what might occur, because 

if authorities wait for clear evidence of its occmTence, it may be too late8
. She said that in the 

context of a pandemic disease of high mortality, which is highly infectious and of rapid spread, 

the principle requires, from a public health perspective, implementation of all available and 

effective mitigation measures 9. In the joint experts' repoti, Associate Professor Lokuge states 

that this is exactly the situation that risk management approaches and the precautionary 

principle were developed to address - substantive uncertainty where important harms are 

plausible 1°. 

75 In her oral evidence, Associate Professor Lokuge indicated that the precautionary principle is 

an accepted principle of management of infectious diseases, saying that in all the outbreaks she 
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has worked on, particularly those involving high risk pathogens, it is the guidance that she and 

her colleagues have used 11
• She considers that Western Australia has been applying that 

principle in its management of the pandemic 12
. 

76 I accept the evidence of Associate Professor Lokuge that the precautionary principle is an 

accepted principle of management of a pandemic which involves the potential for grave public 

health risks. 

77 Dr Robertson's evidence is consistent with Associate Professor Lokuge's view. In addition, 

Professor Blakely expressly states that he recognises and supports the application of the 

precautionary principle in the management of the current pandemic 13• Associate Professor 

Senanayake, commenting upon Associate Professor Lokuge's report of 26 June 2020, agreed 

with the paragraph in which she indicated that the circumstances mandated the application of 

the precautionary principle 14
•

78 A further principle emphasised by Dr Robertson and Associate Professor Lokuge is that, public 

health risks are a function of probability and impact. In other words, the risks are measured, 

not merely by the probability that COVID-19 will be imported into the Western Australian 

population but by the seriousness of health impacts for that population if that probability 

manifests 15
• 

79 The approaches described by Dr Robertson and Associate Professor Lokuge have the 

advantage of being logical. Although the probability that a particular health risk will manifest 

may be small, if its consequences are potentially catastrophic, a precautionary approach is 

required. This means, from a purely public health perspective, all reasonable and effective 

measures to mitigate that risk should ideally be put in place. This analysis, however, does not 

take into account the legal, economic and social considerations that must, in practice, be 

considered. 

80 The adoption of these approaches to public health risks reflects, in the case of Dr Robertson, 

the perspective of a public official who is required to make recommendations and decisions for 

the practical protection of the health of a population. Their adoption reflects, in the case of 

Associate Professor Lokuge, the considerable practical experience of an expert used to 

providing advice on the management of pandemics where the consequences of wrong decisions 

may be severe. Professor Blakely's frank acknowledgement of the considerable uncertainties 
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involved in providing estimates of probabilities and that his estimates should not form the sole 

basis for decision-making, also reflects a precautionary approach. 

81 In contrast, the evidence of other experts tended to underplay or overlook these approaches. 

For example, Associate Professor Senanayake said he was "optimistic" that an uncontrollable 

outbreak would not arise from the introduction of a single case 16. Professor Collignon 

"preferred" a targeted quarantine approach over State-wide border restrictions without 

comparing their advantages and disadvantages from a public health perspective 17• These

opinions do not reflect a precautionary approach to public health risks. 

The potential public health consequences if COVID-19 were introduced into the Western 

Australian population 

82 I will commence by considering the second of the integers of risk to public health identified by 

Dr Robertson and Associate Professor Lokuge, namely the potential health impacts, or 

consequences, if COVID-19 were introduced into the Western Australian population. 

83 If the disease were introduced, transmission within the community may be able to be 

controlled, as it was in some States and Territories, or it may be uncontrolled for at least some 

period of time, as appears to be the case in Victoria. By the time an outbreak is brought under 

control, there may be substantial health consequences. 

84 First, COVID-19 has the capacity to kill. In Australia, the crude case fatality rate has been up 

to 1 .4% (although the figure does not take into account cases not tested for) 18• As at 27 July

2020, there were 161 deaths in Australia out of 14,935 confirmed cases 19• The disease affects

vulnerable groups with co-morbidities, such as people in aged care facilities and Indigenous 

communities, the most substantially. The Australian crude case fatality rate for those aged 65-

79 has been 3.1 %, and for those aged 80 and over has been 22.7%20. 

85 Second, COVID-19 can cause illness, the symptoms of which can include fever, coughing, sore 

throat, fatigue, shortness of breath, nasal congestion, headache, conjunctivitis, diarrhoea, loss 

of taste or smell, skin rash or discoloration of fingers or toes21
. 

86 Third, about 13% of cases notified in Australia have required admission to hospital 22 . 

Dr Robertson estimates that for 100 new cases per day (or 1,000 active cases), 130 hospital 

beds and 25 ICU beds would be required, and 14 deaths expected; while for 500 new cases per 

day (or 5,000 active cases), 650 hospital beds and 124 ICU beds would be required, and 70 
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deaths expected. These numbers would remain within the capacity of the Western Australian 

health system to manage, but would substantially increase the burden upon the health system 23.

87 Fourth, there is presently no known vaccine or cure for COVID-1924. 

88 Fifth, SARS-Co V-2 is infectious during the incubation period (ie before symptoms first 

develop). Further, approximately 18-42% of cases remain asymptomatic, but are capable of 

transmitting the virus. There are others who remain only mildly symptomatic25 . The median 

incubation time is 5-6 days ( with a range between 1 to 14 days) 26. A case is capable of

transmitting the virus 1-3 days before exhibiting symptoms. Therefore, a person may spread 

the virus without the person knowing or suspecting that they have it27. 

89 Sixth, SARS-Co V-2 is highly infectious and is transmitted exponentially. If no measures are 

implemented to prevent spread of the virus, the growth rate (also known as the reproduction 

number) is approximately 2.3-2.5 (ie every infected person will infect on average 2.3-2.5 

contacts) 28. The expert witnesses agree that rapid uncontrolled transmission resulting from the

introduction of a single infected individual to a community has been demonstrated to have 

occurred in multiple settings where there is otherwise good surveillance and testing control. 

So, for example, Associate Professor Senanayake comments that so-called "super-spreading 

events" have been associated with coronavirus infections such as SARS, MERS and COVID-

19, and that this is a possible impact, but not a certain one, if a case is imported into Western 

Australia29. 

90 Seventh, testing for SARS-Co V-2 is imperfect. An infectious person can return a negative 

test30. 

91 Eighth, there are disincentives for testing, and the likelihood of each person undertaking testing 

is not equal. As Associate Professor Lokuge observes, whether a person is likely to submit to 

testing depends upon factors such as whether the person is a casual employee, has sick leave 

available and has access to Medicare, and upon the person's personal background and 

experiences 31• It can be inferred that some people who display symptoms or come into contact

with a known carrier will not undergo testing and will continue to work and go about their 

routine activities unless and until they become seriously ill, and may, in the meantime, create 

chains of infection and clusters of COVID-19. As a result, the spread of the disease is 

stochastic 32. As transmission relies on human interaction, the way such diseases move through 
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a community reflects patterns of human interaction and disease control within that community, 

rather than an average across all of the population 33
. 

92 Associate Professor Lokuge estimates that the uptake of testing for people with symptoms 

consistent with COVID-19 is at most 50%34
. Associate Professor Senanayake agrees35

. I accept 

that this is a reasonable estimate. 

93 Ninth, there is necessarily a lag time in identifying chains and clusters. Once an identified chain 

commences, or a cluster builds up, the hotspot can be locked down. As the median incubation 

period is 5-6 days, it will take at least a week for a hotspot to be identified, by which time a 

number of generations of transmission may have already occurred 36. In that time, many people 

can be expected to have entered or left the hotspot, and potentially picked up and spread the 

infection outside of the identified hotspot. 

94 Tenth, the effectiveness of Containment Measures depends upon the willingness and ability of 

people to comply with the measures. The disease is mainly spread by contact with infectious 

respiratory droplets or surfaces on which these droplets have gathered37
. The prevention of 

transmission through such measures depends upon, for example, people keeping 1.5 metres 

away from each other, washing their hands regularly, increasing the frequency with which they 

clean surfaces, not gathering in large groups at family, religious and social events, and wearing 

a face mask. The experts agree that in many cases, people will not comply with these 

measures 38•

95 Eleventh, as COVID-19 has only recently emerged in the human population, the clinical, 

epidemiological and scientific knowledge base in respect of the disease is limited. There are a 

number of uncertainties about the disease, reflected in the qualifications placed upon many of 

the facts agreed in the Draft Consolidated Special Case. So, for example, the longer term health 

impacts of COVID-19 on those infected are not known, but the literature indicates it may 

include cardiac problems, coagulopathy, stroke, and, in children, multisystem inflammatory 

disorder39. There is also the possibility of airborne transmission of the virus, but more research 

is needed40
. 

96 Associate Professor Lokuge is the only expert who has addressed the potential health impacts 

or consequences of the introduction of COVID-19 into the Western Australian population to a 

substantial extent. 
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97 In the joint experts' report, Associate Professor Lokuge notes that all the experts agree that the 

most concerning form of transmission is community transmission which is undetected, and 

therefore uncontrolled 4 1 
. That is a theme which recurs throughout the experts' evidence. 

However, it is not the sole determinant of the risk of transmission, as there have been 

transmissions even when it is known that people are at substantial risk of being infectious: for 

example, there have been transmissions from people in quarantine. 

98 In her report of 26 June 2020, Associate Professor Lokuge states that the impact depends upon 

the magnitude of transmission which results from a case, the severity of morbidity and 

mortality in those infected, and the response measures that are required to control further 

transmissions42
. She observes that the importation of even a single case can result in a rapid 

increase in community transmission, with major consequences. She observes that systems for 

detection in Australia are comparatively strong, but not infallible43
.

99 Associate Professor Lokuge notes that if a case were imported into Western Australia and 

initiated community transmission, that would occur in a setting where COVID-19 has been 

eliminated. She states that large outbreaks are particularly likely if the disease is introduced to 

settings where containment measures have been relaxed and large gatherings are occurring. Of 

1,100 individual "super-spreading" events which have been reported globally and catalogued, 

480 of them involved over 100 cases44
.

loo Associate Professor Lokuge states that the impact depends upon the severity of the disease 

among those infected. It will have the highest morbidity and mortality in those who are older, 

obese, have chronic cardiac disease, chronic respiratory disease, neurological disease, liver 

disease or cancer. The introduction of disease into settings, such as residential care facilities, 

where such risk factors are more prevalent may have devastating consequences45
. She states 

that if interstate importations result in community transmission in Western Australia, this will 

necessitate implementing stricter Community Isolation and Containment Measures, as are 

currently in place in Victoria46
.

101 To assess the severity of the impact, Associate Professor Lokuge applies a decision-tree 

algorithm from a 2009 paper entitled, "Assessing the Risk from Emerging Infections", 

published in Epidemiology and Infection. Algorithms were developed to assess risks from 

emerging infectious diseases, and give a qualitative estimation of the probability and impact of 

introduction of the disease. Under an algorithm for, "Impact on Human Health: the Scale of 

Harm Caused by the Infectious Threat in Terms of Morbidity and Mortality", the impact is 
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characterised as "minimal", "low", "moderate", "high" or "very high" based upon the answers 

to a series of questions47
. In applying the decision-tree model to SARS-Co V-2, Associate 

Professor Lokuge answers the following questions, "Yes": 

• Is there human-to-human spread?

• Is the population susceptible?

• Does it cause severe disease in humans?

• Would a significant number of people be affected?

• Is it highly infectious to humans?

102 Associate Professor Lokuge gives a negative answer to the final question, "Are effective 

interventions [treatment or prophylaxis] available?". On this basis, her opinion is that the 

impact of SARS-Co V-2 is categorised as "very high", the highest possible categorisation 48
. 

103 Associate Professor Lokuge provided a supplementary report dated 21 July 2020. She notes 

that cases in the Victorian community from late May onwards have been linked to a few 

breaches, or perhaps a single breach, in quarantine measures. She states that the 

epidemiological links between the initial seeding events and cases of community transmission, 

were not recognised until genomic data was available several weeks later. This indicates that 

there must have been undetected community transmission occurring throughout that period 

between multiple community clusters. By the time new cases of locally-acquired disease had 

been identified in June 2020, levels of undetected community transmission were such that they 

resulted in a rapid increase in case numbers over the subsequent month, with 1,280 cases 

reported in the four days prior to her report. This was despite Victoria having the highest testing 

rates per capita and the highest levels of compliance with social distancing measures in 

Australia. This underlines that such measures are unlikely to control transmission within the 

community in Western Australia and, instead, if an importation initiates transmission, a return 

to much more stringent social distancing measures will be required 49
. I understand this to mean 

that a fuller range of Personal Isolation Measures, Community Isolation Measures and 

Containment Measures would be required. 

104 Associate Professor Lokuge states that COVID-19 is not distributed evenly throughout the 

population. It is also highly clustered. In infectious disease modelling, the randomness in 

transmission is termed "stochasticity", while the clustered and uneven distribution of cases is 

termed "heterogeneity". As transmission relies on human interaction, the way such diseases 
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move through a community reflects patterns of interaction and disease control within that 

community, rather than an average across all of the population. She states that even if testing 

and contact tracing levels are high across the population in general, as they are in Victoria, 

there are likely to be subgroups of the community with very different characteristics, who are 

both highly interconnected with each other and the wider community through family, work and 

social networks, and at the same time have lower engagement in response measures due to 

social, economic, cultural and demographic barriers to uptake. It is in such subgroups that 

disease would most widely circulate undetected when introduced. In the case of COVID-19, 

the period from initial introduction to multiple generations of unrecognised transmission is a 

few weeks at most in such a context. The characteristics of transmission in the early phases of 

the resurgence in Victoria reflects such a pattern 5°. 

105 Associate Professor Lokuge states that Western Australia has now returned to a level of social 

interaction similar to pre-COVID-19 levels and that very few, if any, in the Western Australian 

population would be immune to SARS-CoV-2. This means that the most likely reproduction 

number if a case of CO VID-19 were introduced into the Western Australian community now 

would be similar to numbers seen early in the transmission of the virus globally, that is 2 -2.5 

people infected per case. She considers that the risk of large outbreaks from even a single 

importation is high in Western Australia, and higher than it was in Victoria when the current 

resurgence commenced51 • It must be recognised that Western Australia is already at risk of 

importation even under the current border restrictions, but here Associate Professor Lokuge is 

talking about impact rather than probability. 

106 Associate Professor Lokuge's opinion is that the current resurgence of transmission in Victoria, 

and the seeding of transmissions into New South Wales from that resurgence, demonstrate the 

potential risks related to COVID-19 transmission. Even when testing, contact tracing and 

compliance with social distancing measures is high, rapid amplification can occur from one or 

a few cases, to the point where much more stringent measures preventing movement and 

interaction are required to slow the transmissions 52.

l 07 Dr Robertson considers that if cases of COVID-19 were imported into Western Australia, the 

exponential nature of the spread of the disease, and the possible failure to identify the disease 

immediately (although possibly mitigated by testing), would mean that the impact of the 

disease spread is serious, particularly if vulnerable communities, such as health care workers 

or Indigenous communities, were impacted. He states that as physical distancing decreases, the 
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potential for outbreaks increases proportionately and the impo1iation of one case could have 

more significant consequences 53
. He considers that "super-spreader" events would be of 

particular concern, as they can lead to rapid increase in both the initial number and subsequent 

growth of disease cases54
. 

108 These aspects of the evidence of Associate Professor Lokuge and Dr Robertson have not been 

contradicted by the other expe1is. Professor Blakely acknowledges that the modelling he 

carried out does not take into account impact or consequences - it does not differentiate 

between an outbreak consisting of 5 cases or 500. I accept the opinions of Associate 

Professor Lokuge and Dr Robertson. 

109 If COVID-19 is introduced into the Western Australian population, community transmission 

may be controlled or uncontrolled. Not all cases of community transmission will become 

uncontrolled, particularly as Australia has good systems of community controls and tracing, as 

the experts agreed. The initial outbreaks from February to April 2020 were brought under 

control in all States and Territories, except perhaps Victoria. However, if left uncontrolled for 

any substantial length of time, outbreaks will cause very severe consequences for the health of 

the Western Australian population. In the worst-case, the consequences could be catastrophic. 

The utility and effectiveness of the border restrictions 

110 The border restrictions aim to guard the Western Australian population from the importation 

of COVID-19 through the arrival of infected persons from other States and Territories. The 

utility of the border restrictions depends upon, first, whether there is such a risk of importation 

to guard against, and, second, whether they are effective to guard against such risk. 

111 The last identified case of community transmission of SARS-Co V-2 in Western Australia was 

on 12 April 202055
.

112 The parties have agreed in the Draft Consolidated Special Case that community transmission 

of any infectious disease can only be regarded as having ceased when two incubation periods 

have expired from the last confirmed case of community transmission within a community, 

although there remains a risk that there may be undetected disease within the community56
.

113 The expe1i witnesses agree that where there have been no reported cases of community 

transmission of COVID-19 for two incubation periods (28 days), the disease can be described 

as "eliminated". The experts also agree that where there have been no reported cases of 
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community transmission with an unknown source of infection for 28 days, that is "as low risk 

a situation as can reasonably be hoped for" 57
. 

114 The experts' opinions do not, however, suggest that it will be certain that there are no ongoing 

community transmissions. First, the use of the expression "eliminated" may be misleading 

because, as the experts agreed, there may be underlying transmissions of asymptomatic or 

mildly symptomatic cases that have not been reported. Second, both the application of the 28 

day period and the existence of risk more generally must be subject to the particular 

circumstances of, and changing circumstances within, a relevant State or Territory. For 

example, if the borders of a patiicular State have remained open, or have recently been opened 

to another State where there is ongoing community transmission, there must be a risk of as yet 

unidentified community transmission within the first State. 

115 Since the Western Australian borders are not completely sealed to overseas and interstate 

travellers, and as the incubation period for COVID-19 is up to 14 days before symptoms are 

produced, it is possible that there may be unreported and undetected cases of community 

transmission in Western Australia. However, in the absence of any identified cases since 

12 April 2020, it can be inferred that the probability of any present community transmission in 

Western Australia is negligible. 

116 On 27 July 2020, data released by the Commonwealth Department of Health showed that there 

were 4,542 active cases in Victoria and 160 active cases in New South Wales. In both States, 

there was community transmission. I infer that in both States, there are cases where the source 

of the infection had not been identified because the total number of cases identified as "locally 

acquired- contact not identified" increased by 127 in Victoria and by 2 in New South Wales 

in the period from 24 to 27 July 202058
. 

117 I conclude that the probability of there being any community transmission of COVID-19 in 

Western Australia at present is negligible. However, there is ongoing community transmission, 

both from known and unknown sources, elsewhere in Australia. The experts specifically agree 

in their joint report that border restrictions are important to ensure higher transmission risk 

populations do not spread COVID-19 to lower transmission risk populations. Therefore, the 

border restrictions aim to guard the Western Australian population against an ongoing risk. 

118 It is necessary to next consider the effectiveness of the border restrictions in guarding against 

the importation of COVID-19 cases from interstate. 
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The numbers of people entering Western Australia from interstate before and after the 

border restrictions 

119 The respondents plead in para 3 9C of their Second Amended Defence that, on average, 

approximately 5,000 people per day entered Western Australia in 2019, and approximately 

3,500-4,000 per day entered in March 2020. Those figures are the subject of non-admissions 

in the Amended Reply. However, the patiies have proceeded on the basis that they are c01Tect. 

For example, Associate Professor Senanayake and Associate Professor Lokuge were asked to 

assume that those were the numbers of arrivals from interstate. 

120 These figures are not consistent with the figures agreed in the Draft Consolidated Special Case, 

which states that 2,995,133 passengers arrived in Western Australia from interstate between 

1 January 2019 and 31 December 2019. That is an average of 8,205 arrivals per day. The parties 

have also agreed that 172,634 passengers arrived between 1 March 2020 and 31 March 2020. 

That is an average of 5,568 arrivals per day59. It has not been explained how the agreed figures 

were calculated, but it may be that they reflect the inclusion of arrivals from overseas. I will 

proceed on the basis that the figures of 5,000 per day in 2019 and 3,500-4,000 per day in March 

2020 are correct because the hearing was conducted on that basis. 

121 The parties also proceeded upon the basis that since the border restrictions were implemented, 

the number of people arriving in Western Australia from interstate has been, on average, about 

470 per day. (approximately 3,290 per week). Dr Robe1ison and Associate Professor Lokuge 

were asked to assume the correctness of the daily figure. Dr Robertson also said in oral 

evidence that he believed the weekly figure to be correct60. 

122 The experts disagree about the effectiveness of the border restrictions. I will consider their 

opinions upon this issue. 

Dr Robertson 

123 When Dr Robertson provided advice to the second respondent on 29 March 2020 about border 

restrictions, he stated that closing the Western Australian borders would have an impact on 

slowing the spread of COVID-19, but it would not reduce the risk significantly further than 

that achieved by measures already in place, such as isolation and restricting opening of retail 

outlets and mass gatherings61 . 

124 In his first report of 24 June 2020, Dr Robertson expresses the opinion that the likelihood of 

importation of COVID-19 into Western Australia would be significantly higher if the 
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Directions are revoked. He states that the likelihood is a function of the number of people 

crossing the border and the probability that those people are infected with the virus - the more 

people who come in from other States or Territories with community transmission, the greater 

the likelihood that the virus will be imported. Dr Robertson assesses the likelihood of 

importation of COVID-19 into Western Australia if the Directions are revoked as low (less 

than 10%) -that assessment being based upon the present low level of travellers coming into 

Western Australia. He considers that if the State were to move back towards its travel figures 

from six months ago, the risk would be higher. Dr Robertson considers that if the Directions 

are maintained, the likelihood of importation of the disease would be negligible. Although there 

remains a risk of both re-introduction of the disease and subsequent community transmission 

from exempt travellers, particularly those who are not subject to quarantine, Dr Robertson 

considers that with the Directions in place, the risk of disease re-introduction and community 

transmission in Western Australia is less than l %62 . 

125 As Dr Robertson acknowledged in re-examination, the percentage figures he gives are 

estimates rather than calculations. They are based upon his perceptions of risk, rather than 

reflective of any attempt at modelling or mathematical calculation 63. I consider that the figures

themselves should not be given any weight. Nevertheless, his impressionistic assessments have 

some value. 

126 In his second report of 3 July 2020, Dr Robertson states that when he recommended the border 

restrictions, he noted weaknesses around people not self-isolating properly and essential 

workers not isolating at all. He came to the view that "closing" the borders would have the 

effect of slowing the spread of COVID-19. Dr Robertson took the view that the border 

restrictions would only be effective at that time because to be effective there had to be a 

differential risk across the country of developing the disease - if Western Australia had a 

similar rate of spread to the other States at that time, the closures would have far less impact64 . 

127 In the joint experts' report, Dr Robertson states that Containment and Personal Isolation 

Measures are likely to be adequate in most circumstances to prevent further community 

transmission, provided there is no re-introduction of the disease back into the community. He 

considers that border measures, through home or hotel quarantine of people crossing the border, 

will generally be required to prevent such re-introduction. He also considers that Containment 

and Personal Isolation Measures become less adequate over time, as people become less 

compliant with them. They also become less effective as restrictions are eased, with less 
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physical distancing, increased mixing and less compliance with hygiene measures, leading to 

an increased potential for outbreaks; but also leading to a more normally functioning society 

with positive impacts on general health, through more available health services, and mental 

health stress ors 65
. 

128 Dr Robertson considers that the United Kingdom provides a classic example of the 

consequences of not using border measures. The United Kingdom used Containment and 

Personal Isolation Measures, but did not lock their borders or impose quarantine until after the 

first wave, resulting in significantly increased case numbers and deaths66
. 

Associate Professor Lokuge 

129 In her report of 26 June 2020, Associate Professor Lokuge states that border measures are an 

accepted and essential component of the public health response to the control of infectious 

disease outbreaks. She states that the most effective way to control an infectious disease is 

through early and stringent border controls. She considers that this is particularly important for 

preventing cases from entering a region that is free of disease. She says that the most effective 

border measure would be to prevent people moving from regions with active community 

transmission into regions that do not have active community transmission 67
. 

J 30 In her first report, Associate Professor Lokuge, at one point, states that by "stringent" border 

measures, she means closing borders to all those outside the region68
, but later describes the 

Western Australian border restrictions (which allow exempt travellers) as "stringent"69
. The 

applicants and the Commonwealth criticise that contradiction, but I consider that it is merely a 

slip or inconsistency in language, since Associate Professor Lokuge also expressly considers 

the current level of arrivals in her report. She states that the number of interstate visitors to 

Western Australia influences the probability of importation ofCOVID-19. She considers that 

the reduction in numbers of visitors to the present level decreases the probability of a case 

entering, on average, to 9-13% of what it would have been without the border restrictions 

(comparing the current figure of 470 arrivals per day to 3,500 to 5,000 per day before the 

pandemic) 70
. The average figures applied by Associate Professor Lokuge do not account for 

the stochastic nature of outbreaks of COVID-19, but are of some utility in assessing the impact 

of the border restrictions. The inference she draws that the probability has been substantially 

decreased is logical. 

131 Associate Professor Lokuge considers that effective and early border closures would have 

prevented the resurgence in Victoria and its subsequent seeding into New South Wales. She 
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notes that all other States and Territories have now closed their borders to Victoria, including 

New South Wales and the Australian Capital Territory, which had previously maintained open 

borders. She states that this is consistent with border controls being an essential component of 

public health measures for controlling CO VID-19 71 . 

132 Associate Professor Lokuge states that in many settings where a single importation resulted in 

uncontrolled community transmission (such as Singapore and Melbourne), initial amplification 

occurred within subgroups that had lower engagement in control measures such as testing, 

community messaging, quarantine and isolation. The drivers for this included poverty, 

uncertain and casual work, language barriers, distrust of authorities, temporary visa status, 

overcrowded and unsanitary living conditions, and specific cultural and religious beliefs and 

behaviours. She notes that in modelling terms, this variation within subgroups is referred to as 

heterogeneity, and is why heterogeneity must be included in models of highly clustered 

infectious diseases such as COVID-19 if they are to be valid. She agrees that if all of these 

drivers were addressed and every person in the community had equal, equitable and high access 

to and uptake of all control measures, the risks of rapid, uncontrolled amplification of 

transmission would be greatly reduced. Until this is achieved, it remains her opinion that the 

border restrictions under the Directions provide the most immediate, effective and feasible 

strategy for preventing the impact of an importation 72. 

133 In the joint experts' report, Associate Professor Lokuge states that border measures are aimed 

at preventing infected individuals entering the community, whereas all other measures can only 

reduce the risk that infected individuals pass on disease to the community. She notes that, as 

all experts have agreed, even in settings where non-border measures have been implemented 

to a high degree, uncontrolled outbreaks can occur. She considers that border measures will 

always have additional value above and beyond other measures, as they are the only measures 

that can prevent entry of disease. She states that all places which have achieved good control 

of COVID-19 have had border controls as an integral part of their response. She therefore 

disagrees with Professor Collignon' s view that other measures can replace border measures 73. 

134 Associate Professor Lokuge considers that as Western Australia has now greatly reduced 

implementation of key measures such as prevention of mass gatherings, and compliance with 

other internal control measures (such as allowing contact with non-household members), 

border measures assume even greater impo1iance. Associate Professor Lokuge notes that a 
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critical factor in the effectiveness of these measures is compliance, and that many people do 

not comply with such measures 74
. 

135 Associate Professor Lokuge disagrees with the view that the Australian Capital Territory is a 

good example of open borders not increasing risk. She states that the Australian Capital 

Territory in fact had a higher rate of interstate importations than she would expect for its size. 

In her opinion, the reason it did not experience a large outbreak is due both to chance and 

factors that decrease risk of spread in the Australian Capital Territory, such as an educated and 

wealthy population, less high-density social housing and the absence of risky industries such 

as abattoirs 75
. 

Professor Blakely 

136 In the joint experts' report, Professor Blakely states that border restrictions are an essential tool 

in preventing the incursion of COVID-19 into a destination State. Professor Blakely also states 

that a key benefit to a State like Western Australia in having eliminated community 

transmission is that the population can live in a near-normal manner (but with measures like 

physical distancing still in place). For this reason, he considers that border controls are 

important to a State like Western Australia which has no community transmission 76
. 

Professor Collignon 

137 Professor Collignon provided a report dated 7 July 2020. He was asked to assume that there 

are "Common Measures" adopted by all States and Territories in response to COVID-19. 

These are: 

• measures taken to isolate all cases, and quarantine all potential cases, of COVID-19;

• measures taken ( or that have been previously taken and could be reimposed) to prevent

or limit the movement of persons geographically within a State (including stay-at-home

directions, maximum distance travel-from-home directions and regulations preventing

movement into and out of particular locations, including remote communities);

• measures taken ( or that have been previously taken and could be reimposed) to limit

the number of people that may meet in a group;

• measures encouraging individuals to practice social distancing;

• measures encouraging individuals to undertake regular handwashing;

• measures facilitating contact tracing; and
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• measures taken to increase the testing of potential COVID-19 cases.

138 It may be noted that the Common Measures are a combination of the measures described in the 

Draft Consolidated Special Case as "Personal Isolation Measures", "Containment Measures" 

and "Community Isolation Measures", but excluding border restrictions. 

139 Professor Collignon' s report deals with efficacy of the border restrictions m containing 

transmissions of COVID-19 in Western Australia in comparison to the Common Measures. His 

opinion is that the additional contributions from the Western Australian border restrictions in 

containing the spread of COVID-19 within Western Australia "are fairly small" compared to 

the Common Measures 77. Professor Collignon states that, looking at the data, the number of 

locally acquired cases from interstate visitors appears to have been very small. He states that 

there are also minimal (if any) obvious extra effects on the number of new COVID-19 cases 

diagnosed in Australia after 5 April 2020 (the approximate date of the border closures of most 

States). Some cases associated with interstate travel did occur after 5 April 2020, both in 

Australia and Western Australia, but there were already rapidly falling numbers of new cases. 

The fall in numbers associated with interstate travel paralleled the rapid fall in overall numbers 

of new cases in Australia. Professor Collignon infers, based on his expe1iise, that it was other 

factors, rather than border closures, which were responsible for the fall in cases related to 

interstate travel. He also states that in general for the effects from any intervention to be seen, 

it would usually take about ten days (two average incubation periods), so that 15 April 2020 is 

a more appropriate date to use as a cut-off to examine any likely benefits from State border 

closures on the number of new cases of COVID-19. He states that he cannot see any obvious 

additional benefits from State border closures, judged by looking at the number of new cases 

in Australia, using 15 April 2020 as the relevant date 78. 

140 Professor Collignon states that the peak of new cases in Australia was 20 March 2020. After 

that date there was a rapid decrease in the daily numbers of new cases. The decrease was in 

community transmission in Australia and also those cases linked to interstate travel. These 

decreases started to occur around the same time. Professor Collignon states, based on his 

experience, that the decrease occurred because the Australian population as a whole appeared 

to be mostly following recommendations from the health authorities, including physical and 

social distancing, together with actions such as reducing crowd numbers and closure of places 

where large groups could mingle together. He states that the closure of the international 

borders, case finding and isolation of people with infection and quarantining of return travellers 
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and close contacts of those with COVID-19 cases all made major contributions to lowering the 

numbers of new cases 79
•

141 Professor Collignon states that there was a total of 5,914 cases of COVID-19 until 5 July 2020 

(not including cases occurring and diagnosed within Victoria). Of these, only 102 cases were 

linked to interstate travel, representing a very small propo1iion (0.17%) of all cases diagnosed. 

He also states that the numbers were falling well before any interstate border restrictions were 

applied. He considers that, accordingly, border restrictions for Western Australia, the Northern 

Territory, Queensland, Tasmania and South Australia appear to have had minimal additional 

impacts and took effect when the effective reproduction rate for COVID-19 in all States and 

Territories in Australia was already less than 1 80
. 

142 In his report, Professor Collignon further states that New South Wales and the Australian 

Capital Territory did not have border closures, but had no marked increases in cases and, 

especially, no increase from interstate visitors compared to the States that closed their borders. 

He points out that there have been no additional cases from interstate visitors in the Australian 

Capital Territory since 25 March 2020 despite extensive testing81
. 

143 Professor Collignon concludes that, compared to all the other measures that can be taken to 

minimise the risk of transmission of COVID-19 in a community that has a low prevalence of 

COVID-19 currently, the closure of State borders has added minimal additional protection 82
. 

144 In the joint experts' report, Professor Collignon states that uncontrolled transmission is a very 

major concern, but the factors that favour uncontrolled transmission have much more to do 

with lack of physical distancing, crowded indoor venues, people going to work or visiting when 

they have respiratory symptoms, delays in testing, isolation and quarantining than closure of 

State borders. Professor Collignon also considers that closure of State or internal borders would 

have had minimal impact in the South Korean, Singaporean, Victorian and Tasmanian 

examples83
. Even if that is so, I consider that Professor Collignon's opinion misses the point 

that, in other circumstances, border restrictions may stop the spread of the virus by preventing 

it from entering a region. 

145 Professor Collignon states in the joint experts' report that he also believes that the Western 

Australian border restrictions would make a very much smaller contribution compared to the 

Common Measures in the future 84
. He does not explain the basis for this view. In my opinion, 
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it calls for an explanation, particularly given that the Common Measures have not protected 

Victoria from its current wave of community transmission. 

146 I infer that Professor Collignon has taken his conclusion that the border restrictions played a 

fairly small role compared to the Common Measures in eliminating COVID-19 from Western 

Australia by 13 April 2020 and extrapolated that into a conclusion that border measures would 

play a similarly small role in the future. There are flaws in this reasoning. First, it fails to 

recognise that border restrictions and the Common Measures play quite different roles - the 

border restrictions aim to prevent COVID-19 from being imported, whereas the Common 

Measures aim to restrict or contain the community spread of COVID-19 once imported. 

Second, if COVID-19 were imported, border restrictions would continue to have the important 

role of minimising further importations. 

147 Under cross-examination, Professor Collignon conceded that border restrictions do operate to 

reduce the risk of importation of COVID-19. He said, "If you drop your number of people 

travelling by 50 per cent, broadly, I would think you have got a 50 per cent reduction in your 

risk"85. 

Associate Professor Senanayake 

148 In his report of 7 July 2020, Associate Professor Senanayake states that a number of measures 

- targeted restriction for entry from regions with surges of community transmission, physical

distancing, avoidance of visits to aged care facilities and hospitals for 14 days, hand hygiene, 

border screening, mandatory use of the COVIDSafe application, with or without testing- are 

as effective as a full border closure86 . This appears to be inconsistent with his later agreement

in the joint experts' report that border controls are important to ensure that COVID-19 is not 

spread from higher-risk populations to lower-risk populations87 . It is also partly inconsistent 

with his agreement that many people do not comply with some of these measures 88 . 

149 In the joint expe1is' report, Associate Professor Senanayake states that he believes that a region 

which has eliminated or "aggressively suppressed" COVID-19 will reduce that risk further with 

a border closure, but to be truly effective, it would ideally have to be a rigid border closure 

with zero travel from inside that State or into that State (including freight). He says that even 

though this is not the case currently with Western Australia, it has not had any recent cases of 

community transmission with an unknown source. He considers that this is because Western 

Australia is exercising discretion with regard to who is let in and that such discretion should 

continue when considering allowing low-risk populations in 89. 
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150 Associate Professor Senanayake notes that the Australian Capital Territory is surrounded by 

New South Wales, has commuters travelling to work daily from New South Wales, and has 

never had border restrictions. Despite outbreaks in New South Wales and Victoria, the 

Australian Capital Territory has not had community transmission with an unknown source for 

more than 28 days90
. It may be noted that the Australian Capital Territory has in fact now 

introduced border restrictions in respect of Victoria91
.

Conclusion upon the effectiveness of the border restrictions 

151 I accept the opinions of Associate Professor Lokuge and Professor Blakely that border 

measures are an accepted and effective component of the public health response to the control 

of infectious disease outbreaks. That is reflected in the fact of controls upon Australia's 

international borders, and the effectiveness of border closures in New Zealand. The experts 

specifically agree in the joint experts' report that border restrictions are important to ensure 

higher risk transmission populations do not spread COVID-19 to lower risk transmission 

populations. I accept that they are a paiiicularly important measure for the protection of a region 

with no community transmission from importation of the virus from regions with ongoing 

community transmission. 

152 Professor Collignon's opinion that the contribution of the Western Australian border 

restrictions commencing on 5 April 2020 to containing the spread of COVID-19 in Western 

Australia at that time was "fairly small" compared to the Common Measures is consistent with 

the view that Dr Robertson expressed in his advice on 29 March 2020. That is because the 

growth rate was already below 1 when the border restrictions were introduced 92. I accept this 

aspect of Professor Collignon's evidence. 

153 However, the border restrictions were left in place to guard against future importations of the 

disease to Western Australia. Professor Collignon's opinion about the relative contributions 

the border restrictions and the Common Measures made to containing the spread of COVID-

19 in April 2020 has very limited relevance to the question of the protection that border 

restrictions presently offer, particularly given the large outbreak in Victoria which commenced 

in mid-June 2020. In the joint experts' repo1i Professor Collignon accepts that residents of 

Melbourne should be restricted in their movements 93
. Since the border restrictions at least 

substantially achieve this, it must follow that they have value in preventing the spread of 

COVID-19 to Western Australia. Although Professor Collignon's report points to New South 

Wales as an example of a State with open borders which had not had substantial interstate 
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transmissions, that position changed with the Crossroads Hotel outbreak in early July 2020. 

There have been at least 56 cases associated with that outbreak to date. The cluster commenced 

with a single traveller from Victoria94
. Dr Robertson's opinion, which I accept, is that the 

traveller would not have been permitted to enter Western Australia under the border 

restrictions 95
.

154 As Associate Professor Lokuge and Professor Blakely acknowledge, chance plays a substantial 

pa1t in the incidence of community transmissions of COVID-19. The Australian Capital 

Territory did not have substantial border restrictions until it restricted travel from Victoria, yet 

had not recorded community transmissions of COVID-19 in the 28 days prior to the hearing96
. 

However, Associate Professor Lokuge points out that the Australian Capital Territory had more 

interstate transmissions than she would expect for its size. I accept the opinion of Associate 

Professor Lokuge that the absence of community transmissions was a combination of good 

luck, demographics and the absence of high risk industries. In contrast, New South Wales was 

unfortunate with the Crossroads Hotel outbreak having commenced with a single Victorian 

traveller. It does not follow from the fact that the Australian Capital Territory has not had an 

outbreak, that the outcome would have been the same in Western Australia if the border 

restrictions had not been in place. 

155 It is possible that even if the border restrictions were not in place in Western Australia, there 

would have been no imported cases of COVID-19 resulting in community transmissions. 

However, the border restrictions substantially reduced the layer of chance, given that there 

would otherwise have then been substantially greater numbers of potential carriers entering 

Western Australia. 

156 I consider that the opinions of Associate Professor Senanayake and Professor Collignon as to 

the relative contributions of the border restrictions and the Common Measures to the control of 

COVID-19 say little about the efficacy of the border restrictions. There is no doubt that the 

Common Measures would be vital to controlling the spread of COVID-19 if the disease entered 

Western Australia. There is no suggestion that the Common Measures should be removed. The 

importance of the border restrictions is that they substantially limit the chance that COVID-19 

will be imported from States where there is ongoing community transmission into Western 

Australia, where there are no cases of COVID-19 present. 

157 I accept the opinions of Dr Robertson and Associate Professor Lokuge that the border 

restrictions are presently making a substantial contribution to keeping Western Australia free 
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of COVID-19. An indication of the extent of that contribution is provided by comparing the 

numbers of people entering Western Australia before and after the restrictions. There is a direct 

correlation between numbers of people travelling to Western Australia and the probability that 

an infected person will enter the State. This was the evidence of Dr Robertson and Associate 

Professor Lokuge. Ultimately, Professor Collignon also accepted that the risk was reduced in 

proportion to the reduction in the numbers travelling because of the border restrictions. The 

numbers are now about 470 per day, compared to between 3,500 and 5,000 people per day 

before the restrictions were imposed. Associate Professor Lokuge's estimation that the border 

restrictions have reduced the probability of importing the virus to 9%-13%97 of what it would 

otherwise have been is somewhat crude, but informative in this context. I find that the border 

restrictions have very substantially reduced the probability that the virus will be imported into 

Western Australia from interstate. I find that they are effective. 

The effectiveness of the border restrictions over the Common Measures 

158 There is an issue of whether the border restrictions have additional protective value over the 

Common Measures, and to what extent. I have addressed this in pati, but will now do so 

directly. 

159 Professor Collignon considers that the additional contributions from the Directions in 

containing the spread of COVID-19 within Western Australia was "fairly small" compared to 

the contribution of the Common Measures, and that these relative contributions will continue 

in the future98
.

160 Western Australia has in place all of the Common Measures, with the exception that it does not 

have an absolute limit on the numbers of people permitted to meet in groups (although it has 

distancing requirements which apply to groups)99
.

161 I accept Associate Professor Lokuge's evidence that border measures reduce the risk of 

infected individuals entering the community, whereas other measures reduce the risk that 

infected individuals who enter the community will transmit disease into the community. 

Associate Professor Lokuge notes that the experts have agreed that even in settings where non

border measures have been implemented to a high degree, uncontrolled outbreaks can occur 1°0
.

162 The Common Measures and the border restrictions contained in the Directions target different 

risks of transmission of COVID-19. The border restrictions aim to restrict the chance that 

COVID-19 will be imported. The Common Measures aim to limit or control the spread of the 
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virus once it has been imported. The Common Measures do not affect the risk of the 

importation of the virus. 

163 I accept Associate Professor Lokuge's opinion that border measures have additional value 

above and beyond other measures, as they are the only measures that prevent entry of disease. 

164 The experts have agreed that border restrictions are important to ensuring that COVID-19 does 

not spread from populations with a higher risk of transmission to a population with a lower risk 

of transmission 101 • That is particularly important in respect of the transfer of the virus to

communities with no community transmission from those with ongoing community 

transmission. I have already indicated that I accept the opinions of Associate Professor Lokuge 

and Professor Blakely about the importance and effectiveness of border controls. 

165 The experts have agreed that rapid, uncontrolled transmission resulting from the introduction 

of a single infected individual to a community has been demonstrated to have occurred in 

multiple settings where there is otherwise good surveillance and testing 102. It follows that any

importation of COVID-19 has the potential to cause an uncontrolled outbreak. 

166 Western Australia has been free of community transmission of COVID-19 since 12 April 2020. 

The extent of the contribution to the "elimination" of the virus by that date does not matter. 

What is relevant is that since then, the border restrictions have contributed to the absence of 

imported cases. I have concluded that the border measures have very substantially reduced the 

chance of importation of the virus by dramatically reducing the number of travellers. 

167 I also accept Professor Blakely's opinion that border restrictions are important to Western 

Australia, which has eliminated community transmission, because the restrictions allow the 

population to live in a near-normal manner. Dr Robertson's evidence is that the absence of 

imported cases has allowed the relaxation of some of the Common Measures. These include 

relaxing the limits on the gathering of large groups, and easing restrictions upon travel, 

weddings, funerals, sporting events, restaurants, gyms and other businesses 103 . That is

important in light of the evidence of Dr Robertson and Associate Professor Senanayake that 

measures like the Common Measures become less adequate over time because people become 

more complacent and less compliant with them 104. The experts also agree in their joint report

that many people do not follow such measures. 

168 Professor Collignon argues that closing the State borders may have the perverse effect of 

increasing the potential for spread within communities. He considers that once there is very 
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little spread, and particularly if people think the virus has been eliminated where they live, 

there is a desire and expectation to go back to "normal". He considers that if the virus is then 

reintroduced into the community, it may then be rapidly spread. He states that this is why the 

most important aspect of control is not closing State borders, but for the population as a whole 

to follow practices that decrease the risk of the virus spreading 105.

169 There are some difficulties with accepting Professor Collignon's argument. The logic of his 

argument may suggest that it is better to have some outbreaks from time to time so that people 

do not become complacent in respect of their compliance with the Common Measures. 

However, this does not sit well with Professor Collignon's acceptance that even the 

introduction of a single case can lead to an uncontrolled outbreak. Professor Collignon's 

reasoning also implicitly acknowledges that in any circumstance where there had been no 

community transmission there would be the risk of complacency setting in, even in the absence 

of border restrictions. The "perverse effect" described by Professor Collignon is substantially 

outweighed by the value of border restrictions in reducing the chance of importation of 

COVID-19 into the Western Australian community. I do not accept that this is an adequate 

reason for removal of the border restrictions. 

170 The border restrictions and the Common Measures together provide substantial ongomg 

protection to the Western Australian population. It is not possible to disaggregate the relative 

contributions they have made since COVID-19 was "eliminated" from Western Australia. It 

may be that there were some cases imported despite the border restrictions, but which died out 

without being detected because of the Common Measures. It may be that there were cases that 

were not imported because of the border restrictions, but which would not have been controlled 

by the Common Measures. It is impossible to know. What can be said is that the border 

restrictions have very substantially reduced the chance of importation of COVID-19. I find that 

the combined operation of the border restrictions and the Common Measures has prevented the 

re-introduction of community transmission of COVID-19 into Western Australia since 

13 April 2020. 

171 I conclude that the border restrictions offer a tangible and substantial layer of protection to the 

Western Australian community over the protection offered by the Common Measures. 
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The probability of an infectious person entering Western Australia from interstate if the 

border restrictions were removed 

172 I have accepted that the risk to public health that the border restrictions guard against is a 

function of probability and impact. In para 15B(a) of their Amended Reply, the applicants plead 

that the probability of a person infected with COVID-19 from an unknown source travelling to 

Western Australia while infectious is so small as to provide no reasonable justification for the 

border restrictions. 

173 Accordingly, the probability of persons carrymg the virus into Western Australia from 

interstate in the absence of the border restrictions must be determined. An appropriate starting 

point is to assume the complete removal of the border restrictions without replacement by 

alternative measures. 

174 Several issues arise. First, there are differences between the experts as to whether a quantitative 

assessment of the probability can usefully be made, or whether only a qualitative assessment 

is useful. Associate Professor Senanayake and Professor Blakey have carried out quantitative 

assessments, but accept that they are subject to a number of uncertainties and limitations. 

Professor Collignon, and perhaps Dr Robertson, consider that quantitative assessments should 

be made, but that a qualitative assessment is more useful. Associate Professor Lokuge 

considers that a quantitative assessment is too uncertain to be useful and has carried out a 

qualitative assessment using a decision-tree algorithm. 

175 Second, there are differences between the experts about the level of probability, described in 

qualitative terms, of persons entering Western Australia while infected. 

176 Third, it is relevant to compare the probability of an infected person entering Western Australia 

if the border restrictions were removed with the existing probability of that occurring while the 

border restrictions are in place in order to understand the marginal, or incremental, difference 

made by the border restrictions. 

177 Fourth, there is an issue of the probability of persons who enter Western Australia while 

infectious actually transmitting the virus to the Western Australian population and, in addition, 

the probability of such transmissions causing uncontrolled outbreaks. 

178 Fifth, there is an issue as to the extent to which imposing alternative measures to border 

restrictions, such as mandatory quarantining of interstate travellers and wearing of face masks, 

would reduce the probability of COVID-19 entering the Western Australian population. 
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179 I will commence by examining the opinions of the experts upon these issues. 

Associate Professor Senanayake 

180 The applicants asked Associate Professor Senanayake for his opm1on upon the statistical 

probability of a person who is carrying SARS-CoV-2 travelling to Western Australia while 

infectious. 

181 In his report of 7 July 2020, Associate Professor Senanayake estimates that the daily probability 

of an infectious person arriving in Western Australia from elsewhere in Australia in the period 

from 25 June to 1 July 2020 with the border restrictions in place is one case per 68,188 people; 

for persons coming from anywhere other than Victoria, his estimate was one case per 8,100,000 

people. If the border restrictions were removed and approximately 5,000 people per day arrived 

in Western Australia, his estimate is one case per 12 people, or 8.3%; and if people from 

Victoria were excluded, the probability would be one case per 1,780 people, or 0.06%106 . 

182 Associate Professor Senanayake states that he is unable to estimate the probability of a person 

arriving in Western Australia carrying the virus and then causing an uncontrolled outbreak of 

COVID-19 107 • He said he would be "optimistic" that an uncontrollable outbreak would not 

arise within Western Australia from the introduction of a single case 1°8. That optimism must

be considered to be qualified by the unanimous view of the experts in their subsequent joint 

report that rapid uncontrolled transmission resulting from the introduction of a single infected 

individual to a community has been demonstrated to have occurred in multiple settings where 

there is otherwise good surveillance and testing control. 

183 There are some difficulties with Associate Professor Senanayake's quantitative estimates. 

Several of his assumptions appear to be overly optimistic. For example, he assumed that 95-

100% of contacts would be identified through contact tracing, even though, as he accepted 

under cross-examination, that assumption was not based on any firm data 109. He accepted that

there was no factual basis for his estimate that 95% of people exhibiting flu-like symptoms 

would obtain testing110. He accepted that it was no longer reasonable, having regard to the

circumstances of the recent outbreaks in Victoria, to exclude hotel quarantine cases from his 

calculations 11 1. Further, Associate Professor Senanayake' s calculations represent averages,

which make no allowance for the stochastic nature of the transmission of COVID-19112. The 

calculations fail to include any range for uncertainty. He also accepted that he had attached the 

wrong version of an appendix to his report and that had led to inaccuracies in the report. 

Associate Professor Senanayake accepted that where he had relied upon the assumptions and 
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calculations in the appendix, it would be reasonable to say that the Court should place no weight 

on those parts of the report113 . 

184 I would have considered that calculations as to average probabilities would have some, 

although limited, value in decision-making if satisfied that they were done accurately and 

included an assessment of the margin for error. However, I do not think that any weight can be 

placed upon Associate Professor Senanayake's calculations. That is not to say that his opinions 

upon other issues should not be accorded due consideration. 

Professor Blakely 

185 Professor Blakely's report of 8 July 2020 aims to quantify the risk of transmission of SARS

Co V-2 into Western Australia from other States and Territories. There are essentially two parts 

to Professor Blakely's report: first, estimating the probability of an undetected infectious 

person travelling to Western Australia; and, second, estimating the extent to which the risks of 

such a case entering Western Australia and the risk of an outbreak could be mitigated or 

reduced through alternative measures. Importantly, he was asked to have regard only to people 

who are asymptomatic or pre-symptomatic, and to disregard those who are contacts of a known 

case and those who are symptomatic. 

186 Professor Blakely commences the first part of the task by estimating the number of infected 

people who had not been detected as a ratio to each daily notified case of a locally acquired 

infection without a known source. He assumed that undetected infected people are the major 

risk for cross-border transmission. Such undetected infected people were assumed to consist of 

asymptomatic and pre-symptomatic cases 114. 

187 Professor Blakely acknowledges that the proportion of asymptomatic people is not known with 

precision, but said that it probably lies in the range of 20% to 50%, and he used a figure of 35% 

as a "best estimate". He assumes that asymptomatic cases would pose a risk of infection for 16 

days. For the purposes of calculating the ratio, Professor Blakely assumes 20 new infections 

per day in a State or Territory other than Western Australia, of whom 7 per day (35%) would 

be asymptomatic and pose a risk of carrying the virus across the border. On this basis, there 

would be 112 "risky asymptomatic people" at any one point in time (ie seven asymptomatic 

infections per day multiplied by 16 days until, on average, they are not infectious). This 

produces 5.6 "risky asymptomatic people" per each newly infected person (ie 112 divided by 

20 new infections per day). For the 65% of people who become symptomatic (ie 13 out of 20 

new infections per day), Professor Blakely assumes it would take 7 days from infection to 
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diagnosis. There would be 91 "risky pre-symptomatic but destined to be symptomatic people" 

at any one point in time (ie 13 per day multiplied by 7 days). This produces 4.55 such people 

per each newly infected person (ie 91 divided by 20). Combining these figures gives 5.6 + 4.55 

= 10.15 risky people per daily new infection 115
•

188 Professor Blakely then observes that the approximately ten risky people per daily new infection 

is the "true infection". However, the new infections are based on actual reported cases. 

Asymptomatic people will not be detected in the absence of widespread community testing 

and, in addition, Polymerase Chain Reaction (PCR) testing for SARS-Co V-2 (the current best 

testing option) misses some 15% of infections. These factors raise the ratio. However, 

offsetting this is the fact that community-wide testing and contact tracing will "unearth" some 

of these risky people. Professor Blakely acknowledges that the net effect of these 

considerations is difficult to quantify. He assumes a net zero impact on average, but allowed 

for wide uncertainty by applying a range of 5 to 20 "risky people per detected and reported 

case" 116
• 

189 Professor Blakely concludes, accordingly, that for every daily reported case of locally acquired 

infection that cannot be tracked back to a known contact, there are about ten other undetected 

infected people at that point in time. On a given day, if 20 cases are reported in a locality and 

approximately the same number had been reported in the last week (ie assuming an effective 

reproduction rate of 1), then there might be another 200 undetected infected people in that 

locality at the same time. Professor Blakely notes that implicit in this calculation is that the 

greatest risk of cross-border transmission is from undetected people infected through 

community transmission. He says that while there are other risks of transmission (ie people 

who are infected despite completing quarantining, staff associated with quarantining and 

contacts of known cases who do not isolate and instead travel), they are assumed to be 

minimal 117
. 

190 Professor Blakely then considers the number of locally acquired cases with an unidentified 

source in each State and Territory in the 28 days up to 4 July 2020. He assumes that if the 

Western Australian borders were reopened, there would be half as many arrivals as before the 

border restrictions were implemented. 

191 Professor Blakely noted that there had been no locally acquired cases with no identified source 

in the last 28 days in the Australian Capital Territory, the Northern Territory, Queensland, 
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South Australia and Tasmania and concluded that there is a small or negligible risk from those 

States and Territories 118
. 

192 Professor Blakely then calculates the probability of a single person in New South Wales having 

a locally acquired case with no identified source by reference to the population of that State. 

For 35,000 arrivals per month (half the pre-COVID figures), the expected number of people 

carrying the virus would be 0.004. The probability of one such person boarding a plane to 

Western Australia from New South Wales was 0.4% per month. Professor Blakely also 

calculates, using the same method, that the number of such people arriving from Victoria 

(excluding the locked-down postcodes) would range from 0.56 - 4.35 per month 119
. 

193 Professor Blakely was also asked to calculate the probability of an infected person starting an 

outbreak in Western Australia, assuming the border restrictions were removed. He considers 

that while the reproduction rate of SARS-Co V-2 is 2.5 in its "natural state", the rate would be 

reduced to 2 by Western Australia's Containment Measures. This means that, on average, one 

infected person would spread the virus to two others. Professor Blakely says whether any single 

case will infect others is inherently stochastic, so that some may not spread the virus at all, but 

that may be compensated for by so-called "super-spreaders" 120
. 

194 Professor Blakely states that it is not known what percentage of people entering Western 

Australia from another State or Territory would generate an outbreak. He considers that it 

seems safe to assume that at least half of incoming infected people would generate an outbreak, 

with the upper limit being that all would do so. He says that it is unknown whether any outbreak 

would be small and quickly stamped out, or large and could not be stamped out. It would 

depend largely upon how good the Western Australian surveillance, testing, contact tracing and 

outbreak management systems are. It would also depend, inevitably, on chance. The growth 

and size of an outbreak could depend upon whether some of the infected persons are super

spreaders, whether they work in an aged care home, and other matters of chance 121
. 

195 The second part of Professor Blakely's report is concerned with whether the risk of SARS

Co V-2 entering Western Australia and the risk of an outbreak could be mitigated or reduced 

by imposing a number of alternative measures. He attended to that task by adapting a recent 

simulation study by Professor Wilson et al published at medRxiv, a repository for breaking 

research that has not yet been peer-reviewed, modelling the chance of infection and outbreaks 

occurring if New Zealand borders were opened to Australian arrivals.122 I will consider the 

results later. 
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196 Professor Blakely reaches the following overall conclusions 123:

The risk of a cross-border incursion of SARS-Co V-2 due to arrivals from NT, QLD, 
SA, TAS and ACT is - as of early July- negligible, assuming that known contacts of 
cases in the origin S&T do not travel and that people coming out of quarantine in the 
origin S&T before travelling are not infected (i.e. quarantine was done well). 

The risk of a cross-border incursion from NSW, where it appears community 

transmission is very low - possibly even eliminated - is very low, especially if border 
control measures like mask wearing for 14 days on arrival are instituted. 

The risk of cross-border incursion from regions of Victoria outside of the currently 

locked-down hotspots is high (e.g. an average of one week to two months until an 
outbreak occurred with air arrivals at half the volume they were pre-COVID-19), very 

uncertain, and unlikely to be mitigated sufficiently by border controls (e.g. border 
screening, inflight masks, mask wearing for first 14 days of arrival, testing on days 3 
and 12 after arrival, might reduce this risk to an outbreak occurring an average or 0.3 

to 2.3 years after loosening border restrictions). Moreover, since these calculations 
were done (4 July), the risk has increased in Melbourne (as of 7 July) due to the 

escalating number of cases. 

However, any decision of whether to open the borders and with what controls in place 
would depend on a risk assessment by WA authorities, balancing all of: the risk of 

incursion and outbreaks occurring (the focus of this Repoti); the effectiveness and cost 
of WA authorities to stamp out any outbreak; the risk of a large outbreak leaving 

residual community transmission with the associated morbidity and mortality and 
economic losses. 

197 Professor Blakely's calculations were done on 4 July 2020. During the hearing, he undertook 

further calculations based on figures available up to 27 July 2020 in respect of Victoria. He 

used the actual numbers of reported cases in the previous week, an average of 403 per day. 

Professor Blakely calculates, assuming 44,000 Victorians travelling to Western Australia per 

month (half the pre-COVID-19 numbers), that 21.84 undetected infected Victorians would 

arrive each month into Western Australia. On that basis, and assuming that travel was 

unrestricted, he calculates a 100% chance of at least one outbreak of COVID-19 in Western 

Australia each month 124. 

198 Adapting and applying the Wilson simulation model to the alternative scenario for travellers 

from Victoria to Western Australia of the implementation of exit and entry screening plus the 

use of masks on planes, Professor Blakely calculates the probability of an outbreak at 99 .99%. 

With those measures and PCR testing on the second and twelfth days after entry, it is 99.8%. 

With all of those measures plus mandatory mask wearing in the first 14 days in Western 

Australia, it reduces to 75.7%. With quarantining for the first 14 days, together with exit and 

entry screening and masks on planes, the probability reduces to 62.3% 125. 
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199 Professor Blakely also conducted further modelling using the figures as at 23 July 2020 in 

respect of travellers from New South Wales to Western Australia. He estimates that there is a 

4% chance that there will be a single undetected infected traveller in a month. In other words, 

assuming 35,000 travellers per month from New South Wales, 0.04 travellers would be in that 

category. He estimates a 3.62% probability of at least one outbreak per month in Western 

Australia 126.

200 When Professor Blakely modelled the scenario for travellers from New South Wales of exit 

and entry screening plus the use of masks on planes, the probability of an outbreak is 1. 74%. 

With those measures and PCR testing on the second and twelfth days after entry, it is 1.13%. 

With all of those measures plus mandatory mask wearing in the first 14 days in Western 

Australia, it reduces to 0.26%. With quarantining for the first 14 days and exit and entry 

screening and masks on planes, the probability reduces to 0.18% 127. 

201 In their joint expert report of 23 July 2020, the experts were asked to answer the question, 

"What is the probability of an infected case of COVID-19 arriving at the border of Western 

Australia?". Professor Blakely's answer is that there is a low -but not zero -probability of 

an importation from a jurisdiction with no detected cases of community transmission (ie locally 

acquired cases of an unknown source). He notes that in his report he had estimated the 

probability of an infected traveller arriving from New South Wales based on New South Wales 

cases up to 4 July 2020 at 0.004 per month, but that there is considerable uncertainty about this 

estimate. He states that, for example, it might range from half or even a quarter of this value, 

to twice or even four times this value. It would also vary depending upon other characteristics, 

such as the socio-economic status of travellers. It would also change over time. Using case data 

for New South Wales up to and including 16 July 2020 (eight days after his report) had 

increased the probability approximately eight-fold. Professor Blakely considers that a sensible 

'rule of thumb' is that borders should be closed to States and Territories with evidence of 

community transmission in the last 28 days. However, he also considers that the risk to a 

destination State varies with the number of travellers from the origin State, and the State 

population size 128.

202 The uncertainties conceded by Professor Blakely are reflected in a number of assumptions he 

makes. In his report, he refers to the necessity to make assumptions because of a lack of solid 

data 129. He states that the exact proportion of people who are infected with SARS-Co V-2 but

remain asymptomatic is not known with precision, but probably lies in the range of 20-50%, 
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and used a figure of 35%. Professor Blakely agreed in his oral evidence that this area provides 

a source of uncertainty 130
. 

203 In the simulation model used by Professor Blakely, an assumption is made that the majority of 

people would get tested if they showed symptoms. Dr Robertson thinks this an underestimate, 

particularly if the symptoms were mild. In his oral evidence, Professor Blakely considers this 

to be a reasonable objection 131
• Associate Professor Lokuge points to flu tracking data which 

suggested that the uptake of testing in the community of people with symptoms consistent with 

COVID-19 is at most 50%, and is likely to be even lower in some subgroups of the 

population 132
. 

204 Dr Robertson also considers that the assumption in the model that entry screening would pick 

up 50% of symptomatic cases is overly optimistic 133
• 

205 Professor Blakely nevertheless maintains that his calculations, taking into account the margin 

for error he allowed, are "reasonably close to the truth" 134
. The margin for error allowed by 

Professor Blakely is up to a four-fold increase in the probability of an undetected case of 

COVID-19 entering Western Australia. However, the substantial width of the margin 

diminishes the utility of the estimates. 

206 Further, Professor Blakely's modelling does not account for at least two impo1iant factors. It 

makes no allowance for people who would deliberately evade recommendations not to travel 

because they are symptomatic, or have been in contact with a person who has tested positive, 

or have positive test results. The model assumes that only people who are not symptomatic, or 

unaware that they have been in contact with a person with a diagnosis of COVID-19, would 

travel. 135 In my opinion, the omission is a significant one. It does not take into account human 

nature. For example, the two people who travelled to Queensland on 21 July 2020 were 

symptomatic on the flight and also lied about the fact that they had been in Victoria. The 

criminal justice system exists because there is a significant portion of people in the community 

who do not comply with societal norms upon which the criminal law is predicated. It would be 

na'ive not to think that a significant, but unquantifiable, proportion of the population would 

travel despite having symptoms or despite having been in contact with a person diagnosed with 

COVID-19. These matters indicate that the probability estimated by Professor Blakely of 

persons infected with COVID-19 travelling from New South Wales is underestimated. The 

extent of the underestimation cannot be quantified, and can only be described as significant. 
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207 A further difficulty with Professor Blakely's modelling is that it can only be done at a particular 

point in time. It takes no account of what may happen after that point. The probability of an 

infected person from a particular State travelling to Western Australia if the border restrictions 

were removed is, in substantial part, a function of the number of people in that State who are 

infected. As has been seen in New South Wales and Victoria, those numbers can change 

rapidly. Professor Blakely observed that the probability he calculated in respect of New South 

Wales in his report had increased eight-fold eight days later. He accepted that in the fluid and 

unstable position in that State, it is hard to be confident of what is going to happen in even a 

week's time 136
. Further, since the average incubation period is five to six days, the modelling 

relies upon data that reflects the past, not the current, level of infections. 

208 The border restrictions guard against the risk that people infected with COVID-19 will enter 

Western Australia at a time in the future. A precautionary approach requires that consideration 

be given to the potential for an increased incidence of COVID-19 in other States and Territories 

in the future. So, for example, while each of the experts has expressed the opinion that 

uncontrolled transmission is a very major concern, when specifically asked, the experts were 

unable to indicate whether community transmission in Victoria and New South Wales is 

presently controlled or uncontrolled. That it may be uncontrolled means that there is a risk that 

the numbers of infected people in those States could rapidly escalate. Any decision about the 

merits of removing the Western Australian border restrictions should take into account the 

possibility that the numbers of infectious people from those States travelling into Western 

Australia may, in a matter of weeks, be higher than estimated under Professor Blakely's model. 

209 In his oral evidence, Professor Blakely maintained that his modelling is a tool of analysis that 

could be useful for decision-making, but frankly warned that, "you would never make your 

decisions, technocratically, just on my model outputs; they are a starting point for discussion 

and more rounded decision-making" 137
. 

210 It may be noted that Professor Blakely converted the probabilities he calculated into median 

years until an outbreak. I do not think that measure is particularly helpful. Given the stochastic 

nature of COVID-19, an outbreak could be at the beginning of the median period or the end

there is no way to tell. It may be noted that Queensland had two cases from Victoria via New 

South Wales within eleven days of opening the borders to New South Wales. 
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Professor Collignon 

211 In his report of 7 July 2020, Professor Collignon considers that the contribution of the Western 

Australian border restrictions to containing the spread of COVID-19 within Western Australia 

in comparison to the Common Measures is fairly small 138.

212 In the joint expetis' report, Professor Collignon expresses the opinion that a quantitative 

assessment of the probability of persons travelling to Western Australia from interstate should 

be done. However, he notes that any resulting probability is subject to many variables, so that 

the calculated result is subject to wide confidence intervals, as well as changes in the data over 

time. He considers that a qualitative risk assessment is likely to be more helpful for 

predictions 139
.

213 Professor Collignon considers that the probability of an infected case arriving in Western 

Australia from a population or region in Australia where there has been no community 

transmission for 28 days is extremely low. He also says the chance is very low, but not zero, if 

there were a few cases over a period of time ( eg four per month in a very large population such 

as New South Wales), provided that good testing regimes and follow up procedures, together 

with quarantining and isolation regimes and other measures, are in place 140
.

214 Professor Collignon states that even when transmission rates for some populations or regions 

are relatively high, provided that steps are taken to significantly limit travel out of those 

regions, the risk would be low, but not zero, because the total numbers travelling from those 

regions would be reduced to low numbers (providing that these travel restrictions and 

quarantine and other measures were substantially adhered to) 141
.

215 Professor Collignon says that from an international perspective, COVID-19 rates are still very 

low in Australia. He considers that while there will be ongoing outbreaks and clusters within 

Australia, those outbreaks and clusters are better handled by targeted community and regional 

interventions rather than State-wide interventions 142
•

Dr Robertson 

216 Dr Robertson, in his report of 24 June 2020, expresses the opinion that if the border restrictions 

were removed, the likelihood of importation of COVID-19 would be low. He acknowledges 

that there is presently a risk under the current restrictions posed by exempt travellers, 

particularly those who are not required to quarantine. However, he considers the current risk 

of transmission under the current border restrictions to be negligible 143
. 
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217 Dr Robertson states that, although the risk of disease re-introduction is very difficult to 

quantify, he would estimate it at less than l 0%. However, the risk is not equal for all 

jurisdictions, with the major risk posed by Victoria. He considers that the risk from jurisdictions 

other than Victoria is less than l % 144
. He explained in his oral evidence that by this he meant 

that less than one person in a hundred would be carrying COVID-19 145
. He also explained that 

he meant very considerably less than one in a hundred 146
. He also said that this figure was an 

estimation based on perceived risk, rather than a calculation 147
. In his report, Dr Robertson says 

that if the restrictions remain in place, the risk of disease re-introduction and community 

transmission in Western Australia is much lower - less than 1 % 148
. 

218 In the joint experts' report of 23 July 2020, Dr Robertson states that the probability of an 

infected case arriving at the border is difficult to quantify in a meaningful way. He considers 

that the likelihood is a function of: the number of people crossing the border; the likelihood of 

infection with the virus, which will vary with the prevalence in the area and subareas they have 

left; the intermixing with other travellers from higher prevalence areas; willingness to travel 

when they have been recently exposed to illness or are unwell; screening controls in place at 

the border, which may pick up some disease and dissuade others from travelling; and border 

controls, including testing and home or hotel quarantine, which will dissuade others from 

travelling. He says that, for example, the extension of the Victorian exemption requirements 

(through quarantine requirements) has drastically reduced the numbers entering to 20 to 30 per 

day, but even so, Western Australia had an imported case from Victoria on 17 July 2020 149
. 

219 Dr Robertson adds that quantitative assessments are difficult in circumstances where the 

contributing factors are changing on a daily basis. His view is that qualitative assessments may 

be more useful as they better describe the complexity of the issue. He considers that risk, which 

is a function of likelihood and consequence, is a more useful measure than probability. He said 

that while the likelihood may be very low or low, the very high consequences would require 

that risk to be managed appropriately 150
. 

220 I have said that Dr Robertson's figures must be recognised as impressionistic estimates rather 

than attempts at calculation. I give no weight to the figures themselves. However, I accept 

Dr Robe1ison's assessment that there is some chance that COVID-19 will be imported with the 

present border restrictions in place, but that the probability would be substantially higher if 

they were removed. I also accept his view that the risk posed is not equal from all jurisdictions, 

with the major risk being posed by Victoria. 

Palmer v State of Western Australia (No 4) [2020] FCA 1221 52 



221 In the joint experts' report and his oral evidence, Dr Robertson referred to "border hopping", 

where a person leaves one State and enters another in order to be able to travel to a third State. 

Dr Robertson said that this practice had occurred on a number of occasions 151
. He added that 

opening the borders to such States would make Western Australia dependent upon the decisions 

of the other States in circumstances where they may apply different standards or risk 

assessments 152
. Dr Robertson also accepted that, on public health grounds, opening the borders 

to such States could be considered. However, that would depend upon the border controls 

applied by each State or Territory. Dr Robertson said that he would not agree with removing 

the border restrictions to Queensland and the Northern Territory because they utilise border 

restrictions based on "hotspots", which he considers to be fundamentally flawed 153
.

Associate Professor Lokuge 

222 Associate Professor Lokuge considers that where there is substantive uncertainty in important 

parameters, an approach to public health decision-making that relies on qualitative assessment 

of probability, rather than quantitative assessment based on calculations or modelling, is 

preferable 154
. Associate Professor Lokuge, as an epidemiologist, has in the past performed 

modelling in a number of situations involving the control of pandemics, but considers that in 

this particular situation, for this particular question, modelling is uninformative. In particular, 

she considers that, given the level of change in the incidence of community transmissions, the 

estimates are not useful for predicting what might happen even in a week's time 155
. 

223 In her repo1i of 26 June 2020, Associate Professor Lokuge addresses the risk of infected 

persons entering the Western Australian community or population if the border restrictions 

were removed. She considers that the probability of an individual with SARS-Co V-2 entering 

Western Australia from another State is dependent upon the level of community transmission 

in that State, the number of travellers from that State entering Western Australia, and the 

measures applied to prevent infected or incubating individuals from entering the Western 

Australian community if they enter the State 156
.

224 Associate Professor Lokuge considers that while the absolute probability of an importation into 

Western Australia from a State where community transmission is occurring will be above zero, 

the probability cannot be known or quantified from reported data. 157
. She considers that the 

probability of an interstate traveller entering the Western Australia community while infected 

also depends upon what measures are applied to that traveller once they enter the State but prior 

to entering the wider community. This is determined by quarantine measures applied on entry. 
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She notes that the Australian Health Protection Principal Committee has restated support for a 

14 day quarantine period. She notes that mandatory hotel quarantine has largely been effective 

in preventing infected individuals initiating community transmission, although there had been 

clusters in Victoria resulting from the failure of quarantine measures. She says that testing at 

Day 12 of the quarantine period, as is the current protocol in Western Australia, allows 

identification of those who are likely to be infectious on release from quarantine. If an infected 

individual does leave quarantine while infectious or becomes infectious after leaving, 

surveillance systems are in place to detect that individual. However, these systems will not be 

able to identify all such individuals prior to opportunities arising for them to transmit the 

infection 158
. 

225 Associate Professor Lokuge assesses the probability of SARS-Co V-2 community transmission 

arising in Western Australia if the border measures are removed as "high", using another 

decision-tree algorithm from the paper described earlier. Associate Professor Lokuge assesses 

the probability of SARS-CoV-2 being introduced into Western Australia under the current 

border restrictions as "minimal", but if the border control measures are lessened or lifted, the 

probability increases to "high". This is due to a negative response to the question, "Are 

effective control measures in place to mitigate against these [routes of introduction of the 

diseases into the region?]" 159
. 

226 Associate Professor Lokuge considers that under the current border restrictions, the probability 

of community transmission in Western Australia is low, but the impact is very high. If the 

border controls were lessened or lifted, the impact remains very high, and the probability would 

increase to high. She considers that this requires the maintenance of the border restrictions 

while community transmission in other regions of Australia has not been demonstrated to have 

ceased 160
. 

227 Associate Professor Lokuge states that if there were cases present within a local community or 

population, the Containment Measures or Personal Isolation Measures would likely not be 

adequate to prevent all local community transmission 161
. 

228 I refer to my summary of Associate Professor Lokuge's supplementary report at [103]-[105]. 

229 Associate Professor Lokuge considers that every effort should be made to prevent such 

impo1iations into Western Australia through border closures. That opinion, it must be 

recognised, is based purely upon a public health perspective. That opinion, as the applicants 
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and the Commonwealth point out, does not take into account the reality that the borders are not 

"closed", but only restricted. 

230 Associate Professor Lokuge also notes in her supplementary report that the largest cluster in 

Sydney in this current resurgence has been linked to a single case from Melbourne. That 

individual was asymptomatic when he travelled to Sydney and he subsequently infected 

colleagues at a workplace, who then attended an event at a hotel. She notes that the individual 

had travelled from Melbourne prior to identification of greater Melbourne as an area of 

increased transmission. This demonstrates the limitations in applying border control measures 

to very localised areas of reported community transmission. Patterns of work, schooling and 

social interaction, and the fact that community transmission by definition implies unrecognised 

disease in the community, mean that by the time an area reports community transmission, a 

wider spread has probably occurred 162
. 

231 Associate Professor Lokuge was asked to consider whether a range of further measures in 

Western Australia would be as effective in reducing the risk of community transmission of 

SARS-CoV-2 in Western Australia in the absence of the border restrictions. She considers that 

these measures, in whatever combination, would not be as effective without the maintenance 

of the border restrictions. That is because prevention of movement is the only measure that can 

be guaranteed to prevent entry of cases into Western Australia and prevent community 

transmission 163
. 

232 I note Associate Professor Lokuge's comments regarding the risks of COVID-19 transmission, 

summarised at [106], and her conclusion, discussed at [132] that border closures are an 

essential component of public health measures for controlling COVID-19. 

2,,,,
.J.J In the joint experts' report, Associate Professor Lokuge states that, as has been seen in Victoria, 

outbreaks can remain hidden until they are quite large. The numbers of reported cases of 

community transmission therefore cannot be used as a reliable indicator of the true number of 

hidden cases 164. 

234 Associate Professor Lokuge considers while there is community transmission, it is not possible 

to quantify the true number of cases without a high degree of imprecision. She considers that 

the estimates of levels of infection by Associate Professor Senanayake do not take into account 

this imprecision, and are therefore potentially misleading. She also considers that the first part 

of the model used by Professor Blakely does not account for population heterogeneity, which 
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she considers a source of uncertainty even more important than statistical imprecision when 

modelling highly clustered infectious diseases such as COVID-19 165
. 

235 In the joint experts' report, Associate Professor Lokuge notes that all experts agree that if there 

have been no cases of community transmission (ie locally acquired cases with an unknown 

sources of infection) for 28 days in the State or Territory of origin then that is a situation of 

low/no transmission. She considers that the reasonable conclusion from this is that any setting 

that has not reached this point of low/acceptable transmission would constitute a higher 

probability of transmission than one which had, and therefore effective controls should be 

applied between such settings. This would mean the application of control measures between 

Western Australia, which has reached this point, and other States which have not, such as 

Victoria and New South Wales 166
.

Conclusions upon the probability of persons infected with COVID-19 entering Western 
Australia if the border restrictions were removed completely 

236 Assessing the probability that persons infected with COVID-19 would travel from interstate 

into Western Australia if the border restrictions were removed requires a prediction to be made 

about the consequences of a hypothetical scenario. The prediction involves two integers, which 

must themselves be predicted. The integers are the absolute numbers of people who would 

travel to Western Australia from other States and Territories if the border restrictions were 

removed, and the numbers of those people who would be infectious when travelling. The time

frame over which the probability is to be determined is a matter for the High Court, but I will 

proceed on the basis that the short-term (a month) to medium term (six months) is relevant. 

237 Assessing the probability requires consideration of many uncertain and variable factors. It 

involves initially determining the numbers of people in each State and Territory who are 

presently infected with COVID-19, and considering the numbers that may be in the short to 

medium term future. The assessment requires consideration of the proportion of such infected 

people who would travel to Western Australia if the border restrictions were removed. That 

will be influenced by the numbers of people who are identified as having COVID-19 or are at 

significant risk because of contact with a person who has the disease, since it can be assumed 

that those people would generally be isolated in their home States or Territories. However, 

there will be people who travel because they do not know that they are infected because, for 

example, they are asymptomatic or pre-symptomatic. These matters require consideration of 

the qualities of COVID-19 in circumstances where that understanding is limited. So, for 
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example, the proportion of people who are infected with COVID-19 and never develop 

symptoms (but are still infectious) is the subject of widely ranging estimates 167. 

238 There are many other uncertainties because the likelihood of persons travelling interstate when 

infected depends upon the vagaries of human behaviour. The variables include what proportion 

of people would refrain from travelling when they suspect that they are, or may be, infected, 

and what proportion would not. This depends upon factors including what proportion of people 

with mild symptoms would obtain testing, which, in turn, depends, as Associate 

Professor Lokuge explained, upon the heterogeneity of the population, including economic, 

cultural, religious, language and other factors. For example, testing rates for people displaying 

flu-like symptoms have been less than 50%, and that may be influenced by factors such as 

whether the person is in casual employment and disinclined to be tested since a positive test 

will mean they cannot work and earn income. The effectiveness of contact-tracing is also 

relevant. 

239 There is a direct correlation between the absolute numbers of people infected with COVID-19 

in a State or Territory and the probability that infected persons would travel from that State or 

Territory. However, the numbers in States where there is ongoing community transmission are 

changing daily at present. 

240 Another uncertain factor is whether the total number of people who would travel to Western 

Australia if the restrictions were removed would return to the levels of, say, March 2020. 

Professor Blakely has assumed that the number of people travelling to Western Australia would 

be half the pre-pandemic level. 

241 These kinds of uncertainties make it difficult to accurately assess the probability that persons 

infected with COVID-19 would travel to Western Australia if the border restrictions were 

removed, whether the assessment is done quantitatively or qualitatively. 

242 Associate Professor Senanayake and Professor Blakely have attempted to make statistical 

estimates of the probability. I do not consider that any weight can be given to the estimates 

made by Associate Professor Senanayake. 

243 Professor Blakely acknowledges the uncetiainties involved in his modelling, and concedes that 

the true probability might range from one-quarter to four times of the percentages he has 

calculated. Further, the rapidly changing level of community transmission means that the 

estimates are not necessarily useful for predicting what might happen in even a week's time. 
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In addition, the modelling does not account for people who would decide to travel despite 

knowing that there is a significant chance that they are infected. Professor Blakely's estimates 

in the first part of his modelling do not take into account population heterogeneity (although 

the second part, based on the Wilson simulation modelling, does). There is considerable force 

in Associate Professor Lokuge's opinion that, in these circumstances, Professor Blakely's 

modelling is uninformative. There is also a risk that mathematical modelling may give a false 

impression of certainty where there is much unce1tainty. 

244 However, I consider that Professor Blakely's modelling offers some value in decision-making 

about the necessity for and utility of the border restrictions, providing that its limitations are 

recognised and kept firmly in mind. The modelling is, as Professor Blakely frankly 

acknowledges, a tool of analysis and a starting point for discussion, but cannot be solely relied 

upon for decision-making. 

245 I have accepted that decision-making about measures to deal with the health risks posed by the 

pandemic requires a precautionary approach, given the uncertainties and the potentially severe 

consequences of an outbreak. In that context, the modelling is useful where it reveals a 

quantitatively high or substantial probability that a person infected with COVID-19 would 

travel to Western Australia from a particular State. The modelling is of less utility when it 

reveals a quantitatively low probability of an infectious person travelling from a paiticular State 

where there is ongoing community transmission - given the uncertainties in the inputs and 

the rapidly changing circumstances, a precautionary approach would require that less reliance 

be placed upon the figures produced when considering whether the border restrictions should 

be removed. 

246 I accept the opinions of Associate Professor Lokuge, Dr Robe1tson and Professor Collignon 

that a qualitative assessment of the probability is more useful than a quantitative one, given the 

uncertainties involved in a quantitative assessment. It may be noted that Associate 

Professor Senanayake and Professor Blakely ultimately resorted to qualitative descriptions of 

probability in the joint experts' report. 

247 The experts agree that the probability of an infectious person travelling to Western Australia 

differs between the States and Territories. They agree in the joint expe1ts' report that there is a 

very low or negligible probability of infectious persons travelling from States or Territories 

where there have been no cases of community transmission with an unknown source for 28 

days. It may be noted that their view is based upon the unlikelihood of there being any persons 
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m such a State or Territory infected with COVID-19 through community transmission. 

However, the probability of infectious persons travelling from such a State or Territory also 

depends upon "border hopping", which I will discuss later in these reasons. 

248 The experts differ in their qualitative assessments of the probability of an infectious person 

traveling from States or Territories where there has been community transmission from an 

unknown source within 28 days. 

249 Professor Collignon considers that the probability is very low if there are only a few cases 

(eg four per month in a large population such as New South Wales). He also considers that 

even where transmission rates are relatively high in some regions, providing that steps are taken 

to significantly limit travel out of these regions, then the probability is low because the numbers 

travelling from those regions will be reduced to low numbers 168. Professor Collignon's 

opinions recognise that the absolute numbers of infectious people in a State and measures taken 

to limit travel out of that State are relevant. 

250 Dr Robertson's assessment is that the probability of COVID-19 being imported into Western 

Australia is presently low, but would be substantially higher if the border restrictions were 

removed 169.

251 Associate Professor Lokuge assesses the probability of community transmissions arising in 

Western Australia if the border measures are removed as "minimal" under the current border 

restrictions, but "high" if they are lessened or removed. She arrives at this assessment through 

the application of a decision-tree algorithm. When the algorithm is applied in the context of 

COVID-19, whether the likelihood of an infectious disease causing infection in a defined 

population moves from "minimal" to "high" depends, in part, on the response to the question, 

"Are effective control measures in place to mitigate against these [routes of introduction of the 

diseases into the region?]". That question emphasises the importance of border controls in 

assessing the probability - if there is an effective barrier, there will be minimal chance of 

infection getting through to the community 170. 

252 The algorithm is criticised by the applicants and Commonwealth as blunt and uncertain. For 

example, it is unclear whether the question "Are effective control measures in place ... ?", 

requires that a border measure must be completely effective. Associate Professor Lokuge's 

opinion that the present border restrictions are "effective" for the purposes of the question 

requires an evaluative judgment that, despite the exemptions, the border restrictions are 
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effective. However, it is not clear whether the algorithm accounts for border controls which are 

partially, but not completely, effective 171
• Nevertheless, even if it is assumed that the question 

requires 100% effectiveness, applying the logic of the algorithm, if completely effective border 

controls almost eliminate the likelihood of infection being transmitted into the population 

(giving a "minimal" rating), substantially effective border controls should reduce the likelihood 

substantially. Conversely, removing substantially effective controls would substantially 

increase the likelihood of transmission of infection. I have accepted that the border restrictions 

are substantially effective. 

253 I accept that the algorithm used by Associate Professor Lokuge is a useful tool for decision

making in this context. However, it is merely a tool, and cannot dictate any outcome. 

254 In the analysis that follows, I will give my qualitative assessments of the probability of 

importation from elsewhere in Australia. I will apply the following scale of values: 

• Very low (negligible)

• Low

• Moderate

• High

• Very high

Australia overall and Victoria 

255 The Directions restrict travel into Western Australia from everywhere else in Australia. It is 

necessary to consider the overall probability of an infected person travelling into Western 

Australia from anywhere else in Australia if the border restrictions were removed. 

256 Since Victoria has by far the highest numbers of active cases of COVID-19, the overall 

probability of an infected person presently entering Western Australia from elsewhere in 

Australia if the border restrictions were removed can be considered by reference to the present 

outbreak in Victoria. 

257 On 27 July 2020, the total number of active cases in Victoria was 4,542. The number of 

transmissions from unknown sources in respect of these active cases is not clear from the data. 

However, the total number of cases that had been acquired through unknown sources had 

increased by 127 between 24 and 27 July 2020 172
, so that it is apparent that there is ongoing 

community transmission from unknown sources in Victoria. 
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258 The experts seem to be agreed that Western Australia should not remove its border restrictions 

with Victoria, given the current high levels of community transmission in Victoria. 

Professor Collignon's view may perhaps be seen as equivocal, but he did not dissent from 

Associate Professor Lokuge's comment in her oral evidence that the experts were agreed upon 

this issue 173. None of the expe1ts were able to give an opinion as to whether community

transmission in Victoria is presently under control or uncontrolled, so there is a substantial risk 

that infections in that State will continue, and that the numbers could increase, over the coming 

weeks. 

259 Professor Blakely assesses it as certain that there would be at least one outbreak per month in 

Western Australia based on the numbers of infections in Victoria on 23 July 2020 174. Under

the algorithm she used, Associate Professor Lokuge assesses the probability as high 175. 

260 I accept the opinion of Professor Collignon that the assessment of the probability of an infected 

case travelling to Western Australia must be qualified by measures that Victoria has in place 

which restrict the movement of Victorians 176. At the time of the hearing, the Victorian Stay

Safe Directions (No. 6) allowed a person who ordinarily resides in Victoria, other than those in 

Restricted Areas, to leave their residential premises for any reason, subject to certain 

restrictions, such as limitations upon attendance for work or higher education 177. Under the

Stay at Home Directions (Restricted Areas) (No. 3), persons who ordinarily reside in a 

Restricted Area were not permitted to leave their residential premises except for limited 

purposes, described as "necessary goods or services", "care or other compassionate reasons", 

"work or education", "exercise or outdoor recreation" and "other specified reasons" 178• The

presence of these directions would reduce the probability that persons would travel from 

Victoria to Western Australia if the border restrictions were removed, but the extent can only 

be assessed on an impressionistic basis. The removal of the border restrictions would still leave 

it open for a broad range of people to travel from Restricted Areas and other areas of Victoria 

to Western Australia. That would leave Western Australia in a position of vulnerability to the 

importation of COVID-19 from Victoria, and the extent of that vulnerability would depend in 

part upon the Victorian restrictions remaining in place. 

261 The numbers of infectious people entering from Victoria involves an interplay between border 

restrictions and the mandatory quarantine requirements in place in Western Australia. 

Quarantine requirements for a number of categories of exempt Victorian travellers have been 

imposed since 9 July 2020 under the Directions 179. As Dr Robertson noted, the quarantine
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requirements have reduced the numbers entering Western Australia from Victoria to 20 to 30 

per day at present. Even so, Western Australia had an imported case from Victoria on 17 July 

2020 180. The numbers of people arriving would increase if the border restrictions were 

removed. 

262 In view of the current numbers of active cases, including from unidentified sources in Victoria 

I find that there would be a high probability of infectious persons travelling to and entering 

Western Australia from Victoria if the border restrictions were removed. That also reflects the 

probability from Australia as a whole. 

263 I accept the opinions of the experts that, on public health grounds, the Western Australian 

border restrictions should not be removed in respect of Victoria at the present time. 

New South Wales 

264 On 27 July 2020, there were 160 active cases in New South Wales. The number of those cases 

with an unknown source is unclear from the material before the Court, but there are at least 

some people in that category181 . 

265 Professor Blakely estimates, based on figures at 23 July 2020, that there is a 4% chance that 

there will be a single undetected infected traveller in a month from New South Wales to 

Western Australia. He also estimates a 3.62% probability of at least one outbreak per month in 

Western Australia 182. Professor Blakely considers that there is a margin for error in his figures 

of up to four times, which would raise the outer limit to about 14%. Professor Blakely's 

modelling also understates the true probability because it does not take into account the 

proportion of people who would travel when they knew they had symptoms of COVID-19 or 

had been in contact with someone who had been diagnosed. 

266 Professor Blakely's figures also fail to take into account the possibility that the number of cases 

in New South Wales may increase in the future. Professor Blakely acknowledges that decision

makers "absolutely" should take into account the risk of future outbreaks in a particular 

State 183. That is consistent with the application of a precautionary approach. The experts were

unable to say with certainty whether the current outbreaks in New South Wales are under 

control or uncontrolled. Professor Blakely, for example, finds it concerning that there are a 

number of pockets of cases, and considers the situation is on a "knife's edge" 184. 

267 It does not appear that there are any restrictions in place in New South Wales preventing its 

residents from travelling to Western Australia 185.
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268 I am satisfied that there is a moderate probability that persons who are infected with COVID-

19 would travel to Western Australia from New South Wales in the short to medium term if 

the border restrictions were removed. 

269 The opinions of Associate Professor Lokuge and Professor Blakely are that, on public health 

grounds, the Western Australian border should not be opened to States with active community 

transmissions from unknown sources within two incubation periods (28 days). These opinions 

are consistent with a precautionary approach. I accept their opinions. New South Wales is in 

that category. 

Tasmania 

270 The experts agree that where there have been no reported cases of community transmission of 

COVID-19 from unknown sources in a State or Territory for two incubation periods (28 days), 

the disease can be described as "eliminated", and this is "as low risk a situation as can 

reasonably be hoped for". The experts' opinions must be subject to the particular border 

controls, and recent changes in those controls, of each relevant State or Territory. For example, 

if the borders of a particular State have remained open, or have recently been opened, to a State 

where there is ongoing community transmission, there must be a risk of existing but 

unidentified community transmission within the first State or Territory, given the possibility of 

asymptomatic and pre-symptomatic cases. I also accept Dr Robertson's opinion that the 

probability of importation from a State without community transmission depends upon the 

nature, strength and enforcement of border controls in that State. 

271 At the time of the hearing, there had been no reported cases of community transmission within 

the last 28 days in Tasmania 186. On that basis, and on the basis of the experts' opinions, it must 

be concluded that the probability that there is presently any community transmission of 

COVID-19 in Tasmania is very low or negligible. 

272 However, another factor affecting the probability that a person infected with COVID-19 would 

travel from a State in the position of Tasmania to Western Australia if the border restrictions 

were removed is the issue of "border hopping" to which Dr Robertson referred. Given that this 

practice has been detected by Western Australia on at least four occasions in the past, it is a 

real, and not fanciful, risk 187. 

273 The risk is lessened by the border controls presently in place in Tasmania. Tasmania requires 

people entering the State to remain in specified quarantine for 14 days, subject to certain 
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exceptions 188. Further, the risk from border hopping would be confined to those who have been

in an area with ongoing community transmission within the last 14 days. 

274 I conclude, on the basis of the evidence placed before the Court, that there is presently a very 

low probability of a person infected with COVID-19 entering Western Australia from 

Tasmania if the border restrictions were removed. 

South Australia 

275 When the evidence was given, there had been no reported cases of community transmission 

within the last 28 days from South Australia 189. On that basis, it can be concluded that the

probability that there is any community transmission in South Australia is very low. 

276 However, South Australia has looser border controls than Tasmania. It allows people from 

Queensland, amongst other States, to enter without quarantining. It prohibits non-residents 

entering from Victoria, but permits residents to enter provided they self-quarantine. It is 

apparent that self-quarantining is substantially less effective than quarantining in a guarded 

hotel 190. Therefore, there is a risk of South Australia importing cases of COVID-19.

277 I conclude that the probability of a person infected with COVID-19 entering Western Australia 

from South Australia if the border restrictions were removed is low.

Australian Capital Territory 

278 When the evidence was given, there had been no reported cases of community transmission 

within the last 28 days in the Australian Capital Territory 191 . 

279 The borders of the Australian Capital Territory are closed to Victoria, but remain open to New 

South Wales 192. There have been recent community transmissions of COVID-19 in New South

Wales from unknown sources, but as it takes an average of five to six days for symptoms to 

manifest, it cannot be said with certainty that there is no present community transmission in 

the Australian Capital Territory. However, I find that the probability is very low. 

280 Regardless of whether there is currently any community transmission, the Australian Capital 

Territory is more vulnerable to transmissions from people entering from New South Wales and 

perhaps Queensland. This would, in turn, leave Western Australia more vulnerable to "border 

hopping" travellers arriving from the Australian Capital Territory. 
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281 I conclude that there is a low probability that a person infected with COVID-19 would enter 

Western Australia from the Australian Capital Territory if the border restrictions were 

removed. 

Northern Territory 

282 When the evidence was given, there had been no reported cases of community transmission 

within the last 28 days in the Northern Territory 193. I find that there is a very low probability

that there is any current community transmission in the Northern Territory. 

283 There remains the issue of "border hopping". Further, the Northern Territory uses a "hotspot" 

regime of border control, which, as I will discuss later in these reasons, can be less effective 

than State-wide restrictions. Dr Robertson expressed concern about the efficacy of the regime 

in the Northern Territory and Queensland 194
. I consider the Northern Territory to be somewhat 

vulnerable to incursions of COVID-19, which would leave Western Australia more vulnerable 

if the border restrictions were removed. However, the extent of the vulnerability must depend 

upon the width of the hotspots. 

284 The Northern Territory presently requires people from Victoria and those who have been in the 

greater Sydney area in the last 14 days to quarantine for 14 days. There have been community 

outbreaks in areas of New South Wales outside Sydney, but Sydney seems to be the principal 

area of concern. I accept that the width of the hotspots declared by the Northern Territory does 

provide substantial protection 195
.

285 I conclude that there is a low probability that a person infected with COVID-19 would enter 

Western Australia from the Northern Territory if the border restrictions were removed. 

Queensland 

286 Before 28 June 2020, there had been no reported cases of community transmission in the 

preceding 28 days in Queensland 196
.

287 Until 10 July 2020, border measures imposed under the Public Health Act 2005 (Qld) required 

some persons entering Queensland to quarantine and prohibited other persons from entering 

Queensland. From 10 July 2020, the measures were loosened so that persons were prohibited 

from entering Queensland if they had been in a declared "hotspot" in the 14 days prior to 

entering Queensland, subject to certain exceptions. At that time, all of Victoria had been 

declared a hotspot, but no part of New South Wales had been so declared 197
.
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288 On 21 July 2020, within 28 days of the border restrictions being loosened, two persons infected 

with COVID-19 travelled from Victoria to Queensland via New South Wales, and remained in 

the community undetected for seven days. There had been, by the final day of evidence, 

identification of a third person who had also done so. The measures taken by public health 

authorities to contain any possible outbreak included closing a school, a restaurant, shopping 

centres and aged care facilities 198.

289 The expert witnesses were unable to say whether the situation in Queensland is under control, 

as it is too early to tell. The probability of there being community transmission in Queensland 

is uncertain. 

290 Even if the outbreak is controlled, there remains the weakness of using a "hotspot" regime, 

which would leave Western Australia with some vulnerability if the border restrictions were 

removed. There is also the issue of "border hopping". Both weaknesses were demonstrated in 

the case of the three persons who travelled to Queensland. 

291 The probability that an infected person would travel from Queensland to Western Australia in 

the short term if the border restrictions were lifted is presently too uncertain to allow an 

assessment to be made. In this state of uncertainty, I consider that the views of Associate 

Professor Lokuge and Professor Blakely that the Western Australian border should remain 

closed to any place with community transmission from unknown sources within the last 28 

days should be extrapolated to the situation where it is unknown whether there is ongoing 

community transmission from unknown sources. To the extent that Professor Collignon's 

evidence was otherwise, it was inconsistent with a precautionary approach and I reject it 199
.

The probability that an infectious person who enters Western Australia would transmit 

the disease, and the probability of such transmission causing an uncontrolled outbreak 

292 The experts agree that rapid uncontrolled transmission resulting from the introduction of a 

single infected individual to a community has been demonstrated to have occurred in multiple 

settings where there is otherwise good surveillance and testing control. That has occurred, for 

example, in South Korea, Singapore, Victoria, New South Wales and Tasmania200
.

293 COVID-19 is highly infectious. Associate Professor Lokuge considers that if the virus were 

reintroduced into Western Australia, the reproduction rate would be approximately 2-2.520 1,

while Professor Blakely's opinion is that the rate would be approximately 2202. In other words, 
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each infected person would, on average, infect 2-2.5 other people. The spread would be 

exponential. 

294 Professor Blakely states in the joint experts' report that whether a case causes a large outbreak 

is a function of203 : 

Chance - COVID-19 is inherently stochastic, and we cannot control all factors that 
will dampen or amplify an outbreak. 

Degree of physical distancing, limited group size, and other societal changes in place 
in the destination state or territory. 

Whether a super spreader is one of the initially infected people, and asymptomatic 
( overlaps with chance). 

The adequacy of smveillance systems, contact tracing and testing. 

The rapidity of the destination state response, e.g. rapid testing through to rapid zonal 
lockdowns. 

295 Professor Blakely observes that quantifying all these factors and giving accurate estimates of 

probability that one case precipitates a substantial outbreak would very challenging. 

296 The experts agree that Western Australia has strong surveillance and testing systems 204.

Western Australia has been successful in containing outbreaks in the past. It did so, in the 

period up to 12 April 2020.

297 I conclude that whether a single person transmits the disease, and the extent of any outbreak, 

is very much a matter of chance. Some people, known as "super spreaders", may infect 

numerous contacts, while there are others who are less likely to do so. I have already described 

the evidence of Associate Professor Lokuge concerning the clustered and uneven distribution 

of cases, or heterogeneity. The expe1ts agree that the spread of the disease is stochastic and 

unpredictable. 

298 In view of the highly infectious nature of the disease, I conclude that if persons infected with 

COVID-19 entered the Western Australian community from elsewhere in Australia, there 

would a high probability that they would transmit the disease into the Western Australian 

population. 

299 However, not all community transmission of COVID-19 results in uncontrolled outbreaks. 

Therefore, the probability of an infectious person causing an uncontrolled outbreak in Western 

Australia is lower than the probability of the person causing community transmission. The 

application of the Common Measures in Western Australia and high levels of testing would 
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reduce the prospect of an uncontrolled outbreak. However, as has been seen in Victoria, such 

measures cannot eliminate the risk of an uncontrolled outbreak. The probability of an 

uncontrolled outbreak cannot confidently be predicted because of the stochastic nature of 

transmission of the disease. 

300 If an infected person causes community transmission in Western Australia, the transmission 

may be, at least for a time, uncontrolled. All that can be said is that there is at least a moderate 

risk of an uncontrolled outbreak for a time if the virus is imported into Western Australia and 

transmitted into the community. 

301 The Amended Reply refers to "uncontrolled and uncontrollable outbreaks". It is not apparent 

that any outbreak is "uncontrollable". However, an outbreak may be uncontrolled until it is 

brought under control through the application of control measures, or simply through attrition. 

302 In am satisfied that, because the extent of the risk cannot confidently be assessed and the 

consequences of an uncontrolled outbreak are potentially serious, from a public health 

perspective, the application of the precautionary principle is required. 

The probability of persons infected with COVID-19 entering Western Australia under 

the present border restrictions 

303 Because exempt travellers are permitted to enter Western Australia under the existing border 

restrictions, there presently exists a chance that some of them may import the virus into Western 

Australia. It is relevant to assess that probability, so that a comparison can be made with the 

probability of importation if the border restrictions were removed. 

304 There are about 470 exempt travellers who enter Western Australia per day, or about 3,290 per 

week. Dr Robertson considers that the greatest present risk is from interstate freight drivers, 

who are not required to quarantine205
. Freight drivers are only permitted to remain in Western 

Australia for so long as reasonably required for their work. People who have been in New 

South Wales or Victoria in the previous 14 days, in certain categories, including freight drivers, 

must comply with social-distancing, hygiene and mask-wearing precautions. It is unlikely that 

there would be full compliance with these measures. Those exempt travellers in other 

categories who have been in New South Wales or Victoria must comply with quarantine and 

other directions. There is no evidence about the proportion of the exempt travellers required to 

quarantine. 
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305 Associate Professor Lokuge and Dr Robertson consider that the probability of an interstate 

traveller importing the virus into Western Australia under the present border restrictions is low. 

I have accepted the opinion of Associate Professor Lokuge that limiting the numbers of entrants 

to some 9% - 13% of the numbers before the border restrictions has reduced the probability 

that COVID-19 would be imported into Western Australia to a broadly proportionate degree. 

Taking into account the current numbers of entrants and the quarantine requirements that exist 

for a number of categories of entrants, I assess the probability of importation under the existing 

border restrictions as low. 

306 The requirement under the Directions for some entrants to wear masks for 14 days does not 

reduce the risk of importation of cases, but reduces the risk of transmission once imported to 

some extent. The extent cannot be estimated given a lack of evidence about the numbers of 

people the requirement applies to. 

307 It may also be noted that there is another potential source of transmission of the virus into the 

Western Australian population that the Directions do not guard against. Western Australia 

accepts international arrivals, capped at 525 per week206
. There are, on average, 1,600 people 

undertaking hotel quarantine in Western Australia207. There is some risk of failure of quarantine 

measures, illustrated by the Victorian situation and by the previous infections of three hotel 

quarantine workers in Western Australia 208. However, the measures have since been 

reviewed 2°9, and I infer that this risk is presently low. 

The effectiveness of alternative measures to reduce the probability of a person infected 
with COVID-19 entering the Western Australian population 

308 Professor Blakely considers that if the border restrictions were removed, there would be a 

100% chance of at least one outbreak of COVID-19 per month resulting from Victorian 

travellers entering Western Australia. Professor Blakely was asked to model the effect of 

various alternative measures that could be implemented that might reduce that probability. The 

measures were entry and exit screening, the use of face masks on aeroplanes, PCR testing on 

the second and twelfth days after entry, mandatory wearing of face masks in the first 14 days 

in Western Australia and mandatory quarantining for the first 14 days210
. 

309 Professor Blakely's conclusion was that exit and entry screening plus face masks on planes 

plus PCR testing on the second and twelfth days, would only reduce the probability to 99.8%. 

The use of all of those measures plus mandatory face masks for the first 14 days would reduce 
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the probability to 75.7%. If travellers from Victoria were quarantined for the first 14 days, the 

probability would be reduced to 62.3%211 • 

31 O Professor Blakely estimates that there is a 4% chance that there will be an undetected infected 

traveller arriving in Western Australia from New South Wales per month, and a 3.62% 

probability of at least one outbreak per month. With exit and entry screening plus face masks 

on planes plus PCR testing on the second and twelfth days, the probability of an outbreak would 

reduce to 1.13%. With those measures, plus mandatory mask wearing for the first 14 days, it 

would reduce to 0.26%. With quarantining for the first 14 days, the probability would reduce 

to 0.18%. It may be seen that under Professor Blakely's modelling, the probability in respect 

of New South Wales would reduce substantially with the use of such measures212
. 

311 However, the margin for error allowed by Professor Blakely is of up to four times the 

probability estimates. Further, the possibility of deliberate non-compliance with mask wearing 

and other requirements must be taken into account. 

312 The criticisms made by Associate Professor Lokuge about the lack of utility of the modelling 

must extend to these alternative measures. However, she has not separately addressed these 

measures, other than mandatory quarantine, on a qualitative basis. 

313 The uncertainties involved in the modelling must be acknowledged, but I consider the 

modelling to be of some use. 

314 It can be concluded that the combination of exit and entry screening, face masks on planes, 

PCR testing and mandatory mask wearing for 14 days would reduce the probability of an 

infected person causing an outbreak of COVID-19 in the Western Australian population to 

some extent. The difficulty, however, is the fallibility of each of these measures. The screening 

measures would not pick up, at least, asymptomatic and pre-symptomatic cases. PCR testing 

is imperfect and misses some 15% of infections. The effectiveness of the requirement to wear 

masks is subject to human failings. The extent to which these measures would reduce the 

probability is difficult to assess, but it may be concluded that they would reduce the probability 

by a significant degree. 

315 The border restrictions presently reduce the probability of COVID-19 being imported into 

Western Australia to a very substantial extent, broadly by somewhere in the region of 85%--

90%. Screening and PCR testing would not have the same effectiveness in preventing 

importation of the virus. The wearing of masks would not have any affect on the importation 
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of the virus, except to the extent it may reduce transmissions on planes, but would assist to 

contain its spread. I conclude that the border restrictions are more effective than the 

combination of such alternative measures would be. 

316 It may be noted that Western Australia has already introduced requirements under the 

Directions for some exempt travellers from Victoria and New South Wales to wear masks for 

14 days. Further, the Presentation for Testing Directions (No 3) (WA) requires persons entering 

Western Australia from Victoria or New South Wales to be tested within 48 hours and again 

on the eleventh day213
. The border restrictions add a layer of protection over these measures 

against the importation of COVID-19. 

317 Taking into account Professor Blakely' s estimates, if the border restrictions were replaced by 

the combination of exit and entry screening, face masks on planes, PCR testing and mandatory 

mask wearing for 14 days, I conclude that there would be a high probability of infected persons 

entering from Victoria transmitting the virus into the Western Australian community. 

318 The probability in respect of travellers from New South Wales would be moderate. 

319 The probability in respect of travellers from Queensland would be uncertain. 

320 The probability in respect of travellers from South Australia, the Australian Capital Territory 

and the Northern Territory would be low. 

321 The probability in respect of travellers from Tasmania would be very low. 

322 Professor Blakely also modelled the probability of COVID-19 being transmitted into the 

Western Australian community if mandatory quarantining for 14 days, together with entry and 

exit screening and masks on planes were introduced, assuming the removal of the border 

restrictions. 

323 Professor Blakely' s report does not explain the nature of the quarantine measures he models. 

However, his instructions were to model a quarantine regime, "whether by way of self

isolation, hotel quarantine or some other form" 214
. In that context, his assumption of no 

"leakage" is unrealistic, as self-quarantining would be much less effective because of the 

likelihood of non-compliance by a significant proportion of people 215
. That has been the 

experience in other States, as is described in the Draft Consolidated Special Case. 

324 Associate Professor Lokuge's opinion is that mandatory hotel quarantining has been largely 

effective in preventing infected individuals from initiating community transmission, although 
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she notes that there have been clusters in Victoria resulting from the failure of quarantine 

protocols. She also states that testing at Day 12 of the quarantine period, as is the current 

protocol in Western Australia, allows identification of those who are likely to be infectious on 

release from quarantine. She says that if an infected individual does leave quarantine while 

infectious or becomes infectious after leaving, surveillance systems are in place to detect that 

individual, but the systems will not be able to identify all such individuals prior to opportunities 

arising for them to transmit the infection 216. 

325 There are presently an average of 1,600 overseas and interstate travellers per week undertaking 

hotel quarantine in Western Australia. 217 I have already concluded that there is a low risk of 

transmission into the Western Australian population under the present quarantine protocols. 

326 Subject to one issue, if mandatory hotel quarantine replaced the current border restrictions for 

all travellers, I consider that the risk of transmission of the virus to the Western Australia 

population would not be increased in comparison to the risk that already exists under the current 

border exemptions and having regard to the current numbers of people in quarantine. However, 

the issue is the capacity of Western Australia to safely manage increased numbers in 

quarantine. 

327 The Draft Consolidated Special Case deals with Western Australia's capacity for hotel 

quarantining. The parties agree that the maximum number of quarantine hotels that Western 

Australia can safely manage is seven218 . There are six hotels presently being used as quarantine

facilities, with 1,697 rooms available219 . 

328 It may be accepted that many people who would otherwise travel to Western Australia would 

be dissuaded by the prospect and cost of mandatory quarantine. For the purpose of his 

modelling, Professor Blakely assumed that the numbers of people travelling to Western 

Australia would be half of those before the pandemic. I accept this as a reasonable estimate, 

given that it was relied upon by the applicants and the Commonwealth and not challenged by 

the other paiiies. The number of people entering Western Australia would rise substantially in 

the short-term. Given that Western Australia only has the capacity to safely manage one more 

quarantine hotel than it is managing at present, I conclude that Western Australia would not 

have the capacity to safely manage the increased numbers under a regime requiring mandatory 

hotel quarantining for all entrants. 
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329 I conclude that if either mandatory self-quarantining or mandatory hotel quarantining replaced 

the current border restrictions, there would be a substantially greater risk that interstate 

travellers would transmit COVID-19 into the Western Australian community. 

The efficacy of the border restrictions compared to a targeted quarantine regime or a 

hotspot regime 

330 The applicants and the Commonwealth submit that a "targeted quarantine regime" or a "hotspot 

regime" is likely to be as effective as the border restrictions under the Directions. 

331 Professor Collignon was asked to consider to what extent a "targeted quarantine regime" would 

be as effective as the border restrictions in containing the spread of COVID-19 within Western 

Australia. He was asked to assume that a "targeted quarantine regime" would require any 

person entering Western Australia from a COVID-19 hotspot designated by Western Australia 

to isolate for a period of 14 days on conditions specified by Western Australia. 

332 The experts were also asked to comment upon the efficacy of a "hotspot regime" compared to 

the current border restrictions. I understand this to differ from a targeted quarantine regime in 

that people from a designated hotspot would be banned from entering Western Australia 

altogether. I understand a "hotspot" to be a region or locality with a higher prevalence of 

COVID-19 cases than others. 

333 Professor Collignon believes that a targeted quarantine regime is likely to be as, or even more 

effective, than the border restrictions. He considers that if there are regions within Australia 

starting to have a higher prevalence of community transmission of COVID-19, and the 

infection rates start approaching rates seen in some overseas countries, then targeted 

interventions for people from those areas, including restricting travel, are a very good idea. He 

considers that, provided that there is good testing in place, it can be ascertained that the risk of 

COVID-19 in a particular city in one State is no higher than the risk in another city in a different 

State. He says that it is appropriate that interventions, particularly those that restrict travel and 

trade and which have so many economic, social and individual consequences, are in proportion 

to the risk of COVID-19 being present. He considers that a localised regional approach within 

a State or a regional approach across borders would be much better than closures of State 

borders to control any localised new clusters of COVID-19 that might appear220
. 

334 Professor Collignon was also asked to what extent a targeted quarantine regime would be as 

effective as the Directions to contain uncontrolled community transmission of COVID-19 
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within Western Australia. Professor Collignon considers that the same principles apply, in that 

it is more appropriate and productive to have targeted quarantine for people in higher 

transmission areas, rather than a broad-brush approach which involves large numbers of people 

who are of minor risk221
. 

335 Professor Collignon does not explain why, from a public health perspective, he believes that a 

targeted quarantine regime would be as effective, or even more effective, than the border 

restrictions. He merely explains why it would be less inconvenient in terms of economic, social 

and individual consequences. He accepted under cross-examination that he had only been asked 

to comment upon the health impacts and that he should not have answered the question on the 

basis of economic, social and individual consequences222
. However, that leaves no explanation 

for why a targeted quarantine regime would be as effective, or more effective, in terms of public 

health outcomes than the border restrictions. 

336 Associate Professor Senanayake considers that if there is community transmission with 

unknown sources in Sydney, the same probability of infection cannot be automatically 

ascribed, for example, to someone in Bourke (760 kms away) if there has been no community 

transmission with an unknown source in Bourke for 28 days provided strong 

surveillance/testing regimes are in place. His opinion is that border controls should be 

considered more in terms of introducing high-risk populations into low-risk populations rather 

than purely in terms of political borders 223 
. Associate Professor Senanayake, like 

Professor Collignon, does not identify any public health advantages of hotspots over the use of 

State and Territory borders. 

337 There are several problems with the use of hotspots to identify people who are to be excluded 

from travel to Western Australia, or who are to be quarantined, from a public health 

perspective. First, there is necessarily a time-lag in identifying a hotspot. A person who is 

infected will be infectious during the incubation period when they do not exhibit symptoms. 

The incubation period is between 1 and 14 days, with a mean of 5 to 6 days224
. Accordingly, 

unless a person has been identified by contact tracing or randomised testing, they are unlikely 

to be identified as a positive case for approximately five to six days, during which time they 

may have infected others. The identification of a hotspot therefore reflects the fact that a region 

or locality has had a higher prevalence of COVID-19 over the previous one to 14 days. During 

that time, people who travelled into, and out of, the hotspot may have infected others outside 

the hotspot. 
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338 In his oral evidence, Professor Blakely said that, "getting your hotspot in place fast enough is 

extremely difficult, if not impossible, because you don't see what's happening in that 

incubation period" 225
. In the joint experts' report, Professor Blakely noted that in Melbourne,

in July, the virus was, "clearly silently spreading outside of hotspots before the whole of 

Metropolitan and Mitchell Shire were locked down226
."

339 Dr Robertson considers that if public health officials concentrated on hotspots, they would be 

well behind where the epidemic actually is. He notes that in Victoria in July, new hotspots were 

being added daily, which reflected the exponential growth of the disease - people were 

infecting others, then those others, through their work and social networks, were spreading it 

more broadly227
.

340 Similarly, Associate Professor Lokuge states that when a hotspot is identified, it is done on 

current data, whereas the current data reflects transmission in the past. She says that there can 

be magnitudes of change in a very short period, so that identifying hotspots is not an effective 

way to control the disease228
. 

341 Associate Professor Senanayake accepted under cross-examination that there may be a lag in 

identifying a hotspot of one to two weeks, and that many people might travel into and out of 

the hotspot during that period. He agrees that it could be very difficult to identify a hotspot in 

sufficient time to prevent COVID-19 from being carried out of that area and that this is a 

fundamental problem with applying a targeted quarantine or targeted exclusion regime229
.

342 Professor Collignon accepted under cross-examination that the person who had been identified 

as responsible for the Crossroads Hotel outbreak has been identified as coming from an area 

that was later declared to be a hotspot in Victoria. He accepted that the time lag in declaring a 

hotspot had contributed to the seeding of the infection in New South Wales. He accepted that 

part of the problem in Victoria was that people had travelled into areas that were later declared 

as hotspots230
.

343 The possibility that a cluster may remain quite small over a period of one to two weeks must 

also be recognised. Associate Professor Senanayake, Professor Collignon and Professor 

Blakely pointed out that the number of cases in a cluster could be expected to double over a 

period of five to six days231
. The magnitude of the spread will be influenced by the size of the

cluster and the extent of transmission outside the hotspot in the meantime. These are stochastic 

factors influenced by a heterogeneous population. 

Palmer v State of Western Australia (No 4) [2020] FCA 1221 75 



344 Second, there are difficulties with geographical identification of a hotspot, for example, by 

reference to a suburb or region. That is particularly so when considering the time lag in 

identifying a hotspot and that people have, in the meantime, come into and gone out of the area. 

345 Third, a hotspot regime may more readily be circumvented by people providing misleading 

information as to where they have travelled within the last 14 days. This can be difficult to 

check and relies substantially upon the honesty of people in circumstances where they have an 

incentive for dishonesty. Once again, the case of the persons who flew from Sydney to 

Brisbane, but lied about the fact that they had earlier flown from Melbourne, illustrates that 

point232
. 

346 Border measures which restrict travel on a State-wide or Territory-wide basis offer greater 

protection than narrower hotspots, having regard to the issues of time-lag, geographical 

identification and circumvention. Underlying State-wide and Territory-wide restrictions is an 

assumption that COVID-19 may have spread into unidentified parts of the State or Territory in 

circumstances where the extent of any spread cannot be known for some time. Therefore, State

wide and Territory-wide border restrictions act prophylactically. They are consistent with a 

precautionary approach. 

347 Associate Professor Senanayake and Professor Collignon accept that State and Territory 

borders may be a useful delineation, although they consider such borders to be too blunt in 

determining who should be excluded233
. 

348 Associate Professor Lokuge, Dr Robertson and Professor Blakely agree that State borders are 

a useful delineation between populations for the purposes of managing the transmission risk of 

COVID-19. Dr Robertson comments that State and Territory borders are well understood by 

the general population, there are established legislative and administrative foundations for their 

control and, in the Western Australian context, they are generally separate from major 

communities and possible hotspots. Associate Professor Lokuge's comments are similar234
. I 

accept this evidence. 

349 I accept that hotspot regimes can substantially reduce the risk of importing the disease because 

they reduce the numbers of potentially infected persons who enter a State. This was accepted 

by Dr Robertson235
. They do so by reducing the numbers of people travelling from an area 

identified as having a higher prevalence of cases. The wider the area of the hotspot, the more 

effective it will be, so that, for example, the whole of Victoria has been declared a hotspot by 
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Queensland and Northern Territory. The lesser the width, the less effective it is likely to be in 

comparison to State-wide or Territory-wide border restrictions. However, as is the case with 

Victoria, there may be effectively no difference between a State-wide border restriction and a 

hotspot. 

350 Assuming that a targeted quarantine regime or a hotspot regime does not cover the whole of a 

State or Territory in which there is ongoing community transmission, it would be less effective 

in preventing infected persons from travelling into Western Australia than the existing border 

restrictions. 

The Agreed Statement of Issues 

351 The Statement of Issues agreed by the parties identifies eight issues. I will indicate where I 

have dealt with each issue in these reasons, and to the extent I have not dealt with it, will do 

so. 

Issue 1: The extent to which the Directions contributed to preventing the spread of COVID-

19 within Western Australia when they were introduced 

352 I have dealt with this issue at [52]. 

Issue 2: The risk of an outbreak of COVID-19 occurring in Western Australia while the 
Directions remain in place 

353 I have dealt with this issue at [303]-[305]. 

Issue 3: Whether the risk of a person from interstate crossing the Western Australian border 

while infected with SARS-Co V-2 is so low that it is a risk which may be disregarded 

354 I have dealt with this issue at [255]-[29 l]. 

Issue 4: The risk of an outbreak of COVID-19 occurring in Western Australia if people from 

the following places are permitted to travel to Western Australia and no other changes are 

made to reduce the risk of the spread of COVID-19 from new arrivals 

4.1. any or all of Queensland, South Australia, Tasmania, the Northern Territory and the 

Australian Capital Territory; 

4.2. New South Wales; 

4.3. Victoria. 

355 I have dealt with this issue at [255]-[302]. 
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Issue 5: The risk of an outbreak of COVID-19 occurring in Western Australia if people from 
the places identified in paragraph 4 are permitted to travel to Western Australia and the 
following measures are implemented to reduce the risk of the spread ofCOVID-19 from new 
arrivals 

5.1. a combination of-

5.1.1. isolating all identified cases or quarantining contacts with potential cases; 

5.1.2. ongoing public health campaigns in Western Australia to maintain social 

distancing and personal hygiene compliance in the community; 

5.1.3. symptom screening on departure and arrival; 

5.1.4. testing of arrivals either within 3 days of departure and again 5 days after 

arrival, or on days 3 and 12 after arrival in Western Australia; 

5.1.5. contact tracing for arrivals who test positive or become symptomatic 

(including by requiring all persons arriving in Western Australia to have the 

COVIDSafe application on their mobile telephone); 

5.1.6. maximum group limits; and 

5.1. 7. restricting persons arriving in Western Australia from visiting vulnerable 

communities such as aged-care facilities and hospitals; 

5.1.8. a requirement for all travellers and/or residents to wear masks; maximum 

group limits; and/or 

5.2. a targeted quarantine regime requiring all arrivals from COVID-19 hotspots 

identified by the Western Australian Government to quarantine for 14 days on such 

terms as are specified by Western Australia, together with measures of the kind 

referred to in paragraph 5.1 above; or 

5.3. a ban on all arrivals from COVID-19 hotspots identified by the Western Australian 

Government, together with measures of the kind referred to in paragraph 5.1 above 

for arrivals from other places. 

356 I have substantially dealt with Issue 5 at [151]-[l 71] and [308]-[329]. The measures described 

at 5.1.1-5.1.8 are broadly those described as the Common Measures (a combination of 

measures described in the Draft Consolidated Special Case as "Personal Isolation Measures", 

"Containment Measures" and "Community Isolation Measures", but excluding border 

restrictions), with the addition of compulsory use of the COVIDSafe application for entrants. 

The first part of the Issue at 5.1 assumes, effectively, a combination of the Common Measures 

(plus compulsory use of the COVIDSafe application) and quarantine measures applying to 

people entering Western Australia from designated hotspots. 
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357 There is some controversy as to whether Western Australia could lawfully mandate use of the 

COVIDSafe application as a condition of entry. Section 94H of the Privacy Act 1988 (Cth) 

provides, relevantly, that a person commits an offence if the person requires another person to 

download the COVIDSafe application. Section 4( 1) provides, relevantly, that the Act binds the 

Crown in right of each of the States, but s 4(2) provides that nothing in the Act renders the 

Crown liable to be prosecuted for an offence. It is unclear whether Western Australia would 

"require" a person to download the COVIDSafe application by refusing entry unless the person 

does so; and whether it would thereby commit an offence even if it cannot be prosecuted for 

that offence. The issue was given only fleeting attention by the parties, and I consider it 

unnecessary to decide it. That is because the experts agree that Western Australia has good 

surveillance controls, which must include voluntary use of the COVIDSafe application. There 

is no evidence as to the extent of voluntary uptake of the COVIDSafe application, or how much 

difference mandatory use of the COVIDSafe application would make to the risk of further 

transmission. Even if I infer that it would make some difference, it would not change the 

outcome of my findings concerning Issue 5. 

358 It may be noted that Western Australia has measures similar to the measures described at 5 .1.1-

5.1.8 in place, except maximum group limits, which could be easily reintroduced. Therefore 

the part of the Issue at 5 .2 amounts to a complex way of asking about the effect of changing 

the existing regime by replacing the existing border restrictions with a mandatory quarantining 

regime. I have dealt with this issue at [322] -[329]. 

359 Part of Issue at 5.3 asks about the effect of changing the existing regime by replacing the 

existing border restrictions with a ban on arrivals from hotspots declared by Western Australia. 

I have dealt with this issue at [330] -[350]. 

Issue 6: Whether the measures of the kind identified in paragraphs 5.1, 5.2 and 5.3 would 
be reasonably available or as practicable as the Directions. 

360 The measures identified at 5 .1, with the possible exception of compulsory use of the 

COVIDSafe application, are reasonably practical since they are currently in place in Western 

Australia or could readily be put in place. The measure identified at 5.2 is not reasonably 

practical for the reasons set out at [328]. The measure described at 5.3 is reasonably practical, 

but less effective than State-wide or Territory-wide border restrictions for the reasons set out 

at [330] -[350]. 
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Issue 7: Whether the risk of a person introducing SARS-Co V-2 is reduced by alternative 
measures 

(a) any or all of Queensland, South Australia, Tasmania, the Northern Territory and the 

Australian Capital Territory; 

(b) New South Wales;

(c) Victoria, or

(d) any of these places,

whether the risk of such a person introducing SARS-Co V-2 into Western Australia and 

increasing the risk of morbidity and mortality in the Western Australian community is 

reduced (and to what extent) by the border entry restrictions contained in the Directions with 

the measures in paragraph 5.1 (to the extent implemented by Western Australia)), compared 

to: 

7.1. where there are no border entry restrictions contained in the Directions but all of the 

measures in paragraph 5.1 are implemented (as proposed by the applicants or the 

Commonwealth); or 

7.2. where there are no border entry restrictions contained in the Directions but all of the 

measures in paragraphs 5.1 and 5.2 are implemented (as proposed by the applicants 

or the Commonwealth); or 

7.3. where there are no border entry restrictions contained in the Directions but all of the 

measures in paragraphs 5.1 and 5.3 are implemented (as proposed by the applicants 

or the Commonwealth). 

361 Issue 7 appears to be similar to Issue 5, except that it seeks a breakdown of probability by 

reference to each State and Territory. I refer to [322] -[350]. 

Issue 8: Whether there is an accepted body of epidemiological opinion that border measures 
are effective to limit the spread of infectious diseases 

362 Issue 8 should be answered "Yes". I refer to [151]. 

Findings upon further factual allegations pleaded 

363 In paras 4 7( d)(iii)-(v) of the Second Amended Defence, the respondents allege, in effect, that 

the Directions are justified and provide particulars of those paragraphs. The particulars which 

are relevant to the remitted issue are set out below: 

aa. SARS-Co V-2 and COVID-19 are a new pathogen and disease, with the clinical 
and epidemiological knowledge of the virus and the disease, including the 

extent of its long-term effects, relatively uncertain; 
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a. the transmission of SARS-CoV-2 (which is the coronavirus which causes
COVID-19) may occur without the awareness of a person that he or she is a
Case who is capable of transmitting SARS-CoV-2, where that person is a Pre
Symptomatic Case, an Asymptomatic Case or a Symptomatic Case with only
mild symptoms;

b. if there is community transmission of SARS-Co V-2, the natural growth rate
for those infected, which is exponential, must be minimised through Personal
Isolation Measures, Community Isolation Measures and Containment
Measures;

c. the risk of community transmission of SARS-Co V-2 is substantially increased
if Community Isolation Measures of the type contained in the Directions are
removed, compared to the situation where both types of Isolation Measures
and Containment Measures are implemented;

d. there are no known testing measures which by themselves are sufficient to
prevent community transmission of SARS-Co V-2;

e. the ability to control community transmission of SARS-Co V-2 without re
introducing Community Isolation Measures of the type contained in the
Directions depends upon the nature of the community transmission, and the
number of Cases and their Contacts;

f. the consequences of community transmission of SARS-CoV-2 and the
development of COVID-19 are substantial, including the increased risk of
mortality, particularly for members of the population who are over 70 years of
age, members of the population with pre-existing medical conditions, or
members of the Aboriginal and Torres Strait Island population, and the risk
that the hospital system in Western Australia will be unable to accommodate a
substantial number of cases;

g. there is no known vaccine or treatment presently available to mitigate the risks
of severe medical outcomes or mortality for a person who contracts COVID-
19;

h. the time which it is necessary to continue with the Community Isolation
Measures of the type contained in the Directions may be as little as 28 further
days, or two incubation periods;

i. before Community Isolation Measures of the type contained in the Directions
were implemented on 5 April 2020, Isolation Measures apart from the
Directions were implemented;

j. the Community Isolation Measures contained in the Directions substantially
reduced the risk of community transmission of SARS-Co V-2, and the risk of
re-introduction of COVID-19 into the community;

k. no Isolation Measures, apart from those contained in the Directions, would be
equally effective in reducing the risk of re-introduction of COVID-19 into the
community of Western Australia and the risk of community transmission of
SARS-CoV-2 within Western Australia, so as to prevent further community
transmission from a Case which is infected and to prevent an increased risk of
morbidity and mortality within the Western Australian community or
population;

I. the easing or relaxation of the Community Isolation Measures contained in the
Directions that apply to persons travelling from interstate can only occur
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without an increased risk of morbidity and mortality within the Western 
Australian community or population while there is no community transmission 
within other Australian States and Territories; 

m. the easing or relaxation of applicable Containment Measures and Community
Isolation Measmes within Western Australia referred to in paragraphs 35,
37(a)-(b), 38(a) and 39B above, while there was no detected community
transmission of SARS-CoV-2 within Western Australia from a local and
unknown Case, could only occur without an increased risk of morbidity and
mo1iality within the Western Australian community or population, while the
Community Isolation Measures contained in the Directions were applicable;

364 I find that the particulars of paras 47(d)(iii)-(v) of the Second Amended Defence set out above 

have been proven. 

365 In para 39C of their Second Amended Defence, the respondents plead a number of factual 

allegations concerning the effect of the Community Isolation Measures (the border restrictions) 

contained in the Directions The allegations and my findings (in italics) in relation to them are 

set out below: 

(a) The number of people arriving into Western Australia prior to announcement
of the Community Isolation Measures of the type contained in the Directions
was, on average, approximately 5,000 people per day in 2019 and 3,500 to
4,000 people per day in March 2020.

• These figures have not been agreed or proved by evidence, but I have accepted
them to be correct given that the parties conducted the hearing on the basis
that they were correct.

(b) There has been community transmission from an unknown Case in Australian
States (apaii from Western Australia) within the last 28 days prior to 15 June
2020.

• This has been proven in respect of Victoria and New South Wales.

( c) The Containment Measures, Personal Isolation Measures and Community
Isolation Measures (apart from those contained in the Directions) were not
wholly effective in reducing the rate of community transmission (ie the rate of
infection of locally acquired cases from an unknown Case) as far as possible
below a rate of 1.

• This allegation is contradicted by the agreement in the Draft Consolidated
Special Case that, in Western Australia, the growth rate of confirmed cases of
CO VID-19 (covering internationally and locally acquired cases) was reduced
to below 1 prior to the imposition of the Directions. To the extent that the
allegation may be that the growth rate would have been even lower if the
border restrictions had been introduced earlier, I do not accept the allegation.
There were six reported cases of interstate transmissions to Western Australia
prior to the introduction of the border restrictions and it is not apparent that
they had any adverse impact on the growth rate.

(d) If the Community Isolation Measures contained in the Directions had not been
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implemented on 5 April 2020, there was a risk that Pre-symptomatic, 
Asymptomatic or Symptomatic Cases (including mildly Symptomatic Cases) 
would enter the Western Australian community or population without being 
aware that they were infected with SARS-CoV-2, and/or without being 
detected as a Case, and would become the source of community transmission 
from an unknown Case. 

• I find that it has been proven that there was such a risk.

(e) The risk of a Case with SARS-CoV-2 entering the Western Australian
community or population unknowingly and/or undetected referred to in the last
subparagraph was substantially greater than the risk posed once the
Community Isolation Measures in the Directions were implemented.

• I find that this allegation has been proven.

(f) The Community Isolation Measures contained in the Directions substantially
reduced the risk of re-introduction of COVID-19 into the community and also
substantially reduced the risk of community transmission of SARS-CoV-2,
from an unknown Case entering the Western Australian community or
population from interstate unknowingly and/or undetected, in the
circumstances stated in the next paragraph.

• I find that this allegation has been proven.

(g) The Containment Measures, Personal Isolation Measures and Community
Isolation Measures, apart from those contained in the Directions, are unlikely
to be adequate to contain the transmission of COVID-19 to a particular Case
from a local and unknown Case of SARS-CoV-2, so as to prevent further
community transmission from that particular Case and to prevent an increased
risk of morbidity and mortality within the Western Australian community or
population.

• I find that the combination of the border restrictions contained in the
Directions and the other measures described (the Common Measures) have
been effective to prevent further community transmission in Western Australia,
and are likely to continue to be successful in the future. The use of one set of
these measures alone is unlikely to do so. It cannot be determined whether in
respect of "a particular Case", the Common Measures are unlikely to be
inadequate because of the stochastic nature of transmission of the disease and
chance.

(h) No Isolation Measures, apati from those contained in the Directions, would be
equally effective in reducing the risk of community transmission of SARS
Co V-2 within Western Australia, and in reducing the risk of re-introduction of
COVID-19 into the community of Western Australia, so as to prevent fmther
community transmission from the Case which is infected and to prevent an
increased risk of morbidity and mortality within the Western Australian
community or population.

• I find that this allegation has been proven.
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(i) The easing or relaxation of the Community Isolation Measures contained in
the Directions that apply to persons travelling from interstate can only occur
without an increased risk of morbidity and mortality within the Western
Australian community or population while there is no community transmission
within other Australian States and Territories.

• I do not accept that this allegation has been proven. The experts conclude that
the risk is higher from some States and Territories that others, and that the

disease can be considered to be "eliminated" when there has been no
community transmission from an unknown source for 28 days. It may therefore

be possible to ease the border restrictions with some States and Territories
without a significantly increased risk of morbidity and mortality in the Western

Australian population while there is ongoing community transmission within
other States and Territories.

(j) The easing or relaxation of applicable Containment Measures, Personal
Isolation Measures and Community Isolation Measures within Western
Australia referred to in paragraphs 35, 37(a)-(b), 38(a) and 39B above, while
there was no detected community transmission of SARS-CoV-2 within
Western Australia from a local and unknown Case, could only occur without
an increased risk of morbidity and m01iality within the Western Australian
community or population, while the Community Isolation Measures contained
in the Directions were applicable.

Summary 

• I accept that this allegation has been proven.

366 In summary, the findings I have made include the following: 

• The risk to the health of the Western Australian population is a function of two factors:

the probability that COVID-19 would be imported into the population; and the

seriousness of the consequences if it were imported.

• The existing border restrictions do not eliminate the potential for importation of

COVID-19 from other States or Territories, since they allow "exempt travellers" to

enter Western Australia. However, the restrictions have reduced the numbers of people

entering from interstate to approximately 4 70 people per day, compared to

approximately 5,000 per day in 2019 and approximately 3,500-4,000 per day in March

2020 (that is, to 9%- 13% of the previous level).

• The border restrictions have been effective to a very substantial extent to reduce the

probability of COVID-19 being imported into Western Australia from interstate.

• The probability of persons infected with COVID-19 entering Western Australia in a

hypothetical scenario where the border restrictions are removed cannot be accurately

quantified because of the substantial uncertainties involved in predicting all the relevant

factors. The uncertainties include the absolute numbers of persons in other States who

Palmer v State of Western Australia (No 4) [2020] FCA 1221 84 



may be infected, the behavioural characteristics of the disease and the unpredictable 

behaviour of people who are or may be infected. For example, it is difficult to predict 

the numbers of infected people will be in Victoria and New South Wales in the short to 

medium term when those numbers are in a state of flux. Attempting to predict the 

numbers of people who would travel when infected involves predicting factors such as 

the numbers who would be asymptomatic or pre-symptomatic when travelling. The 

unpredictable aspects of human behaviour include the proportion of people would 

engage in risky behaviour by travelling when symptomatic, and the proportion who 

would undergo testing if they exhibit symptoms. 

• However, based on the evidence currently available, the following qualitative

assessments of the probability that persons infected with COVID-19 would enter

Western Australia if the border restrictions were completely removed have been made:

Australia as a whole -high.

Victoria -high.

New South Wales-moderate.

Queensland- uncertain (due to the recent introduction of the disease).

South Australia, the Australian Capital Territory, the No1thern Territory-low.

Tasmania -very low.

• If persons enter the Western Australian community while infectious, there would be a

high probability that the virus would be transmitted into the Western Australian

population; and at least a moderate probability that there would be uncontrolled

outbreaks.

• If there were uncontrolled outbreaks in Western Australia, the consequences would

include the risk of death and hospitalisation (particularly for vulnerable groups, such as

elderly and Indigenous people). In the worst-case scenario, the health consequences

could be potentially catastrophic.

• Western Australia has not had any cases of community transmission since 12 April

2020 as a result of the combination of the border restrictions and the range of other

measures in place including isolation, testing, social distancing and hygiene measures

and requirements for some exempt travellers to wear masks or be quarantined.
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• If the current border restrictions were replaced by mandatory hotel quarantining for all

entrants to Western Australia for 14 days, Western Australia could not safely manage

the number of people in hotel quarantine.

• If the border restrictions were replaced by a suite of measures including exit and entry

screening, mandatory wearing of facemasks on aeroplanes, PCR testing on the second

and twelfth days after entry and mandatory wearing of face masks for fourteen days

after entry, they would be less effective than the border restrictions in preventing the

importation of COVID-19.

• If the border restrictions were replaced by that suite of measures plus a "hotspot"

regime, involving either quarantining or banning persons entering from designated

hotspots, they would be less effective than the border measures in preventing the

importation of COVID-19.

• In view of the uncertainties involved in determining the probability that COVID-19

would be impo1ied into Western Australia from elsewhere in Australia, and the

potentially serious consequences if it were imported, a precautionary approach should

be taken to decision-making about the measures required for the protection of the

community.

367 The costs of the remitted issue will be reserved to the High Court. 

I certify that the preceding three 
hundred and sixty-seven (367) 
numbered paragraphs are a true copy 
of the Reasons for Judgment of the 
Honourable Justice Rangiah. 

Associate: 

Dated: 25 August 2020 
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