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PRISONS AMENDMENT BILL 2020 

 
EXPLANATORY MEMORANDUM 

 
The Prisons Amendment Bill 2020 (the Bill) provides for an Act to amend the Prisons 
Act 1981 to introduce mandatory testing of prisoners for certain infectious diseases 
where there are reasonable grounds for suspecting that there has been a transfer of 
bodily fluids from a prisoner to a prison officer and to increase monetary penalties for 
certain offences. 
 
The purpose of mandatory testing is to alleviate stress experienced by a prison 
officer who may have been exposed to a prisoner’s bodily fluids. Bodily fluids are 
capable of transmitting infectious diseases, which will take time to manifest 
themselves in the affected officer.  Mandatory testing of the prisoner will enable the 
affected officer to know if the prisoner has any infectious diseases as soon as 
possible.  Regulations will be made to enable the chief executive officer to disclose 
the test results to the prison officer. 
 
As an additional measure, the Bill authorises the making of Regulations for the chief 
executive officer to disclose a prisoner’s medical record to a prison officer.  Prisoners 
are medically examined on admission to a prison, and medical information is entered 
into their medical records. When a prisoner exposes a prison officer to bodily fluids, 
the chief executive officer may disclose to the prison officer any infectious diseases 
found on the prisoner’s medical record. 
 
In relation to the provisions for monetary penalties, the purpose is to bring the 
monetary penalties for offences in the Prisons Act 1981 in line with changes in the 
Consumer Price Index (CPI). These penalties have not been amended since their 
introduction. Further, Parliamentary Counsel’s Office has made changes to the way 
penalties are drafted in the Prisons Act 1981.  Where a penalty is prescribed by a 
subsection, the term, “Penalty” has been reworded as “Penalty for this subsection” to 
specify that the penalty is intended for the subsection which prescribes the offence.  
Where a penalty is expressed as “a fine or imprisonment, or both”, the penalty is 
reworded to “imprisonment and a fine”, which has the same meaning as the original 
penalty. 
 
During the course of drafting, Parliamentary Counsel’s Office has also identified a 
number of typographical errors in the Prisons Act 1981. The Bill rectifies these errors 
by making relevant amendments to the Prisons Act 1981. 

 
Clause 1 Short title 
 
The Act will be called the Prisons Amendment Act 2020. 
 
Clause 2 Commencement 
 
This clause provides the commencement date for the Act as being a day fixed by 
proclamation. 
 
Clause 3 Act amended 
 
The purpose of the Act is to amend the Prisons Act 1981. 
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Clause 4  Section 3 amended 
 
Clause 4(1) amends section 3(1) to add the following terms: 

• bodily fluid: This term includes semen, blood and saliva; 
• infectious disease: This term means Human Immunodeficiency Virus (HIV), 

Hepatitis B, Hepatitis C or any other prescribed diseases capable of being 
transmitted by the transfer of bodily fluid; 

• transfer of bodily fluid means the transfer of bodily fluid from one person into 
the anus, vagina, mucous membrane or broken skin of another person. 

 
Clause 4(2) amends section 3(1) to correct a typographical error in the definition for 
medical practitioner. 
 
Clause 5 Section 6 amended 
 
This clause deletes section 6(6). Section 6(6) makes reference to Part XA which no 
longer exists.  
 
Clause 6 Section 10 amended 
 
This clause amends section 10(1) to increase the monetary penalty for failing to 
supply information to an inquiry. The increase is from $300 to $3 000.  
 
Clause 7 Section 15E amended 
 
This clause amends section 15E(5) to increase the monetary penalty for hindering or 
resisting access of the Minister or chief executive officer, etc. to a private prison or 
documents held by it. The increase is from $20 000 to $30 000. 
 
Clause 8 Section 15F amended 
 
This clause amends section 15F(2) to increase the monetary penalty for hindering or 
resisting the access of administrators or reporting to a private prison or documents 
held by it.  The increase is from $20 000 to $30 000. 
 
Clause 9 Section 15J amended 
 
This clause amends section 15J (2) to correct a typographical error and relocate the 
sections in the table in a numerical order. The section with a typographical error is 
section 73(a), which is amended to section 73(1)(a). 
 
Clause 10 Section 15Q amended 
 
Clause 10(1) amends section 15Q (2), and clause 10(2) amends section 15Q (4). In 
both cases, the penalty provisions are re-worded from “Penalty: Imprisonment for 3 
years” to “Penalty for this subsection: imprisonment for 3 years”.  The re-wording 
does not alter the quantum of the penalty. 
 
Clause 11 Section 15ZB amended 
 
Clause 11(1) amends section 15ZB (1) to increase the monetary penalty for not 
complying with an administrator’s directions in respect of management or provision of 
service or ceasing of the provision of service to a private prison.  The increase is 
from $50 000 to $80 000. 
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Clause 11(2) amends section 15ZB (2) to increase the monetary penalty for not 
complying with an administrator’s directions as to the performance of a contract 
worker’s function.  The increase is from $5 000 to $8 000. 
 
Clause 12  Section 46A inserted 
 
This clause inserts a new section 46A to make provisions for the inspection of 
medical records and mandatory taking of blood samples where a prison officer may 
have been exposed to an infectious disease. 
 

(1) Where the chief executive officer suspects on reasonable grounds that there 
has been a transfer of bodily fluid from a prisoner to a prison officer, then the 
chief executive officer may exercise the functions set out in (2) and (3) below. 
The grounds that give rise to a suspicion may include an assault against the 
prison officer and unintentional transfers. 

(2) The chief executive officer may (a) inspect the prisoner’s medical records to 
find out whether the prisoner has an infectious disease, and (b) require the 
prisoner to submit themselves for the taking of blood samples for infectious 
disease testing.  In practice, the chief executive officer may delegate these 
functions pursuant to section 8 of the Prisons Act 1981.  Therefore, a medical 
officer may be delated with the power to inspect medical records and the 
superintendent with the power to direct a prisoner to undergo blood testing. 

(3) The chief executive officer may authorise the use of reasonable force for the 
taking of a blood sample.  This will come about when a medical officer or a 
nurse asks a prison officer for assistance with the taking of a blood sample. 
For instance, as a safety precaution, the medical officer or the nurse may ask 
a prison officer to hold onto the prisoner while the blood sample is being 
taken, and this will amount to the use of reasonable force.  
If, however, a prisoner is non-compliant or behaving in a manner that is likely 
to cause harm to the medical officer or the nurse, then the testing will not go 
ahead. In these circumstances, the superintendent may charge the prisoner 
with an aggravated prison offence under section 70(i) of the Prisons Act 1981 
for failing to submit themselves for the purpose of having a blood sample 
taken. 

(4) This sub-clause enables the making of Regulations to – 
(a) Regulate the taking and treatment of blood samples.  
(b) Authorise and regulate the disclosure to the prison officer of the prisoner’s 

medical records and test results. 
(c) Authorise and regulate further disclosure and use of information disclosed 

to the prison officer in (b) above.  This will enable the prison officer to 
disclose the information to his or her doctor and family members. 

(d) Otherwise authorise and regulate the recording, disclosure and use of the 
test results.  This Regulation may, for instance, authorise a medical officer 
to disclose the test result to another medical officer for the purpose of 
treating the prisoner. 

 
Clause 13 Section 49 amended 
 
Clause 13(1) amends section 49(2) to increase the monetary penalty for refusing a 
search. The increase is from $1 000 to $6 000. 
 
Clause 13(2) amends section 49(6) to increase the monetary penalty for refusing to 
give full name and address; or giving false information about the purpose of entering 
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a prison. The penalty is amended from “$1000 or 12 months, or both” to 
“imprisonment for 12 months and a fine of $6 000”.   
 
Clause 14 Section 50 amended 
 
Clause 14(1) amends the penalty for section 50(1) to increase the monetary penalty 
for bringing unauthorised articles into prison. The penalty is amended from “$2 000 or 
18 months’ imprisonment” to “imprisonment for 18 months and a fine of $12 000”. 
 
Clause 14(2) amends section 50(2) to increase the monetary penalty for removing 
unauthorised articles out of a prison.  The penalty is amended from “$2 000 or 18 
months’ imprisonment” to “imprisonment for 18 months and a fine of $12 000”. 

 
Clause 14 (3) amends section 50(3) to increase the monetary penalty for making a 
false statement or giving false information in respect of bringing in or removing from a 
prison any unauthorised articles. The penalty is amended from “$1 000 or 12 months’ 
imprisonment” to “imprisonment for 12 months and a fine of $6 000”. 
 
Clause 14(4) amends section 50(4) to increase the monetary penalty for giving 
permission to a person to bring in or remove from a prison any unauthorised articles.  
The penalty is amended from “$2 000 or 18 months’ imprisonment” to “imprisonment 
for 18 months and a fine of $12 000”. 

 
Clause 15 Section 52 amended 
 
Clause 15(1) amends section 52(1) to increase the monetary penalty for unlawfully 
entering or attempting to enter a prison; or unlawfully communicating or attempting to 
communicate with a prisoner.  The penalty is amended from “$1 500 or 18 months’ 
imprisonment, or both” to “imprisonment for 18 months and a fine of $9 000”.   
 
Clause 15(2) amends section 52(3) to increase the monetary penalty for making a 
false statement to obtain permission to enter a prison. The penalty is amended from 
“$1 000 or 12 months’ imprisonment, or both” to “imprisonment for 12 months and a 
fine of $6 000”. 
 
Clause 15(3) amends section 52(4) to increase the monetary penalty for loitering 
around a prison or concealing an article for a prisoner.  The penalty is amended from 
“$1 000 or 12 months’ imprisonment, or both” to “imprisonment for 12 months and a 
fine of $6 000”. 
 
Clause 16 Section 58 amended 
 
This clause amends 58 to correct a typographical error. 
   
Clause 17 Section 60 amended 
 
This clause amends section 60(4) to increase the monetary for making a false 
declaration for a prison visit.  The penalty is amended from “$1 500 or 18 months’ 
imprisonment, or both” to “imprisonment for 18 months and a fine of $9 000”.  
 
Clause 18 Section 60A amended 
 
This clause amends section 60A (2) to increase the monetary for unlawful disclosure 
of a visitor’s proof of identity.  The penalty is amended from “$2 000 or imprisonment 
for 12 months” to “imprisonment for 12 months and a fine of $12 000”.   
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Clause 19  Section 70 amended 
 
Section 70(i) provides that failing to submit for the taking of a body sample is an 
aggravated prison offence. This clause amends section 70(i) to include blood sample 
as a body sample so that a prisoner who refuses to submit to mandatory blood 
testing under section 46A commits an aggravated prison offence. 
 
Clause 20 section 79 amended 
 
This clause amends section 79(1)(a)(i) to increase the monetary penalty for an 
aggravated prison offence.  The penalty is increased from $300 to $3 000. 
 
Clause 21 Section101 amended 
 
This clause amends section 101(7) to increase the monetary penalty for failing to 
provide information or document; providing false information; or producing false or 
misleading document to an investigation regarding the removal of a prison officer. 
The penalty is amended from “$4 000 or 12 months’ imprisonment, or both” to 
“imprisonment for 12 months and a fine of $6 000”.  
 
Clause 22 Section 110 G amended 
 
This clause amends section 110G (2) to increase the monetary penalty for 
contravening a direction of the Western Australian Industrial Relations Commission in 
respect to publication of evidence or content of documents tendered before it.  The 
penalty is amended from $4000 or 12 months’ imprisonment or both” to 
“imprisonment for 12 months and a fine of $6 000”.  
 
Clause 23 Section 110 amended 
 
This clause amends section 110, which prescribes the Governor’s power to make 
regulations. 
 
Section 110(1) (k) enables the making of regulations to authorise a prison officer to 
take blood and other body samples from a prisoner where the prisoner may have 
committed a prison offence and to regulate the treatment of such samples, with the 
qualification that the prison officer’s authority applies notwithstanding section 46 of 
the Prisons Act 1981.   
 
Section 110(1)(ka) enables the making of regulations to authorise the superintendent 
to direct a prison officer to take blood and other body samples from prisoners at 
random to detect whether an aggravated prison offence has been committed and to 
regulate the taking and treatment of such samples, with the qualification that the 
superintendent’s authority applies notwithstanding section 46 of the Prisons Act 
1981.   
 
Clause 23(2) amends section 110(1) (k) and (ka) to add the new section 46A 
(referred to in clause 12 above) to the qualification in each of the subsections. 
 
Clause 23(3) amends section 110(1) to insert an additional regulation-making power, 
namely the power to provide for offences against the regulations and prescribe 
penalties for those offences not exceeding a fine of $9 000. 
 


