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Questions 

(a) Is the amendment to introduce section 86(3) intended to provide a defence which 
an accused has to prove on the balance of probabilities, rather than a so-called 
chapter V defence, which is an exculpatory factor that has to be overcome by the 
prosecution beyond reasonable doubt? 

(b) Is there an overlap between the "reasonable excuse" defence in section 86(3) and 
the exculpatory factors in Chapter V? 

( c) Does section 86(2) act as an indemnity against any breach required by compliance 
with a direction, or does it go so far as to negate any of the so-called defences under 
ChapterV? 

Answers 

(a) The amendment to introduce section 86(3) will provide a statutory defence which 
an accused must establish on the balance of probabilities. That position is to be 
contrasted with relevant provisions of Chapter V of the Criminal Code which, 
although commonly described as "defences", are not described as such in the Code. 
They are exculpatory provisions which must be disproved by the prosecution if 
there is evidence in a trial upon which any of these provisions can be properly based. 

(b) The circumstances which may amount to a reasonable excuse may overlap with 
circumstances which may give rise to the applicability of exculpatory provisions in 
Chapter V. That will depend on the facts of the case. For example, if a person had 
to contravene the strict border restrictions that have now been implemented to 
transp01i a critically injured person to a nearby hospital in circumstances of 
emergency, that may be considered both an "emergency" for the purposes of section 
25 of the Code, and a reasonable excuse within the scope of the current amendment. 

( c) Section 86(2), which has always existed in the Act, provides that a person does not 
commit an offence against any other written law by reason of complying with a 
direction referred to in section 86(1 ). The provision reflects the critical imp01iance 
of persons who are the subject of such directions complying with them. It may not 
be strictly correct to describe the provision as an "indemnity" against any breach of 
a written law required by compliance with a direction. The provision provides a 
limited exception from obligations to comply with the operation of other written 
laws. If a person was accused of committing an offence against another written law 
the person could avoid criminal liability by proving, on the balance of probabilities, 
that the exception provided by section 86(2) applied. In other words, that their 
conduct said to constitute an offence was conm1itted "by reason of' compliance 
with a direction referred to in section 86(1 ). The provisions of Chapter V of the 
Code will continue to operate, in addition to section 86(2), as they have always done 
before the current amendment. 


