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EXPLANATORY MEMORANDUM 

PROCUREMENT BILL 2020 

The Government of Western Australia spends around $27 billion each year, most of 

which is on procuring goods, services and works for the benefit of the community.  

Western Australians expect every taxpayer dollar to be spent wisely, and to contribute 

to broader economic, social and environmental outcomes. 

However, the existing arrangements that govern procurement by the public sector in 

Western Australia are outdated, fragmented and insufficient to meet community 

expectations.  The recent outbreak of COVID-19 has demonstrated the need for a 

flexible and responsive framework that enables Government to procure efficiently and 

in a coordinated way. 

The current State Supply Commission Act 1991 serves a purpose, but it has not kept 

pace with innovation in procurement practice, and, crucially, is limited to governing 

goods and services procurement - it does not apply to works procurement.  Works 

procurement is conducted under a number of acts including the Public Works Act 

1902, which operates to prevent many State agencies from themselves contracting 

for and undertaking any type of works. 

The consequences of this fragmentation were identified by the Service Priority Review 

and within the Special Inquiry into Government Programs and Projects report released 

in 2018: 

“Procurement for works is not centrally led…Procurement processes 
examined in the Inquiry indicate that procurement for works practices is not 
consistent and that there is potential to gain efficiencies and improvements 
in quality.” 

(Special Inquiry into Government Programs and Projects, February 2018, page 108.) 

The fragmented approach to procurement across government does not make it easy 

for suppliers, particularly local, small and medium enterprises, who may have to 

comply with different policies and practices when supplying exactly the same item to 

different agencies.  This only serves to create barriers for local participation, reduce 

competition and diminish value for money.   

An inefficient and inconsistent approach to procurement also serves to heighten an 

environment where unscrupulous businesses, individuals or officials can seek to take 

advantage, at the public’s expense.  The circumstances brought to light by the 

Corruption and Crime Commission’s report into bribery and corruption in maintenance 

and service contracts within North Metropolitan Health Service is a recent example of 
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this.  Regrettably even during a time of national crisis, there are dishonest parties, who 

would seek to take advantage of the public purse.  The existing statutes do not 

adequately reflect community expectations on the integrity measures expected within 

public sector procurement. 

In light of these and other issues, there is a need for legislative reform.  As identified 

by the Special Inquiry into Government Programs and Projects: 

“The procurement legislative framework should be streamlined into a single, cohesive 

Procurement Act under the delegation of authority for procurement to a single designated 
Minister. Consolidation of procurement leadership under the Department of Finance 
should provide a one-stop-shop for advice, support, education, resource allocation, 
provision of standards, policy and practice, the identification of collaboration opportunities, 
and the centralisation of data and information.” 

 (Special Inquiry into Government Programs and Projects, February 2018, pages 20, 113.) 

The approach taken to this Bill and subsequent reforms to follow advances this 

recommendation. Initially progressed as part of a broader suite of public sector reform 

initiatives, procurement reforms have recently taken on a more urgent need.  

Government’s significant spend must be harnessed more efficiently and effectively to 

promote WA’s economic recovery and continued growth.  This Bill moves to establish 

a flexible framework that can be used to drive improvements in service delivery, 

accountability and efficiency, for the benefit of all Western Australians.  

The Bill improves upon the State’s current procurement framework by: 

 addressing the current fragmented approach to goods, services and works 

procurement to enable uniform procurement policy that makes it easier for 

businesses to understand and engage with supply opportunities; 

 providing Government an agile mechanism to implement new policy measures 

through Procurement Directions applicable to all types of procurement and all State 

agencies; 

 implementing better governance measures that allows for audits, investigations and 

a centrally coordinated avenue for aggrieved supplier complaints; 

 allowing State agencies the ability to enter into co-operative procurement 

arrangements to deliver efficiencies, streamline approaches to industry, and 

opportunities to collaborate with local governments, or universities; and 

 developing integrity measures in the form of a debarment regime, which 

incentivises responsible business practice, promotes fair competition, and 

responds to community concerns regarding fraud and corruption in procurement.  
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The Bill is divided into Parts which operate to further the above objectives. In summary, 

they include: 

Part 1 – Preliminary and Part 2 – Application of Act sets out the definitions and 

structures necessary to introduce a consolidated whole-of-government procurement 

framework.  Of note the definition of procurement is set broadly to bringing in-scope 

the disparate approaches to procuring goods, services, works and commercial 

leasing. 

In addition to streamlining the State’s procurement arrangements in relation to types 

of procuring activity, the Bill is also structured to require State agencies to observe a 

consistent whole-of-government approach to procurement.  The adopted term State 

agencies is wider than the limiting and problematic criteria of ‘public authorities’ used 

within the State Supply Commission Act 1991.  This approach also simplifies the public 

sector operating environment, by aligning the Bill with other key frameworks 

established by the Financial Management Act 2006 and Western Australian Jobs Act 

2017 (Jobs Act).  

A consistent and broad framework provides for more a co-ordinated government; one 

which can better respond to issues, whether they be challenges posed by COVID-19, 

or future and currently unforeseen crisis.   

Part 3 – Streamlines the coordination and authority for the State’s procurement 

framework to a single Minister.  This coordinated procurement leadership model 

provides for greater coordinated planning, consistent policy setting and more robust 

governance of State agency procurement activities.  The Bill creates a consistent but 

flexible framework for government that allows for centre-led policy coupled with 

localised accountability and decision making, where State agencies will be 

accountable for their procurement decisions. 

Part 4 – Procurement directions allows for new consistent procurement policies to be 

set for all State agencies, while providing for unique needs of certain agencies, or 

types of procurement. 

The Bill provides a mechanism for government to efficiently implement its social, 

economic and sustainable procurement-related policies, by issuing binding 

requirements on all State agencies under the Act.  The ability to introduce coordinated 

procurement policy measures reflects the need to be agile to adopt innovations, reflect 

changing community attitudes on social or environmental priorities, or support a 

coordinated response to an emergency. 
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Part 5 – Coordination of procurement arrangements – provides for the Department of 

Finance (the Department) to adopt a leadership role, identifying opportunities across 

the sector. for greater coordination and cooperation.  The agile approach taken 

recognises there will be into the future, opportunities to collaborate between agencies, 

different Australian jurisdictions, levels of government, and other authorised bodies 

such as charitable organisations.  The provisions enabling co-operative procurements 

overcomes a limitation of the State Supply Commission Act 1991, which prevents 

agencies other than the Department establishing procurement arrangements that 

other agencies, or authorised bodies, could readily use. 

The ability to coordinate procurement towards a common purpose can be used to 

respond to challenges or promote best value for government procurement.  This Part 

provides for flexible arrangements, whether that is coordinating procurement between 

regional state agencies in a particular town, or the prompt coordination and allocation 

of protective medical equipment to Western Australia State agencies and other bodies. 

Part 6 – Investigation and audit provides for a lead agency to undertake procurement 

audits, as well as to investigate and respond to supplier complaints.  The Department 

currently provides sector-wide leadership over goods and services procurement 

conducted by State agencies, which is regulated by the State Supply Commission Act 

1991. However, the Department has had no role in conducting audit and investigating 

supplier complaints on other types of procurement undertaken by State agencies. 

The Bill provides the Department the means to conduct procurement related audits 

and investigations across all types of procurement covered under the Act.  This will 

strengthen the current framework and provide more robust governance and oversight 

on procurement compliance across the sector.  Any deficiencies identified can then 

be addressed, as part of the governance framework, or through the training and 

expertise building functions also allocated to the Department. This does not replace 

but supplements the existing regulatory bodies and functions that already exist. 

Part 7 – This Part includes provisions to develop a debarment regime that will be the 

first of its kind in Australia applicable to works, goods and services (including 

community services) procurement. 

Developing a department regime reflects community expectations that companies 

who engage in unethical and illegal conduct should not benefit from government 

spending and sends a clear message that unethical and unlawful activities will not be 

rewarded. 
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Administration 

Parts 8, 9 and 10 deal with matters required to give effect to the above objectives.  

This includes repealing the State Supply Commission Act 1991, dissolving the State 

Supply Commission, and making consequential amendments to other Acts including 

the:  

 Constitution Acts Amendment Act 1899; 

 Disability Services Act 1993; 

 Financial Management Act 2006; 

 Health Services Act 2016; 

 Public Sector Management Act 1994; 

 Vocational Education and Training Act 1996; and 

 Western Australian Jobs Act 2017. 
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Part 1 – Preliminary 

This Part includes the preliminary matters relating to this Act. 

Clause 1: Short Title 

This clause provides that the short title of the Act is the Procurement 
Act 2020 (the Act). 

Clause 2: Commencement 

This clause provides the commencement dates of the Act. 

Paragraph (a) provides that Part 1 of the Act come into operation on 
the day on which the Royal Assent is received. 

Paragraph (b) provides that the remainder of the Act comes into 
operation on a day fixed by proclamation. 

Clause 3: Objects of Act 

This clause provides that the objects of the Bill are to: 

(a) promote best value for money in government procurement to 
deliver sustainable economic, social and environmental benefits 
to Western Australians; 

(b) reduce barriers to the participation of small and medium 
businesses in government procurement by streamlining 
procurement procedures; 

(c) strengthen the integrity in government procurement and to 
promote ethical and accountable practices to provide confidence 
that government procurement is conducted fairly; 

(d) enable coordinated government procurement strategy, 
governance and leadership and devolved accountability and 
decision-making; and 

(e) provide a legislative scheme that is responsive to changing 
community expectations and that supports innovation in the 
Western Australian economy. 

Persons exercising functions under the Bill must have due regard to 
the objects. 

Clause 4: Terms used 

Subclause (1) defines the terms used in the Act. 

authorised body means an entity (or an entity of a kind) that is 
declared to be an authorised body under section 6(1). 

common use contractual arrangements means contractual 
arrangements established under section 25 by the Department CEO.   

This is an arrangement accessible by all State agencies, a class of 
State agencies and/or other authorised bodies, where there is a 
common procurement need across the sector. 

Department means the department of the Public Service principally 
assisting the Minister in the administration of this Act.   

This is expected to be the Department of Finance. 
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Department CEO means the chief executive officer of the Department 
referred to above. 

entity includes any corporation, unincorporated body, statutory officer 
or other person; 

goods, services or works means goods, services or works of any 
kind, including the following — 

(a) community services; 

(b) information and communications technology; 

(c) construction work as defined in the Construction Contracts Act 
2004 section 3; 

(d) things of a kind prescribed by the regulations to be included in 
this definition. 

procurement includes  

(a) obtaining goods, services or works by purchase, lease, licence, 
public private partnerships or other means; and 

(b) disposing of goods or works. 

procurement activities means decisions or other things done in the 
course of, or as a result of, a process to procure goods, services or 
works. 

procurement direction means a general procurement direction or an 
agency specific procurement direction issued by the Minister under 
Part 4. 

Procurement Executive Body means the body corporate of that 
name established by section 18(1). 

State agency has the meaning given in section 5(1). 

supplier means someone who directly or indirectly supplies, or 
proposes to directly or indirectly supply, goods, services or works to 
State agencies. 

Subclause (2) provides a reference to ‘goods, services or works’ in the 
Act includes a reference to goods, services and works.   

This recognises that the Act includes procurement activities that 
involve a combination of goods, services or works. 

Subclause (3) provides that a reference to compliance with this Act 
includes a reference to compliance with regulations under the Act, 
procurement directions issued under Part 4 of the Act or other 
instruments under the Act.   

This is required because many of the operational functions, including 
procurement policies and the debarring or suspension of suppliers, will 
be implemented by way of regulations or procurement directions. 

Subclause (4) provides that a reference to the Department CEO, a 
State agency or authorised body procuring on behalf of a State agency 
or body includes: 

(a) where the procuring entity acts as an agent for the relevant body 
for that procurement; or 
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(b) where the procuring entity procures in their own name with the 
goods, services or works being transferred to or used by the 
relevant agency or body. 

This definition supports the different types of cooperative procurement 
approaches provided for under the Act, including within Part 5 and the 
Department CEO’s functions in Part 3.  This allows one agency to take 
the lead either as the contracting party or by acting as an agent for 
other State agencies. 

Clause 5: State agencies 

Subject to subclause (2), subclause (1) provides that each of the 
following is a State agency for the purposes of this Act – 

(a) an agency as defined in the Financial Management Act 2006 
section 3 other than a university listed in Schedule 1 to that Act.   

This includes all departments of the public service sub-
departments, and the statutory authorities listed in Schedule 1 of 
that Act. 

(b) an entity controlled by a Minister, or by an agency referred to in 
paragraph (a), through which that Minister or agency procures 
goods, services or works for the performance of that Minister or 
agency’s functions. 

This has been included to capture procurements conducted by 
Ministerial and CEO-administered bodies corporate; or 

(c) an entity, or an entity of a kind, that is established for a public 
purpose or is funded by the State and that is prescribed by the 
regulations to be a State agency. 

Subclause (2) provides that the following are not State agencies for 
the purposes of this Act – 

(a) a body established by or under the Electricity Corporations  
Act 2005 section 4, the Port Authorities Act 1999 section 4, the 
Water Corporations Act 1995 section 4 or the Western Australian 
Land Authority Act 1992 section 5 or a subsidiary of any such 
body;  

(b) an entity (or an entity of a kind) that is prescribed by the 
regulations to be excluded from the definition of State agency. 

Clause 6: Authorised bodies 

Subclause (1) provides that, subject to subclause (2), a procurement 
direction may: 

(a) declare an entity (or an entity of a kind) specified in the direction 
to be an authorised body; or 

(b) provide that the Department CEO may declare an entity (or an 
entity of a kind) to be an authorised body, in accordance with the 
procurement direction. 
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Subclause (2) sets out which entities may be declared authorised 
bodies under subclause (1).  They are: 

(a) an incorporated or unincorporated body, or the holder of an office 
that is established or continued for a public purpose under a 
written law, or a law of another State, a Territory or the 
Commonwealth.   

This allows government bodies from other Australian jurisdictions 
to be declared as authorised bodies; 

(b) a local government or regional local government, including 
similar local government authorities of another State or Territory; 

(c) a university; 

(d) a charitable body; and 

(e) an entity (or entity of a kind) prescribed by the regulations. 

Subclause (3) provide that a reference in this clause to an entity is a 
reference to an entity other than a State agency. 

Clause 7: Act binds Crown 

This clause provides that the Act binds the Crown.  

This means that the Crown is required to comply with the provisions of 
this Bill. 
 

Part 2 – Application of Act 

This part sets out the Act’s scope of operation and clarifies the relationship with other 
Acts that contain procurement related provisions.  

Clause 8: Procurement to which Act applies 

Subclause (1) provides that the Act applies to the procurement of 
goods, services or works by a State agency.  

Subclause (2) provides that this section does not limit express 
provisions of the Act that relate to procurement by authorised bodies.   

In other words, any relevant provisions, such as those within Part 5 
relating to cooperative procurement still apply to those authorised 
bodies. 

Clause 9: Procurement to which Act does not apply 

Subclause (1) defines terms used in this clause: 

lease includes a licence; 

relevant lease means: 

(i) the lease of offices or other spaces or facilities for use by a State 
agency (including arrangements for a space to be constructed by 
another party and then leased to the State agency); or 
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(ii) the lease of an office or other space or facility of a State agency 
for use by another party.  This covers cases where the State 
agency is in control of the subject property and is the lessor in the 
transaction; 

but does not include: 

(i) a lease for social housing purposes, for water supply purposes, 
for environmental protection purposes or for other public 
purposes; or 

(ii) the lease of unimproved land; or 

(iii) a lease of Crown land under the Land Administration Act 1997 
granted by the Minister administering that Act; or 

(iv) a lease of any other kind prescribed by the regulations to be 
excluded from this definition. 

Subclause (2) excludes the following procurement from the application 
of the Act: 

(a) the acquisition or disposal of land or of an interest in land, other 
than a relevant lease.   

The primary intention of this subclause is to exclude the purchase 
or sale of real property, while still including certain leasing 
arrangements. 

(b) the employment of staff of a State agency or the appointment of 
a person to a statutory or executive office; 

(c) an investment, loan or other financial transaction; 

(d) a grant of money; 

(e) the acquisition by a State agency of a thing for resale; 

(f) procurement between State agencies, other than for the 
purposes of cooperative arrangements under Part 5 of the Act; 

(g) any procurement (whether of specified things, of any specified 
kind, or by any specified entity) prescribed by the regulations to 
be excluded from the application of this Act. 

Clause 10: Procurement powers of State agencies to which Act applies 

Subclause (1) provides for the Act to apply to the procurement of 
goods, services or works regardless of the source of a State agency’s 
procurement power.  The Act applies to procurements by State 
agencies whether they are effected by government departments 
exercising the State’s executive power, statutory bodies exercising 
powers contained in their enabling legislation or another written law, or 
State agencies exercising powers conferred by the Act under 
subclause (2). 

Subclause (2) confers procurement powers under and subject to this 
Act on State agencies in connection with the performance of their 
functions, where they do not otherwise have those powers.   

This clause 10 means that all State agencies which do not otherwise 
have power to procure goods, services or works have a source of 
procurement power to utilise if relevant to performing their functions.  
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The Act will apply to the procurement of goods, services or works 
regardless of the source of the procurement power exercised by a 
State agency. The Public Works Act 1902, which has operated to 
prevent many State agencies from themselves contracting for and 
undertaking works procurement is now set aside in that respect; 
thereby allowing State agencies to themselves contract for and 
undertake works procurement, subject always to the other 
requirements under the Act.  These requirements include, of 
significance, those set by procurement directions, proposed to be 
made under Part 4 of the Act. The intended result, through the making 
of such procurement directions, is that State agencies will only be 
permitted to autonomously procure certain types of works where it is 
appropriate for them to do so, considering complexity, risk and project 
value.  

Clause 11: Relationship to other written laws relating to procurement 

Subclause (1) applies the Act to the procurement of goods, services or 
works by a State agency unless that procurement is excluded by 
another written law, either expressly or by necessary implication.   

Subclause (2) reflects that the Western Australian Jobs Act 2017 
affects the procurement activities of State agencies. The clause 
provides that the procurement of goods, services or works by a State 
agency is also subject to any obligations imposed on the State agency 
under the Western Australian Jobs Act 2017. 

 

Part 3 – Procurement functions of Minister and Department CEO 

This part sets out the role, functions and powers of the Minister and Department CEO 
in fulfilling responsibilities under the Act and establishes a body corporate through 
which the Department CEO may act. 

Clause 12: Functional leadership for procurement by State agencies 

Subclause (1) confers functions on the responsible Minister and the 
Department CEO (principally assisting the Minister in administering the 
Act) to provide whole-of-government leadership and support to State 
agencies in their procurement activities. 

Subclause (2) provides that State agencies remain individually 
responsible and accountable for their procurement activities and 
decisions. 

This clause 12 means that State agencies in most situations will 
continue to make their own procurement decisions, although they will 
be supported by the central agency in terms of policy and practice 
guidance and/or involvement where required. 

Clause 13: Functions of Minister 

This clause gives the responsible Minister the function of issuing 
procurement directions under Part 4 of the Act and any other functions 
conferred on the Minister under the Act. 
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Clause 14: Functions of Department CEO 

The Department CEO (the Director General, Department of Finance) 
will be responsible for the day-to-day administration of the 
procurement framework.  

Subclause (1) provides that the Department CEO’s functions are: 

(a) general oversight of State agencies’ procurement activities to 
promote the objects of the Act; 

(b) establishing common use contractual arrangements for use by 
State agencies and other authorised bodies to obtain certain 
kinds of goods, services or works; 

(c) approving of cooperative procurement arrangements under Part 
5; 

(d) undertaking or facilitating the procurement of goods, services or 
works on behalf of a State agency if the Department CEO has 
agreed to do so, or is required to do so by a procurement 
direction. 

This will allow: 

 a State agency to have the Department of Finance facilitate a 
procurement with the State agency as principal to the contract; 
and also instances where  

 the Department of Finance, or a body related to the 
Department, enters into contract that are for the benefit of the 
State agency.  For example, the Department of Finance may 
undertake procurements under the Public Works Act 1902 in 
the name of Minister for Works; 

(e) managing the State’s fleet of vehicles and entering into any 
necessary transactions for this purpose; 

(f) providing procurement advice to State agencies; 

(g) enhancing the capabilities, knowledge and expertise of the 
professional staff of State agencies who undertake procurement 
activities; 

(h) setting procurement planning and reporting requirements for 
State agencies; 

(i) collecting, using or publishing information about the procurement 
activities of State agencies; 

(j) providing information to the Minister upon request about the 
administration of this Act or the procurement activities of State 
agencies; 

(k) conducting investigations and audits under Part 6 of the Act; 

(l) functions under Part 7 in relation to debarring suppliers; 

(m) other functions conferred on the Department CEO by the Act. 

Subclause (2) gives the Department CEO the power to do anything 
necessary or convenient for the performance of the Department CEO’s 
functions under the Act. 
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Clause 15: Delegation by Minister 

Under subclause (1), the Minister may delegate any of their powers or 
duties under Part 4 of the Act to the Department CEO.  

This means that if delegated that function, the Director General, 
Department of Finance can issue procurement directions. 

Subclause (2) requires the delegation to be in writing and be signed by 
the Minister. 

Subclause (3) provides that the delegation may expressly authorise 
the Department CEO to further delegate that power or function to a 
person to whom the Department CEO can delegate their powers or 
duties under the Act. 

Subclause (4) deems that a person performing a power or duty that 
has been delegated or authorised by this section does so in 
accordance with the terms of the delegation, unless the contrary is 
shown. 

Subclause (5) provides that nothing in this section limits the ability of 
the Minister to perform a function of the Minister through an officer or 
agent. 

Clause 16: Delegation by Department CEO 

Subclause (1) defines authorised person in this section to mean any 
of the following: 

(a) an officer of the Department; 

(b) a State agency or an officer of a State agency; and 

(c) a person prescribed in the regulations to be included in this 
definition. 

Subclause (2) allows the Department CEO to delegate any of their 
powers or duties in the Act to an authorised person.   

This includes further delegating any Minister’s functions delegated to 
the Department CEO under clause 15(1) where further delegation is 
authorised under clause 15(3).  For example, this might include the 
issuing of procurement directions under Part 4. 

Subclause (3) requires the delegation to be in writing signed by the 
Department CEO. 

Subclause (4) provides that the delegation may expressly authorise 
further delegation to an authorised person. 

Subclause (5) provides that an authorised person exercising delegated 
powers is deemed to be acting in accordance with the terms of the 
delegation unless the contrary is shown. 
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Subclause (6) prevents the Department CEO from delegating a 
function in Part 6 to: 

(a) a person who is deemed to be the chief executive officer of a 
department of the Public Service by or under section 4 of the 
Public Sector Management Act 1994; or 

(b) any other officer of that department.  

This exclusion preserves the independent operation of those statutory 
officer’s and their departments, for example, the Auditor General, 
where they might otherwise examine the same subject matter in their 
independent capacity. 

Subclause (7) provides that nothing in clause 16 limits the ability of the 
Department CEO to perform their functions through an officer or agent. 

Clause 17: Reallocation of investigative and audit functions of Department 
CEO 

This clause allows the Minister to assign the audit and investigations 
functions under Part 6 of the Act to another relevant State agency (as 
defined in subclause (1)).  This may be required to manage a conflict 
of interest on an individual or continuing basis.  Assignment under this 
clause is different from a function being delegated under section 16, 
as the assignee becomes accountable as the primary and independent 
decision maker when carrying out those functions. 

Subclause (1) provides that in this clause the term relevant State 
agency means any State agency other than: 

(a) the Department (as defined in clause 4(1)); or  

(b) a department of the public service whose chief executive officer 
is a person who is deemed to be the chief executive officer of that 
department by or under section 4 of the Public Sector 
Management Act 1994.  

Subclause (2) allows the Minister to assign the performance of 
specified functions of the Department CEO under Part 6 of the Act, or 
performance of those functions for a specific matter, to a relevant State 
agency. 

Subclause (3) provides that the Minister may assign a function under 
subclause (2): 

(a) to enhance the independent performance of investigative and 
audit functions; or 

(b) for the purpose of dealing with conflicts of interest; or 

(c) for any other reason that the Minister considers appropriate to 
ensure the effective administration of the Act. 

Subclause (4) provides that before assigning the performance of a 
function, the Minister must obtain the concurrence of the Minister 
responsible for the relevant State agency to which the function is 
proposed to be assigned. 
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Subclause (5) provides that where a function has been assigned under 
this section, a reference to the Department CEO in the Act or an 
instrument under the Act is taken to be a reference to the relevant 
State agency to whom performance of the function has been assigned. 

Subclause (6) provides that subclause (5) extends a reference to the 
Department CEO in clause 16.  This allows the chief executive officer 
of the relevant State agency exercising the assigned function to 
delegate the performance of that function in accordance with clause 
16. 

Subclause (7) allows the Minister to revoke an assignment under this 
section at any time. 

Subclause (8) requires the Minister to publish notice of an assignment 
or revocation of assignment in the Gazette. 

Clause 18: Corporate agency for performance of Department CEO’s 
functions: Procurement Executive Body 

This clause establishes and describes the operation of the 
Procurement Executive Body.  A body corporate is preferable for 
executing whole-of-government contracts, to provide industry stability 
and certainty as to the contracting party, which further assists in the 
event of machinery of government changes and better facilitates the 
borrowing of funds under the Act. 

Subclause (1) establishes the Procurement Executive Body. 

Subclause (2) provides that the Procurement Executive Body: 

(a) is a body corporate with perpetual succession; 

(b) is to be governed by the Department CEO; and 

(c) is an agent of the State and has the status, immunities and 
privileges of the State. 

Subclause (3) provides that the Procurement Executive Body is 
established to provide the Department CEO a body corporate to 
perform any of the Department CEO’s functions under the Act that can 
be more conveniently performed by a body corporate than an 
individual.  This includes entering into common use contractual 
arrangements under clause 24 and borrowing money under clause 19. 

Subclause (4) provides that acts or things done by the Procurement 
Executive Body are regarded as: 

(a) services under the control of the Department for the purposes of 
the Financial Management Act 2006 section 52; and  

(b) operations of the Department for the purposes of Part 5 of the 
Financial Management Act 2006.  

This means that the activities of the Procurement Executive Body are 
dealt with in the Department’s annual report and that the Department’s 
Accountable Authority is responsible to the Minister for the activities 
of the Procurement Executive Body. 
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Subclause (5) provides that proceedings may be taken by or against 
the Procurement Executive Body in its corporate name. 

The availability of the Procurement Executive Body for the Department 
CEO to utilise for contracting functions provides counter parties with 
certainty as to the legal entity and powers being exercised.  It avoids 
the uncertainty raised where the individual acting as Department CEO 
changes over time.  

Clause 19: Execution of documents by Procurement Executive Body 

Subclause (1) requires the Procurement Executive Body is to have a 
common seal. 

Subclause (2) provides that the document is properly executed by the 
Procurement Executive Body if: 

(a) the common seal of the Procurement Executive Body is affixed 
to the document in accordance with subclauses (3) and (4); or 

(b) the document is signed on behalf of the Procurement Executive 
Body by the Department CEO, or by a person validly authorised 
by subclause (5) to sign the document on behalf of the 
Procurement Executive Body. 

Subclause (3) provides that the common seal of the Procurement 
Executive Body must not be affixed to a document except as 
authorised by the Procurement Executive Body. 

Subclause (4) provides that the common seal of the Procurement 
Executive Body must be affixed to the document in the presence of the 
Department CEO.  The Department CEO must sign the document to 
attest that the common seal was affixed in the Department CEO’s 
presence. 

Subclause (5) provides that the Procurement Executive Body may, by 
writing under its seal, authorise a person to execute deeds or 
documents on behalf of the Procurement Executive Body.  This can 
apply generally or be subject to specific conditions or restrictions set 
out in the authorisation. 

Subclause (6) provides that a document purporting to be executed in 
accordance with this clause is presumed to be duly executed until the 
contrary is shown. 

Subclause (7) provides that where a document bearing the common 
seal of the Procurement Executive Body is produced, it is presumed to 
be the common seal of the Procurement Executive Body until the 
contrary is shown. 

Clause 20: Power of Department CEO to borrow money 

A borrowing power is included in the event there is a future acquisition 
of a class of goods for the benefit of the public sector, outside the 
normal operations of the Department, which would require a significant 
initial capital outlay. 
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Under subclause (1), the Department CEO may, with the approval of 
the Treasurer, borrow funds for the purposes of the Act from the 
Western Australian Treasury Corporation or as otherwise approved.   

Subclause (2) provides that borrowings made under subclause (1) 
must be credited to the Department’s agency special purpose account, 
established under the Financial Management Act 2006 section 
16(1)(a). 

 

Part 4 – Procurement directions 

This part provides for the Minister to issue procurement directions about how State 
agencies are to administer and comply with the procurement framework set out in this 
Act.  General procurement directions provide a means to issue procurement 
connected policies or instructions that State agencies are required to comply with. The 
agency specific procurement directions will allow the procurement arrangements to be 
modified on a case-by-case basis for individual State agencies where appropriate.   

Clause 21: General procurement directions 

Subclause (1) provides that the Minister may issue general 
procurement directions relating to the procurement of goods, services 
or works by State agencies. 

Subclause (2) describes the matters that may be included in a general 
procurement direction.  A general procurement direction may (without 
limitation): 

(a) set whole-of-government rules and policies.  These will apply to 
the procurement activities of all State agencies; 

(b) implement any decision made by the Minister or Department 
CEO in the administration and performance of their functions 
under the Act; and 

(c) deal with any matter relating to procurement activities under the 
Act including –  

(i) the method of procurement; 

(ii) the coordination of procurement; 

(iii) contracts for goods, services or works and their 
management and administration; 

(iv) the Department CEO‘s role in undertaking procurement 
activities on behalf of State agencies; 

(v) investigation and complaint handling procedures; 

(vi) approvals of cooperative procurement arrangements; and 
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(vii) functions under Part 7 and matters relating to the suitability 
of suppliers. 

The use of general procurement directions, applicable to all State 
agencies and all types or procurement, provides the ability to introduce 
a more streamlined procurement framework.  The mechanism allows 
for current procurement policy measures scattered across an array of 
instruments, such as Premier’s Circulars, bespoke agency 
procurement policies and procurement related Treasurer’s Instructions 
to be brought to together and simplified.   

Additionally, it provides government a means to more efficiently and 
effectively introduce new policy measures, to ensure that State 
agencies are acting in lock step, driven by central leadership and 
support, when new government policy measures are to be 
implemented.  For example, a Government may choose to utilise this 
mechanism to support the Western Australian economy through a 
period of reduced economic activity.  A procurement direction can 
serve to implement a procurement connected policy, for instance 
requiring all State agencies to observe certain additional measures to 
support local small and medium businesses when procuring.  

Clause 22: Agency specific procurement directions 

The agency specific procurement direction provides the Minister with 
the ability to modify the requirements of a general procurement 
direction on a case by case basis to reflect an individual State agency’s 
circumstances.  For example, an agency specific procurement 
direction may require a particular State agency to involve the 
Department of Finance in a greater range of procurement activities or 
conversely, allow the State agency with appropriate expertise to 
conduct procurements more autonomously than a general 
procurement direction provides for. 

Subclause (1) allows the Minister to issue agency specific 
procurement directions. 

Subclause (2) provides that an agency specific procurement direction 
may (without limitation): 

(a) vary the general procurement directions as they apply to a 
particular State agency.  This can involve modifying, 
supplementing or excluding obligations of a general procurement 
direction; 

(b) impose additional obligations on the State agency in connection 
with its procurement activities. In other words, the obligations 
may be additional to the what is required of the State agency 
under a general procurement direction; 

(c) modify or exclude the obligations of a State agency or its sub-
agency for procurement activities carried out on its behalf by 
another State agency.  This has been included to cover situations 
where a department conducts procurements for a sub-agency or 
statutory authority within the same portfolio. 

(d) modify the role of the Department CEO in undertaking 
procurement activities on behalf of the State agency. 
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Subclause (3) provides that a provision of an agency specific 
procurement direction prevails over a provision of the general 
procurement direction to the extent to which it conflicts or is 
inconsistent.  This clarifies the intention that the agency specific 
direction takes precedence over the any conflicting or inconsistent 
provision of the general procurement directions. 

As an illustrative example, a general procurement direction in setting 
procurement rules may require that all State agencies involve the 
Department of Finance in advising and facilitating their goods and 
services tenders valued over $250,000.  An agency specific 
procurement direction may increase that threshold for a particular 
agency, providing the State agency greater autonomy, in recognition 
of the procurement expertise and robust accountability procedures 
operating within that State agency.  The opposite may also prove true, 
where an agency specific direction is used to reduce the scope of a 
State agency to purchase autonomously.  Such action may be taken 
in response to systemic misconduct, or failures in the State agency’s 
procurement practices. 

As a second illustrative example, an agency specific procurement 
direction may be utilised to grant at the request of a State agency, 
responsibility for procuring certain items on behalf of the State.  That 
State agency in utilising the cooperative procurement arrangements 
provided for in Part 5 of the Act then procures and distributes to other 
State agencies and authorised bodies as required in the 
circumstances.  This may be used in response to emergency 
situations, or more routine matters where benefits are demonstrated. 

Clause 23: Provisions relating to procurement directions 

This clause sets out the requirements for issuing general and agency 
specific procurement directions. 

Subclause (1) states that a general procurement direction may be: 

(a) issued to all State agencies or to a specified kind of State agency; 
and  

(b) issued for all procurement activities or any specified kind of 
procurement activity of the agencies. 

Subclause (2) provides that an agency specific procurement direction 
may: 

(a) only be issued to a specific State agency; and 

(b) be issued for all procurement activities of the specified State 
agency, any specified kind of procurement activity of the agency, 
or any specific procurement activity of the agency. 

Subclause (3) provides that a procurement direction cannot be 
inconsistent with the Act. 

Subclause (4) sets out how procurement directions may be issued:   

(a) For a general procurement direction, it may be issued to all State 
agencies or a specified kind of State agency by publishing the 
direction in the manner determined and approved by the Minister.   
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(b) Agency specific procurement directions may be issued to a 
specified State agency by notification in writing to the State 
agency. 

Subclause (5) deals with amending or revoking procurement 
directions.  It provides that a procurement direction can be: 

(a) amended by a further procurement direction; or 

(b) revoked by a further procurement direction or by a notice of 
revocation issued by the Minister in the same way that a 
procurement direction may be issued. 

Subclause (6) provides that a procurement direction is not subsidiary 
legislation for the purposes of the Interpretation Act 1984.   

Subclause (7) provides that the Interpretation Act 1984 sections 43 
(other than subsection (6)), 44, and Part VIII apply to a procurement 
direction as if it were subsidiary legislation. 

Clause 24: Compliance with procurement directions 

State agencies are bound to follow procurement directions. 

Subclause (1) provides that a State agency and its officers must 
comply with procurement directions in connection with the 
procurement of goods, services or works by the State agency.  

This concept is similar to the current requirement for public authorities 
to comply with supply policies issued by the State Supply Commission 
under the State Supply Commission Act 1991 framework.  This Bill 
extends compliance with procurement directions to works 
procurements as there is currently limited obligations for works 
agencies to comply with centrally co-ordinated procurement policies. 

Subclause (2) provides that decisions made or contracts entered into 
by or for a State agency in connection with the procurement of goods, 
services or works are not invalid only for the reason that a State 
agency or any other person has not complied with a procurement 
direction.   

Although compliance with procurement directions is mandatory under 
the Act, this subclause recognises that cases of non-compliance 
should be dealt with administratively and do not undermine the validity 
of the contract itself.  To invalidate every contract due to non-
compliance with a procurement direction would introduce unnecessary 
uncertainty for industry and impose additional risks on suppliers and 
the State. 

Subclause (3) provides that a reference in this section to State agency 
extends to the Department CEO in relation to their procurement of 
goods, services or works or when establishing common use 
contractual arrangements under clause 24 of the Act. 
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Subclause (4) provides that subclauses (2) and (3) do not affect any 
disciplinary proceedings against a person for non-compliance with 
procurement directions.  As such, this Act does not affect any 
disciplinary proceedings a State agency may bring or disciplinary 
proceedings under another Act, such as the Public Sector 
Management Act 1994. 

 

Part 5 – Coordination of procurement arrangements 

This Part deals with arrangements that may be entered into between State agencies, 
and in certain cases, authorised bodies, for the co-ordinated purchasing of goods, 
services or works. 

Clause 25: Common use contractual arrangements 

Subclause (1) provides that the Department CEO may enter into 
common use contractual arrangements with suppliers that State 
agencies can use to procure goods, services or works.  

This enables whole-of-government contracts to extend to works 
procurement, which addresses a significant shortcoming of the 
existing State Supply Commission Act 1991 framework. 

Subclause (2) specifies that common use contractual arrangements 
may be established for use by all State agencies, or for a specified 
kind of State agency. 

Subclause (3) provides that the common use contractual 
arrangements may authorise use of the arrangements by specified 
authorised bodies, all authorised bodies, or by specified kinds of 
authorised bodies.  

For example, this may include access by local government entities, or 
other charitable bodies, as is the case under the State Supply 
Commission Act 1991 framework.   

Clause 26: Cooperative arrangements: use of procurement arrangements 
with suppliers established by others 

Subclause (1) provides that a State agency may enter into an 
arrangement with another State agency or authorised body to procure 
goods, services or works from an arrangement established by that 
State agency or authorised body. 

Subclause (2) provides that, unless a procurement direction or another 
written law authorises a State agency to enter into a co-operative 
arrangement, the State agency must obtain the approval of the 
Department CEO before entering into an arrangement under this 
clause. 

This Part provides for various permutations of cooperative procuring 
where approved.  This could potentially see coordination between 
State agencies, universities, local governments, or other Australian 
jurisdictions.   
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As a more tangible example, three State agencies and a local 
government in a regional area may elect to procure the same 
requirement cooperatively.  Rather than being undertaken separately 
by metropolitan head-offices, a lead agency located in the applicable 
region in connection with the local supplier base establishes the 
arrangement, from which the other State agencies and local 
government elect to purchase from.  

Clause 27: Cooperative arrangements: procurement on behalf of others 

This clause allows State agencies to enter into a cooperative 
procurement arrangement where one party procures goods, services 
or works on behalf of the other.  

Subclause (1) provides that State agencies may enter into cooperative 
arrangements with other State agencies where goods, services or 
works are procured by one State agency on behalf of the others. 

Subclause (2) provides that State agencies may enter into cooperative 
arrangements with authorised bodies where goods, services or works 
are procured by one on behalf of the others. 

Under subclause (3), a State agency must obtain the approval of the 
Department CEO before entering into a co-operative arrangement with 
an authorised body unless authorised by a procurement direction or 
another written law. 

 

Part 6 – Investigation and audit 

This Part establishes mechanisms to protect the integrity of the State’s procurement 
framework and allow community concerns about the procurement activities of State 
agencies to be responded to appropriately. 

Clause 28: Investigation and audit of procurement 

Subclause (1) provides that a function of the Department CEO is to 
investigate the procurement of goods, services or works by State 
agencies and to audit their compliance with the Act. By virtue of clause 
4(3), this includes compliance with procurement directions issued 
under Part 4 of the Act. 

Subclause (2) provides that the Department CEO must establish a 
programme for the audit and investigation of the procurement activities 
of State agencies.  The purpose of the audit and investigation program 
is to maintain the integrity of State agency procurement activities as 
well as public confidence in those activities. 

Subclause (3) provides that audits and investigations are to be 
conducted: 

(a) in accordance with the programme established under subclause 
(2); 

(b) when considered appropriate by the Department CEO for a 
particular case; or 

(c) when the Department CEO is directed to do so by the Minister.  
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Clause 29: Supplier complaints about procurement 

Subclause (1) provides that a supplier of goods, services or works to 
a State agency can make a written complaint to the Department CEO 
about a State agency’s failure to comply with the Act.  The supplier’s 
business must be affected by the State agency’s actions. 

Subclause (2) provides that the Department CEO can conduct an 
investigation after receiving any such complaint. 

Subclause (3) allows the Department CEO to refer the complaint to the 
State agency the subject of the complaint if satisfied that: 

(a) the State agency has not had a reasonable opportunity to resolve 
the matter itself; or 

(b) the complaint does not affect the integrity of, or public confidence 
in, the procurement activities of the State agency. 

Subclause (4) requires an investigation into a complaint to be carried 
out by: 

(a) an officer of the Department appointed by the Department CEO; 
or 

(b) if the Department CEO believes the complaint raises a conflict of 
interest for officers of the Department, a person appointed by the 
Department CEO who is not an officer of the Department. This 
may be utilised for example in instances where the officer 
ordinarily assigned to review the complaint, happens to also have 
been a decision maker in the tender process referred for 
investigation. 

Subclause (5) provides that a supplier can withdraw their complaint at 
any time. 

Subclause (6) provides that the Department CEO can continue to 
investigate the matter under this Part even if the supplier’s complaint 
is withdrawn. 

Subclause (7) provides that a supplier can request the Department 
CEO to not disclose information in the course of an investigation or in 
a published report that: 

(a) identifies that supplier as having made a complaint; or 

(b) might allow the supplier’s identity to be ascertained. 

This is subject to the Department CEO’s discretion and any other legal 
requirements of disclosure, such as to law enforcement or integrity 
bodies. 

Clause 30: State agencies to provide Department CEO with information and 
assistance 

The Department CEO will need information from State agencies to 
carry out investigations and audits.  This clause sets out when a State 
agency must provide information or assistance. 
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Subclause (1) provides that, when requested, a State agency must 
provide the Department CEO with any information or assistance 
required for the purposes of an investigation or audit under Part 6.  

Subclause (2) provides that when providing that information or 
assistance, the Department CEO can require officers of a State agency 
to appear before the Department CEO or their delegate to answer 
questions. 

When providing information to the Department CEO in response to a 
request, subclause (3) allows a State agency to: 

(a) identify information that the State agency considers should not 
be included in a public report made by the Minister or Department 
CEO; and 

(b) request that the identified information not be included in any such 
report. 

Subclause (4) provides that the Minister or Department CEO may, but 
is not required to, comply with a State agency’s request under 
subclause (3)(b). 

Clause 31: Regulatory action following investigation or audit or judicial or 
investigative proceedings 

This clause sets out regulatory actions that can be taken in response 
to a State agency’s non-compliance with the Act.  Clause 4(3) deems 
this to include non-compliance with any procurement directions issued 
under Part 4 of the Act or other instruments under the Act. 

Subclause (1) provides that clause 30 applies if the Department CEO 
is satisfied that a State agency has not complied with the Act (including 
the regulations, procurement directions or other instrument under the 
Act) following: 

(a) an investigation or audit into a State agency’s procurement 
activities; 

(b) the proceedings of any court, tribunal or investigative body. 

When the Department CEO is satisfied that a State agency has not 
complied, subclause (2) provides that the Department CEO can take 
any one or more of the following actions: 

(a) give the State agency written notice of its failure to comply with 
the Act, detail the measures required for compliance, and specify 
the time period in which the measures must be undertaken; 

(b) publish the name of the State agency and details of its non-
compliance in the annual report of the accountable authority of 
the Department under Part 5 of the Financial Management Act 
2006; 

(c) take any other action available to the Department CEO under the 
Act or recommend that action available to the Minister under the 
Act be taken to: 

(i) further regulate the procurement activities of the State 
agency, or  
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(ii) require any of those procurement activities to be undertaken 
by the Department CEO or other person or body on behalf 
of the State agency.   

This may result in the State agency’s procurement thereafter 
being undertaken by the Department of Finance, or other person 
or body, on the State agency’s behalf.  Other remedial measures 
that may be available to the Minister or Department CEO include 
changing the terms of a State agency’s agency specific 
procurement direction.  For example, it may be appropriate to 
change the monetary threshold at which the State agency can 
procure goods, services or works without the Department of 
Finance being involved. 

(d) refer the matter (including any information about the matter) to a 
relevant body or officer.  This includes an agency with integrity 
functions such as the Corruption and Crime Commission, or 
Public Sector Commission. 

Subclause (3) provides that this clause does not limit: 

(a) action that may be taken under this Act or any other written law.  
For example, clause 30 does not affect the ability of the 
Corruption and Crime Commission to investigate the activities of 
a State agency under the Corruption, Crime and Misconduct Act 
2003; or 

(b) preparing or publishing any report on compliance or non-
compliance by the Department CEO under this Act or any other 
written law. 

 

Part 7 – Debarment of suppliers 

This Part allows regulations to be made to debar or suspend suppliers of goods, 
services or works to State agencies in certain circumstances and provides suppliers 
with a legislative right of review.  Conduct that might be grounds for debarment will be 
set out in the regulations and is likely to include offences relating to fraud and 
corruption; industrial relations, environmental offences; and non-payment of taxes. 
 

Clause 32: Terms used 

This clause sets out the definitions applicable to this Part.   

affiliate of a debarred supplier, means a person or body declared by 
the regulations under this Part to be an affiliate of the debarred supplier 
because of a specified connection or relationship between the 
debarred supplier and that person or body.   

The concept of an affiliate reflects that an effective debarment regime 
must have a mechanism to ensure those who conduct themselves 
poorly are not able to gain the benefit of contracting with the State by 
moving to a different company or establishing a new company for the 
purposes of avoiding debarment. 

conduct includes any act or omission, whether in this State or 
elsewhere within or outside Australia; 
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debarred supplier means a supplier who is debarred by the 
Department CEO under this Part from supplying goods, services or 
works to State agencies; 

supplier includes an affiliate of a debarred supplier; 

this Part includes the regulations under this Part.  

Clause 33: Regulations relating to debarment of suppliers 

Subclause (1) allows for regulations to be made to debar suppliers 
from supplying to State agencies. 

Without limiting subclause (1), subclause (2) sets out matters that may 
form part of the regulations.  These include: 

(a) specifying the conduct for which a supplier may be debarred 
(whether or not that conduct relates to the supply of goods, 
services or works to State agencies); 

(b) authorising the Department CEO to debar a supplier — 

(i) because of any such conduct of the supplier; or 

(ii) because the supplier is an affiliate of a supplier who was 
debarred for any such conduct; or 

(iii) because the supplier failed to comply with requirements of 
the regulations under this Part relating to an investigation of 
the supplier by the Department CEO; 

(c) investigations by the Department CEO into whether a supplier 
should be debarred; 

(d) the procedures to be followed by the Department CEO before a 
supplier is debarred (including giving a supplier an opportunity to 
show cause why the supplier should not be debarred); 

(e) authorising the Department CEO to suspend a supplier who is 
under investigation by the Department CEO from supplying 
goods, services or works to State agencies pending a 
determination on whether the supplier should be debarred; 

(f) specifying the maximum period for which a supplier may be 
debarred or suspended; 

(g) requiring State agencies to comply with a decision of the 
Department CEO to debar or suspend a supplier except in the 
case of any special circumstances authorised by the regulations; 

(h) the giving of undertakings about future conduct by a supplier who 
is under investigation by the Department CEO or who seeks the 
revocation of a decision to debar or suspend the supplier; 

(i) enabling authorised bodies to rely on the debarment or 
suspension of a supplier to exclude the supplier from their 
procurement of goods, services or works; 

(j) dealing with any other matter relating to the debarment or 
suspension of a supplier. 
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Subclause (3) sets out the consequences of a debarment or 
suspension decision.  A debarred or suspended supplier may be 
precluded from seeking or being awarded a contract or a subcontract 
with the State.  In addition, a debarred or suspended supplier may not 
be an agent or representative of a supplier to the State. 

Subclause (4) provides that the regulations may set out: 

(a) the goods, services or works to which a debarment or suspension 
may apply;  

(b) that the debarment or suspension applies to all new contracts; 
and extension and/or increases in scope of existing contracts.  

Clause 34: Review by SAT of decisions under this Part 

Clause 33 establishes a right of review to the State Administrative 
Tribunal for: 

(a) a decision to debar a supplier;  

(b) any decisions made under this part. 

Clause 35: Termination of contracts with debarred suppliers 

Clause 34 provides that a State agency may terminate an existing 
contract with a debarred supplier; and sets out the consequences of 
such a termination. 

Subclause (1) establishes the right to terminate. 

Subclause (2) provides that a contract may be terminated by giving 
notice in writing to the supplier. 

Sub-clause (3) provides that terminating a contract does not affect the 
supply of any goods, services or works before the termination or any 
right, obligation or liability acquired, accrued or incurred before the 
termination. 

Subclause (4) states that this clause is subject to any express 
provision in the terminated contract. 

Subclause (5) states that the regulations may make provision for or 
with respect to the termination of a contract under this section. 

Clause 36: Miscellaneous provisions relating to debarment of suppliers 

Subclauses (1) and (2) require the Department CEO to maintain a 
public register of all debarred suppliers and to notify State agencies of 
suspended suppliers.  

Under subclause (3), suspension may be imposed without notice to 
the supplier and without an opportunity to show why a supplier should 
not be suspended. 
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The public notification requirement in cases of debarment is 
appropriate as the supplier has been given an opportunity to respond 
to the proposed debarment.  For suspensions, it is more appropriate 
to notify agencies’ directly rather than publishing the name of the 
suspended supplier(s) because the supplier may not have had the 
opportunity to show why it should not be suspended. 

Subclause (4) ensures that failure to comply with the Act or regulations 
will not affect the validity of contracts entered into with a supplier before 
or after a debarment or suspension.  This will ensure continuity of 
supply in the event an agency mistakenly enters into a contract with a 
debarred or suspended supplier. 

Subclause (5) ensures that subclause (4) does not affect the State’s 
right to terminate a contract with a debarred supplier under clause 35. 

Subclause (6) facilitates investigations into suppliers’ conduct by 
allowing State agencies and authorised bodies to disclose information 
to the Department CEO about the conduct of a supplier. 

Subclause (7) ensures that information disclosed to the Department 
CEO is confidential, in that the Department CEO is subject to the same 
duty of confidentiality as the agency body that disclosed the 
information.  

Subclause (8) protects the interests of the State and its officers and 
other agents by excluding civil liability for debarment or suspension 
decisions made in good faith. 

Subclause (9) makes it clear that suppliers may be debarred or 
suspended for conduct that occurred before the commencement of this 
Part. 

 

Part 8 – Miscellaneous 

Clause 37: Functions conferred or imposed on departments 

Departments of the public service are not separate legal entities.  For 
that reason, this clause provides that an obligation conferred or 
imposed on a public service department by this Bill is imposed on the 
chief executive officer of the department.  

Clause 38: Regulations 

This clause is a general regulation-making power that allows the 
Governor to make regulations under the Act.  The regulations may 
prescribe matters: 

(a) that are required or permitted by the Act; or  

(b) that are necessary or convenient to be prescribed to give effect 
to the Act. 
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Clause 39: Review of Act 

Subclause (1) requires that, as soon as practicable after the fifth 
anniversary of the commencement of clause 38, the Minister must 
review the operation and effectiveness of the Act and prepare a report 
based on the review.  Practically this means the Act must be reviewed 
once it has been operating for five years. 

Subclause (2) requires the Minister to cause the report to be laid before 
each House of Parliament as soon as practicable after the report is 
prepared.  This must occur within twelve months after the fifth 
anniversary of the commencement of clause 38. 

Five years is considered an appropriate timeframe to allow the new 
procurement framework to be in effect before conducting an extensive 
review process.  It is also consistent with the review clauses that have 
been included other legislation such as the Residential Parks (Long-
stay Tenants Act) 2006 and Taxation Administration Act 2003 
(section 135 has now been repealed because the review requirement 
was met). 

 

Part 9 – Repeal and transitional provisions 

This Part provides the transitional arrangements to abolish the State Supply 
Commission. 

Clause 40: Terms used 

This clause defines the terms used in Part 9. 

assets means any legal or equitable estates or interest (whether 
present or future, whether vested or contingent and whether personal 
or assignable) in real or personal property of any description, and 
includes money, securities, choses in action and documents. 

former Act means the State Supply Commission Act 1991 as in force 
immediately before the transition day. 

liabilities means any liabilities, duties or obligations, whether actual, 
contingent or prospective, liquidated or unliquidated or whether owed 
alone or jointly or jointly and severally with any other persons. 

operating account means an agency special purpose account 
established under the Financial Management Act 2006 section 16. 

relevant official means the Registrar of Titles, the Registrar of Deeds 
and Transfers, or any other person authorised by a written law to 
record and give effect to the registration of documents relating to 
transactions affecting any estate or interest in land or any other 
property. 

rights means any rights, powers, privileges or immunities, whether 
actual contingent or prospective. 

State Supply Commission means the State Supply Commission 
established by the former Act 
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transition day means the day on which Part 9 comes into operation. 

Clause 41: Act repealed 

This clause repeals the State Supply Commission Act 1991. 

Clause 42: Regulations repealed 

This clause repeals the State Supply Commission Regulations 1991. 

Clause 43: Abolition of State Supply Commission 

On transition day, which is the day on which Part 9 comes into 
operation, the State Supply Commission is abolished and its members 
cease to hold office as members of the Commission.  

Clause 44: Transfer of assets, rights and liabilities of State Supply 
Commission 

Subclause (1) provides for the following to occur on the transition day: 

(a) transfer of all the State Supply Commission’s assets and rights 
to the Procurement Executive Body 

(b) transfer of all the State Supply Commission’s liabilities to the 
Procurement Executive Body 

Subclause (2) provides that any legal proceedings that may have been 
commenced by or against the State Supply Commission can be 
brought or continued against the Procurement Executive Body. 

Subclause (3) sets out that on and after the transition day, an act done 
or omission made in relation to the assigned assets, rights and 
liabilities before the assignment is taken to be done or omitted to be 
done by the Procurement Executive Body. 

Subclause (4) extends any immunity that the State Supply 
Commission had in respect of an act, matter or thing before the 
transition day to the Procurement Executive Body. 

Clause 45: Registration of documents 

This clause provides that a relevant official must take notice of the 
transitional arrangements, and record and register any documents 
required to give effect to these arrangements. 

This is a standard provision included in legislation that abolishes a 
body.  The State Supply Commission has no known assets or liabilities 
that would require documents to be registered to give effect to the 
transitional arrangements. 

Clause 46: State Supply Commission to complete necessary transactions 

This clause sets out the requirements if any of the State Supply 
Commission’s assets or liabilities cannot be properly assigned to the 
Procurement Executive Body. 
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Subclause (1) provides that: 

(a) the asset, right or liability will remain an asset or liability of the 
State Supply Commission until it is assigned to the Procurement 
Executive Body; and 

(b) all practical steps will be taken to assign the asset, right or liability 
to the Procurement Executive Body. 

Subclause (2) provides that the Department assisting the State Supply 
Commission remains accountable under the Financial Management 
Act 2006 for any of the State Supply Commission’s assets, rights or 
liabilities.  The Department of Finance is currently responsible for 
principally assisting the Minister for Finance in administering the State 
Supply Commission Act 1991. 

For the purpose of subclause (1), subclause (3) provides that the State 
Supply Commission is deemed to continue to exist.  This is necessary 
because clause 43 abolishes the State Supply Commission on the 
transition day. 

Subclause (4) provides that the State Supply Commission must 
perform those functions through the Department CEO. 

Subclause (5) gives the State Supply Commission the necessary 
powers to perform the functions under this section. 

Clause 47: Exemption from State tax 

This clause provides that duty and any other State tax or charge is not 
payable on the transfer of any assets, rights and liabilities from the 
State Supply Commission to the Procurement Executive Body or for 
anything else done as part of the transitional arrangements. 

Clause 48: Operating accounts of State Supply Commission 

This clause sets out what must happen on the transition day to any 
operating accounts held by the State Supply Commission.  Any money 
must be credited to an operating account of the Department of Finance 
after payment of any liabilities arising before transition day. 

Clause 49: Completion of things done 

This clause provides that if the State Supply Commission commences 
something before the transition day, the Procurement Executive Body 
can continue doing the thing after the transition day. 

Clause 50: Continuing effect of things done 

Under this clause, an act or omission by the State Supply Commission 
before the transition day is taken to have been done or not done by the 
Procurement Executive Body after the transition day if the act or 
omission has force or significance and is not governed by this Part. 

Clause 51: Agreements, instruments, proceedings and remedies generally 

On and after transition day, any agreement or instrument referring to 
the State Supply Commission has effect as if it were a reference to the 
Procurement Executive Body, unless the context otherwise requires. 
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Clause 52: Transitional regulations 

This clause provides that the Governor may make regulations to deal 
with any transitional matter not defined in the Act. 

Subclause (1) defines the terms used in the section. 

Subclause (2) states that if a transitional matter cannot be dealt with 
by this Part, the Governor may make regulations that are required, 
necessary or convenient to deal with the transition matters. 

Subclause (3) provides that the regulations may prescribe that 
provisions of the Act do not apply to a specific matter or that they apply 
in a modified form. 

Subclause (4) allows regulations to specify that a thing existed, or did 
not exist, on a date that is before the regulations are published, but 
after the transition day. 

Subclause (5) applies if regulations are made under subclause (2), and 
subclause (4) applies to a provision contained within those regulations.  
This subclause provides that the provision does not prejudice the rights 
of a person that existed before the regulation publication day and does 
not impose liabilities on a person for an act or omission done before 
the regulation publication day. 

Clause 53: Effect on other instruments, rights and obligations 

This clause provides that the operation of these transitional provisions 
does not: 

(a) represent a breach of contract, or confidence, or civil wrong; 

(b) represent a breach of a contractual restriction on transferring 
assets, rights or liabilities, or the disclosure of information; 

(c) enable a party to an agreement to seek a remedy, or to terminate 
the agreement, because of a change in ownership of assets, 
rights or liabilities; 

(d) result in any contract or agreement becoming unenforceable; or 

(e) result in any release of any surety. 

Clause 54: Interpretation Act 1984 not affected 

Part V of the Interpretation Act 1984 deals with the consequences of 
the repeal of Acts.  This section makes it clear that Part V of that Act 
applies to the repeal of the State Supply Commission Act 1991 and 
State Supply Commission Regulations 1991.  
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Part 10 – Consequential amendments to other Acts 

This Part makes necessary amendments to other Acts. 

Division 1 Constitution Acts Amendment Act 1899 amended 

Clause 55: Act amended 

Part 10, Division 1 amends the Constitution Acts Amendment Act 
1899. 

Clause 56: Schedule V Part 3 amended 

This clause removes The State Supply Commission from Part 3 of 
Schedule V of the Constitution Acts Amendment Act 1899. 

Division 2 Disability Services Act 1993 amended 

Clause 57: Act amended 

Part 10, Division 2 amends the Disability Services Act 1993. 

Clause 58: Section 12A amended 

This clause amends section 12A of the Disability Services Act 1993.  It 
deletes the text “State Supply Commission Act 1991” and inserts the 
short title of this Act. 

Clause 59: Section 26A amended 

Subclause (1) deletes the definition of supply policies from section 26A 
of the Disability Services Act 1993. 

Subclause (2) deletes and reintroduces the word carer with a full stop 
instead of a semicolon to account for the deletion of supply policies by 
subclause (1). 

Clause 60: Section 26B amended 

Subclause (1) deletes the words “conducted in accordance with supply 
policies relating to tenders” from section 26B(2)(a) of the Disability 
Services Act 1993. 

Subclause (2) inserts section 26B(2A) into the Disability Services Act 
1993, with the text “Any such tender, expression of interest or 
negotiation must be conducted in accordance with the Procurement 
Act 2020 and the procurement directions under that Act.” 

Division 3  Financial Management Act 2006 amended 

Clause 61: Act amended 

Part 10, Division 3 amends the Financial Management Act 2006. 

Clause 62: Schedule 1 amended 

This clause removes the State Supply Commission from the list of 
statutory authorities contained in Schedule 1 to the Financial 
Management Act 2006. 
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Division 4 Health Services Act 2016 amended 

Clause 63: Act amended 

Part 10, Division 4 amends the Health Services Act 2016. 

Clause 64: Section 20 amended 

Subclause (1) deletes the words “subject to subsection (3)” for section 
20(1)(g) of the Health Services Act 2016. 

Subclause (2) deletes the words “State Supply Commission Act 1991 
and the Public Works Act 1902” from section 20(2) and inserts 
“Procurement Act 2020”. 

Subclause (3) deletes section 20(3) to 20(7) of the Health Services Act 
2016. 

Clause 65: Section 34 amended 

This clause deletes the words “State Supply Commission Act 1991,” 
from section 34(2)(1) of the Health Services Act 2016 and replaces 
them with the short title of this Act. 

Division 5 Public Sector Management Act 1994 amended 

Clause 66: Act amended 

Part 10, Division 5 amends the Public Sector Management Act 1994. 

Clause 67: Schedule 2 amended 

This clause deletes item 47A – State Supply Commission – from 
Schedule 2 of the Public Sector Management Act 1994. 

Division 6 Vocational Education and Training Act 1996 amended 

Clause 68: Act amended 

Part 10, Division 6 amends the Vocational Education and Training Act 
1996. 

Clause 69: Section 9 amended 

This clause amends section 9(3) of the Vocational Education and 
Training Act 1996 by deleting the words “State Supply Commission Act 
1991” and replacing them with the short title of this Act. 

Clause 70: Schedule 37 amended 

This clause amends section 37(4) of the Vocational Education and 
Training Act 1996 by deleting the words “State Supply Commission Act 
1991” and replacing them with the short title of this Act. 

Division 7 Western Australian Jobs Act 2017 amended 

Clause 71: Act amended 

Part 10, Division 7 amends the Western Australian Jobs Act 2017. 
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Clause 72: Section 3 amended 

This clause amends the definition of “goods or services” in section 3(1) 
of the Western Australian Jobs Act 2017 by deleting the text from 
paragraph (a) of the definition of “goods or services” and replacing it 
with the text “goods, services or works as defined in the Procurement 
Act 2020 section 4(1)”. 

Clause 73: Section 9 amended 

This clause amends section 9 of the Western Australian Jobs Act 2017 
by removing the words “the State Supply Commission Act 1991 and 
supply policies under that Act” from paragraph (a) of that section, and 
replacing them with the text “the Procurement Act 2020 and 
procurement directions under that Act”. 

 


