Our Ref: 63-10463

Hon Kate Doust MLC
President of the Legislative Council
Parliament House
Harvest Terrace

PERTH WA 6000
Dear Madam President
I refer to the resolution agreed to by the Legislative Council which requested the
Government examine and report to the House on amending the Weapons Act 1999 to
allow individuals to carry pepper spray for the purposes of self-defence.
The Western Australia Police Force, in conjunction with the State Solicitor s Office,
have considered this matter, taking into account judicial consideration of the relevant
provisions of the Weapons Act 1999 (the Act) and the position in other jurisdictions.

Oleoresin Spray (OC Spray) is prescribed by the Weapons Regulations 1999 (the
Regulations) as a controlled weapon for the purposes of the Act. Offences that might
be committed by a person who possesses OC Spray are set out in Part 2 of the Act
and are as follows:

Section 7
(1) A person who, without a lawful excuse, carries or possesses a controlled
weapon commits and offence.

Penalty: imprisonment for 2 years and a fine of $24 000.
(2) A person who has a lawful excuse to carry or possess a controlled weapon
commits an offence if the person carries or possesses it in a manner that could
reasonably be expected to cause someone -

a. To be injured or disabled; or
b. To fear that someone will be injured or disabled.
Penalty: imprisonment for 2 years and a fine of $24 000.
Section 8A
(1) A person who sells or supplies a controlled weapon to a child commits an
offence.

Penalty: imprisonment for 2 years and a fine of $24 000. 2
(2) A person who supplies a controlled weapons to a child commits an offence.
Penalty: imprisonment for 2 years and a fine of $24 000.
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Section 7(3) of the Act provides that a lawful excuse to carry or possess a controlled
weapon does not include the excuse that the weapon is carried or possessed for
defence. Section 7(4) of the Act further provides that section 7(3) does not apply to a
controlled weapon of a kind, carried or possessed in such circumstances, as the
regulations may prescribe.

A "lawful excuse" generally means something which is not forbidden rather than
expressly authorised.1 2 However, subsections (3)-(5) of section 7 of the Act limit the
meaning of the expression "lawful excuse" for the purposes of section 7 of the Act and
provide:
(3) In this section a lawful excuse to carry or possess a controlled weapon does
not include the excuse that the weapon is carried or possessed for defence.
(4) Subsection (3) does not apply to a controlled weapon of a kind prescribed for
the purposes of this subsection as long as it is carried or possessed in such
circumstances, if any, as the regulations may prescribe.

(5) Regulations under subsection (4) may apply generally or to a particular
person or class of persons."
"Defence" means "self-defence, defence of another or defence of property."2

Regulation 7 of the Regulations provides:
(1) A spray weapon made or modified to be used to discharge oleoresin capsicum
is prescribed for the purposes of section 7(4) of the Act.
(2) Section 7(3) of the Act does not apply to a spray weapon referred to in sub
regulation (1) if it is carried or possessed by a person for the purpose of being
used in lawful defence in circumstances that the person has reasonable
grounds to apprehend may arise.

A "spray weapon" is defined to mean "an article made or modified to be used to
discharge a substance in the form of a spray so as to injure or disable a person and
includes the substance."3

In Hall v. Collins4 Wheeler J considered the meaning of regulation 7 of the
Regulations. Her Honour noted the significance of regulation 7 not making any

1 Wilson v. McDonald [2009] WASCA 39 at [53] per Martin CJ; Hogan v. Wright [2010] WASC 305 at [16] per
McKechnie J; Blecltynden v. Bog niil [2011] WASC 4 at [39] per Murray J. See also Attor ey General (Cth) .

Breckler (1997) 197 CLR 83 at 103.
2 Section 3 of the Act.
3 Regulation 3 of the Weapons Regulations.

4 [2003] WASCA 74.
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reference to imminent defence, or to any form of temporal nexus between the

possession and the possible need for defence and stated:
"The reference to circumstances which a person has reasonable grounds to
apprehend "may arise" appears to me to be close to the view.. .that possession

would be permissible if it was by way of precaution against the "possibility" of
an attack, rather than to any other pre-existing formulation of what might
constitute a reasonable excuse."5

Wheeler J confirmed this view by reference to the relevant Parliamentary Debates.
Her Honour said that the Hon Attorney General "made it plain that it was the
Government s intention that people should be able to carry such sprays for the
purposes of defence". Further, in Her Honour s view:

"In the view which I take of the Weapons Act and Regulations, it is not
necessary that there be an imminent threat, before such a spray can be
possessed or carried. It is enough that a person has reasonable grounds to

believe that circumstances in which it may be necessary to use the spray for
that purpose may arise.

However, this does not in my view mean that such spray can be carried at all
times and in all circumstances. It is necessary for the person carrying the
spray...to establish that there is an actual purpose of defence in
circumstances which are reasonably anticipated...Where a person envisages

on reasonable grounds that circumstances requiring the use of the spray for
self-defence may arise from time to time, it appears to me that possession on
an ongoing basis must be envisaged." 6

In Hall v. Collins (supra), the owner of a motel who had faced violent situations from
time to time was charged with possessing oleoresin capsicum spray contrary to the
Act. Wheeler J held that the only inference open was that the owner of the motel
possessed and carried "the spray on the day in question for the purpose of lawful
defence in circumstances which he had reasonable grounds to apprehend might
arise."7

Accordingly, it is advised that a person who carries or possesses a spray weapon
made or modified to be used to discharge oleoresin capsicum may have a lawful
excuse if they can prove that it was carried or possessed for the purpose of being used
in lawful defence (that is, self-defence, defence of another or defence of property) in
circumstances that the person had reasonable grounds to apprehend may arise8,

provided the manner in which the spray weapon is possessed or carried is appropriate.

5 At [14],
6 At [16-17],

7 At [20],
8 See section 7 of the Act and regulation 7 of the Regulations.
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Importantly, Western Australia is the only jurisdiction in Australia that provides a direct
defence for the carrying or possession of OC Spray for self-defence purposes. No

other jurisdictions within Australia provide provisions similar to Regulation 7. Please
refer to the attached Interjurisdictional Table marked annexure A , for a complete
interjurisdictional comparison.
The WA Police Force consider the legislative provisions within the Act and Regulations
to be appropriate and to strike the right balance, particularly given that no other
Australian jurisdictions has enacted a defence for the carrying or possession of OC
spray in situations of self-defence.

The WA Police Force have genuine concerns if members of the public were allowed
to have unfettered access to OC Spray for self-defence purposes. Although OC Spray
in some instances is considered to be a non-lethal use offeree option, the use of any
force against another may have unforeseen consequences, which may result in the

death or injury to another. Additionally, if proper aftercare is not given to assist in the
recovery of the sprayed person, there is a potential for unintended injury or death to
be caused to the person to whom the OC spray is applied, such as exasperating an
existing condition or severe allergic reaction.

The WA Police Force hold the view, in line with judicial consideration, that the purpose
of the Act and the Regulations is to allow the carrying of OC Spray at the right time
and place. This is a charging issue, and each case and its surrounding circumstances

will be considered by police accordingly. Additionally, there are a variety of reasons
an OC Spray related charge against a person can be discontinued, including public
interest. If a charged person is aggrieved, the matter will be heard by a court to
determine whether reasonable grounds existed at the time of the alleged offence, to
determine if the person acted in a reasonable threat or self-defence.

If the possession of OC Spray for non-lethal means of self-defence was to be
unfettered, the WA Police Force foreshadow that the number of assaults with these
self-defence sprays would escalate substantially and would prevent the charging of
people who are carrying these items for nefarious purposes.

In light of the advice provided to the Government, there are currently no plans to
expand the existing provisions in the Weapons Act 1999 or the Weapons Regulations
1999 regarding the use of OC Spray for self-defence purposes.
Yours sincerely

/
HON MICHELLE ROBERTS MLA
MINISTER FOR POLICE; ROAD SAFETY

2 JUN 2020

Att.

cc Hon Aaron Stonehouse MLC
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Jurisdictional Legislative Table - Oleoresin Capsicum Spray

Jurisdiction

Does the relevant State have a
direct defence for OC Spray for

Legislation

self-defence purposes?

New South
Wales

Weapons Prohibition Act 1998
Schedule 1 Prohibited weapons
Clause 2 Miscellaneous weapons
(22) Any device designed or intended as a defence or anti-personnel spray and
that is capable of discharging by any means any irritant matter comprising
or containing any one or more of the following substances in liquid, powder,
gas or chemical form:
(a) chloroacetophenone, known as CN,

OC Spray is a prohibited weapon
and possession or use of a

prohibited weapon for personal
protection, or for the protection
of any other person, is not a
genuine reason for the
possession or use of the

(b) orthochlorobenzalmalononitrile, known as CS,
(c) dypenylaminechloroarsone, known as DM or Adamsite,

weapon.

(d) oleoresin capsicum, known as OC.

constitute a genuine reason

Division 1 Requirement for permit
Section 7 - Offence of unauthorised possession or use of prohibited
weapon

(1) A person must not possess or use a prohibited weapon unless the person
is authorised to do so by a permit.
Division 2 Permit scheme
Section 11 - Genuine reason

(1) The Commissioner must not issue a permit authorising the possession or
use of a prohibited weapon unless the applicant has a genuine reason for
possessing or using the weapon.

(2) The Commissioner may determine that an application has a genuine
reason for possessing or using the prohibited weapon if the applicant
intends to possess or use the weapon for any one or more of the reasons

set out in the table to this subsection, or for any other reason prescribed
by the regulations.

Further reasons that may

provided within the Act and
Regulations to allow a person to
possess or use a prohibited
weapon, do not include the

possession and use of OC Spray
for self-defence.

Jurisdictional Legislative Table - Oleoresin Capsicum Spray

New South
Wales
Continued

(3) The possession or use of a prohibited weapon for personal protection, or
for the protection of any other person, is not a genuine reason for the
possession or use of the weapon. However, any such reason may

constitute a genuine reason in the case of a prohibited weapon referred to
in clause 4 (1) of Schedule 1 or in the case of a prohibited weapon that is
of a kind prescribed by the regulations for the purposes of this subsection.
OC Spray does not fall under clause 4(1) of Schedule 1.
Queensland

Weapons Cateaories Reaulation 1997
Regulation 8(1) - Category R weapons
(d) an antipersonnel gas, and an antipersonnel substance, of a corrosive,

OC Spray is a Category R
weapon and there are no

noxious or irritant nature or that is capable of causing bodily harm,
and any weapon capable of discharging the gas or substance by any

provisions to allow for

means, other than a gas or substance and any weapon capable of

defence.

discharging the gas or substance that is primarily designed for the
control of native or feral animals
OC Spray is a Category R Weapon
Weapons Act 1990
Schedule 2 Dictionary
weapon

(a) means
(ii) another thing prescribed under a regulation to be a weapon or within
a category of weapon

Division 1 General
Section 50 - Possession of weapons

(1) A person must not unlawfully possess a weapon.

possession or use for self-
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South
Australia

Summary Offences Re ulations 2016
Part 2 - Weapons

Self protecting spray (OC Spray)

Regulation 5 - Dangerous articles
(f) self-protecting spray a device or instrument designed to temporarily or
permanently immobilise, incapacitate or injure a person by the emission or

is a dangerous article. There are

discharge of an offensive, noxious or irritant liquid, powder, gas or

no provisions that prescribe selfdefence as a lawful excuse to
possess or use OC Spray.

chemical
Summar Offences Act 1953
Part 3A - Weapons etc.
Section 21C - Offensive weapons and dangerous articles etc.
(2 A person who, without lawful excuse
(a) manufactures, sells, distributes, supplies, or otherwise deals in,

dangerous articles; or
(b) uses or has possession of a dangerous article,
is guilty of an offence.
fS) A oerson who, without lawful excuse, carries an offensive weapon or

dangerous article at night while in, or while apparently attempting to enter
or leave

(a) licensed premises; or
(b) a carparking area specifically or primarily provided for the use of
patrons of the licensed premises,
is guilty of an offence.
( 6') A person fbeina a person who is otherwise entitled to do so) must not use
or have possession of a dangerous article unless he or she does so in a
safe and secure manner.

Division 2 - Maintaining public order and safety in declared public precinct
Section 66Q. - Offensive weapons and dangerous articles
(1 A oerson who, without lawful excuse, carries an offensive weapon or

dangerous article within a declared public precinct is guilty of an offence.

Judicial discretion applies if an
accused person argues lawful
excuse .
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South
Australia
continued

Part 3A - Weapons etc.

Section 210 - Regulations
Regulations made for the purposes of this Part may, without limitation
(a) prescribe circumstances in which a person will be taken to have a
lawful excuse in relation to an act or omission referred to in section

21C or 21E; and
(b) provide that this Part or specified provisions of this Part do not apply
to a specified class of oersons; and
(c) provide that this Part or specified provisions of this Part do not apply
to a specified class of weapon, implement or article; and

(d) prescribe evidentiary provisions to facilitate proof of an offence
against this Part.
The Summary Offences Regulations 2016 do not prescribe a class of weapon,
persons (entitled or otherwise), or any lawful excuse for possession of OC
Spray.
Tasmania

Police Offences Act 1935

OC Spray appears to be defined

Part 1 - Preliminary

as dangerous article and there
are no provisions to allow the

Section 3 - Interpretation

Dangerous article
(a) any weapon other than a firearm; and
(b) any article adapted or modified so as to be capable of being used as
such a weapon;

(c) any other article that is intended to be used as such a weapon; and

(d) a knife
It appears that OC spray would be included within the definition of a dangerous
article.

Division 2 - Offences relating to good order and safety
Section 15C - Dangerous articles

general public to carry or
possess OC Spray for selfdefence purposes.
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Tasmania

continued

(1) A person, without lawful excuse (proof of which lies on the person), must
not have possession of, or carry or use, a dangerous article in a public
place.

(4) A lawful excuse excludes self-defence but includes the following:
(a) the pursuit of a lawful occupation, duty or activity using that
dangerous article;
(b) the participation in a lawful sport, recreation or entertainment using
that dangerous article;
(c) the lawful collection, display or exhibition of that dangerous article;
(d) the use of that dangerous article for the lawful purpose for which it
was intended;
(e) religious observance.

Victoria

Control of Weapons Reputations 2011
Regulation 8 - Prohibited weapons
Schedule 3, item 20
An article designed or adapted to discharge oleoresin capsicum spray.
Control of Weapons Act 1990

Oleoresin capsicum spray (OC
Spray) is a prohibited weapon
and there are no provisions to
allow a person to possess, carry,

or use OC Spray for selfdefence.

Section 5AA - Offence to possess, use or carry a prohibited weapon
A person must not possess, use or carry a prohibited weapon (other than an

imitation firearm) without an exemption under section 8B or an approval under
section 8C.

There are no exemptions or approvals provided under section 8B or 8C of the
Control of Weapons Act 1990 for Oleoresin capsicum spray.
Australian

Prohibited Weapons Act 1996

Capital

Schedule 1 Prohibited Weapons
Part 1.4 Other prohibited weapons, Item 6
a thing made or intended as a defence or antipersonnel spray that can

Territory

discharge by any means an irritant in liquid, powder, gas or chemical form,

including but not limited to the followin :

OC Spray is a prohibited weapon
and there are no provisions to
allow a person to possess or use

a prohibited weapon for selfdefence.
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Australian

Capital
Territory
continued

(a) chloroacetophenone, known as CN;
(b) orthochlorobenzalmalononitrile, known as CS;
(c) dypenylaminechloroarsone, known as DM or adamsite;
(d) oleoresin capsicum, known as OC
Part 2 Offences
Section 5 - Offence - unauthorised possession or use of prohibited
weapons

A person commits an offence if the person
(a) possesses or uses a prohibited weapon; and
(b) is not authorised by a permit, or otherwise under this Act, to possess
or use the weapon.

Part 1 Preliminary
Section 2B. Offences against Act application of Criminal Code etc.
Other legislation applies in relation to offences against this Act.
The Criminal Code, ch 2 applies to the following offences against this Act (see
Code, pt 2.1):
• s 5 (Offence unauthorised possession or use of prohibited weapons)

Criminal Code 2002
Part 2.3 Circumstances where there is no criminal responsibility
Division 2.3.5 External factors
Section 42 - Self-defence

(1) A person is not criminally responsible for an offence if the person carries out
the conduct required for the offence in self-defence.
(2) A person carries out conduct in self-defence only if
(a) the person believes the conduct is necessary
(i) to defend himself or herself or someone else; or
(ii) to prevent or end the unlawful imprisonment of himself or
herself or someone else; or

(iii) to protect property from unlawful appropriation, destruction,
damage or interference; or

It is possible to obtain a permit to
possess OC Spray, however
correspondence received from

the ACT indicates that there has
never been an application made
or granted.

ACT Police have advised that
the self-defence provision
provided within the Criminal
Code 2002 may only provide a
defence in very specific
circumstances to the use of a

prohibited weapon, but this
would not mitigate the criminality
of possession of the object
without a permit. Accordingly,
possession would almost never
be defensible.
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Australian

Capital
Territory
continued

(iv) to prevent criminal trespass to land or premises; or
(v) to remove from land or premises a person committing criminal
trespass; and
(b) the conduct is a reasonable response in the circumstances as the
person perceives them.

(3) However, the person does not carry out conduct in self-defence if
(a) the person uses force that involves the intentional infliction of death
or serious harm

(i) to protect property; or
(ii) to prevent criminal trespass; or
(iii) to remove a person committing criminal trespass; or
(b) the person is responding to lawful conduct that the person knows is
lawful.

(4) Conduct is not lawful for subsection (3)(b) only because the person carrying
it out is not criminally responsible for it.
Northern
Territory

Weapons Control Reaulations 2001
Schedule 2 - Prohibited weapons, Item 17
An article designed or adapted to discharge oleoresin capsicum spray.
Weapons Control Act 2001
Part 2 Regulation of weapons and body armour
Section 6 - Prohibited weapons
A person must not:

(a) bring into the Territory; or
(b) cause to be brought or sent into the Territory; or
(c) manufacture, sell or purchase; or
(d) display or advertise for sale; or
(e) possess, use or carry;
a prohibited weapon except if permitted to do so by an exemption under section
12 or an approval.

OC Spray is a prohibited weapon
and there are no provisions to
allow a person to possess or use
OC Spray for self-defence.

Jurisdictional Legislative Table - Oleoresin Capsicum Spray
No exemptions are provided within section 12 for the use or possession of
oleoresin capsicum spray for the public.

