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Chair
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Dear Dr

WORK HEALTH AND SAFETY BILL 2019 - REPORT 43

On 21 May 2020, the Legislative Council referred the Work Health and Safety Bill 2019 (WHS
Bill) to the Standing Committee on Legislation (Committee) for consideration. Having
conducted its inquiry, in August 2020, the Committee tabled Report 43 which included seven
recommendations.

Each recommendation in Report 43 included a requirement for an explanation to the Legislative
Council being provided by the Minister for Mines and Petroleum; Energy; Industrial Relations.
For your information, please find enclosed the requested explanations. Consistent with the
requirements, my intention is to table a copy of my reply in the Legislative Council during
consideration of the WHS Bill.

The Government acknowledges the quality of Report 43 and greatly appreciates the Committee
timeliness in undertaking its inquiries.

Yours sincerely

Hon Bill Johnston MLA
Minister for Mines and Petroleum; Energy; Industrial Relations

Att

15 SEP 2020
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Standing Committee on Legislation - Work Health and Safety Bill 2019 Report 43
Minister for Mines and Petroleum; Energy; Industrial Relations

Response to Recommendations

Recommendation 1

The Minister for Mines, Petroleum, Energy and Industrial Relations explain to the
Legislative Council whether it is necessary for cl 7(1 )(i) of the Work Health and Safety
Bill 2019 to be retained.

Response

Clause 7 is titled  Meaning of worker 

Workplace arrangements ha e evolved beyond the concept of the
employer/employee relationship since the introduction of the Occupational Safety
and Health Act 1984 (OSH Act) 35 years ago. Since then, a number of
amendments have been made to the OSH Act to capture different types of
employment, such as labour-hire arrangements.

The National Review into Model Occupational Health and Safety Laws
recommended an expansive definition of worker for the model WHS laws
(recommendation 93). The then Workplace Relations Minister s Council agreed in
principle with recommendation 93, subject to specific inclusions (such as
outworkers).

The combination of these recommendations led to the current structure of the
definition of  worker’ which provides a broad, inclusive definition followed by a list
of specific inclusions.

Clause 7(1 )(i), which permits persons of a prescribed class to be specified, is
included in the national model Work Health and Safety (WHS) Bill and provides
flexibility to include other classes of workers identified at a later date through
regulation. As this simply adds a classification of person already covered by the
broad definition of ‘worker’, it is considered a matter suitable for disallowance rather
than parliamentary debate.

Recommendation 2

The Minister for Mines, Petroleum, Energy and Industrial Relations advise the Legislative
Council on what amendments are required to give effect to Finding 12.

Response

Clause 230 is titled ‘Prosecutions’

The Government thanks the Standing Committee on Legislation for identifying this
issue and will table an amendment to clause 230 to give effect to Finding 12.
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Recommendation 3

The Minister for Mines, Petroleum, Energy and Industrial Relations advise the
Legislati e Council on why the penalties in cl 31 of the Work Health and Safety Bill 2019
are higher than those in cl 31 of the Model Work Health and Safety Bill.

Response

Clause 31 is titled  Failure to comply with health and safety duty - Category 1  

As acknowledged at point 2.9 of Report 43, in 2018, the Western Australian
Parliament passed legislation to increase workplace safety and health offence
penalties under the OSH Act and the Mines Safety and Inspection Act 1994
(MSI Act). The increased penalties were based on equivalent offence provisions in
the national model WHS Bill. The penalties were further increased to incorporate
the inflation rate since 2010 (when drafting of the national model WHS Bill was
finalised) and some rounding. This approach was taken when drafting monetary
penalties in the WHS Bill.

Recommendation 4

The Minister for Mines, Petroleum, Energy and Industrial Relations explain to the
Legislative Council whether it is necessary for cl 32 of the Work Health and Safety Bill
2019 to be inconsistent with the Model Work Health and Safety Bill.

Response

Clause 32 is titled  Failure to comply with health and safety duty - Category 2 

There are three elements where Category 2 differs from the clause in the national
model WHS Bill.

1) Penalties have been increased (see comments under Recommendation 3)
and expressed in a manner consistent with WA Parliamentary drafting
requirements.

2) Consistent with the current approach in WA, alternative convictions for lesser
offences are made available to the Courts.

3) The phrase  or of injury or harm to the individual s health" has been used in
place of the phrase of term  serious injury or illness .

The phrase noted is intended to be synonymous with the phrase it replaced. The
substitution was made to resolve issues identified during drafting to distinguish it
from the:

• term as defined in Part 3 - Incident notification; and

• newly defined term  serious harm  in clause 31.
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Recommendation 5

The Minister for Mines, Petroleum, Energy and Industrial Relations explain to the
Legislative Council why the penalties in cl 32 of the Work Health and Safety Bill 2019 are
higher than those in cl 32 of the Model Work Health and Safety Bill.

Response

Clause 32 is titled  Failure to comply with health and safety duty - Category 2 .

See comments under recommendation 3.

Recommendation 6

The Minister for Mines, Petroleum, Energy and Industrial Relations explain to the
Legislative Council why the penalties in cl 33 of the Work Health and Safety Bill 2019 are
higher than those in cl 33 of the Model Work Health and Safety Bill.

Response

Clause 33 is titled ‘Failure to comply with health and safety duty - Category 3.

See comments under recommendation 3.

Recommendation 7

The Minister for Mines, Petroleum, Energy and Industrial Relations explain to the
Legislative Council whether it is necessary for the penalties in Part 2 of the Work Health
and Safety Bill 2019 to be described in dollar amounts instead of penalty units.

Response

The national model WHS Bill expressed monetary penalties in terms of dollar
amounts. The same approach is taken in the current OSH Act and MSI Act.

The tripartite Ministerial Advisory Panel on Work Health and Safety Reform, which
provided me with recommendations in relation to adopting the national model
WHS Act in Western Australia, made no recommendations for penalties to be
expressed as alternatives to monetary amounts.

The default drafting approach of deferring to the model clauses was therefore
adopted in relation to monetary penalties.
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