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Executive summary i 

EXECUTIVE SUMMARY 

1 In 2013, the New South Wales and Victorian Governments agreed to participate in a new 

uniform regulatory scheme for the legal profession. 

2 In 2014, the Parliaments of New South Wales and Victoria enacted uniform legal profession 

legislation pursuant to that agreement. 

3 The Victorian Parliament enacted the Legal Profession Uniform Law and the New South 

Wales Parliament passed legislation to apply that law as a law of New South Wales. The Legal 

Profession Uniform Law came into operation in New South Wales and Victoria on 1 July 

2015. 

4 The purpose of the Legal Profession Uniform Law is to establish consistent regulation 

applying to the Australian legal profession in participating jurisdictions. It provides a means 

of licensing persons in one participating jurisdiction (a State or a Territory that has applied 

the Legal Profession Uniform Law) as Australian legal practitioners or Australian registered 

foreign lawyers so as to: 

 enable them to engage in legal practice in another participating jurisdiction without 

having to be licensed in the other jurisdiction 

 ensure that licensing enabling them to engage in legal practice and effected in one 

practising jurisdiction is equivalent in all respects to licensing in another jurisdiction. 

5 In 2017, the Western Australian Government commenced negotiations with Victoria and New 

South Wales with a view to joining the legal profession uniform law scheme. This was 

effected in 2019 when Western Australia, Victoria and New South Wales signed the 

Intergovernmental Agreement on the Legal Profession Uniform Framework (IGA).  

6 In order to join the legal profession uniform law scheme under the IGA, Western Australia 

must also enact legislation to apply the Legal Profession Uniform Law as a law of Western 

Australia. The legislation to achieve that is the Legal Profession Uniform Law Application Bill 

2020 (Legal Profession Bill). 

7 The Legal Profession Bill applies the Legal Profession Uniform Law as a law of Western 

Australia subject to certain modifications, including those concerning professional indemnity 

insurance. 

8 The Legal Profession Uniform Law Application (Levy) Bill 2020 (Legal Profession Levy Bill) will 

amend section 243 of the Legal Profession Uniform Law Application Act 2020 (Act) by the 

addition of a new subsection (9), which will provide for a levy to be imposed by section 243 

or regulations made thereunder. 

9 Under section 46(7) of the Constitution Acts Amendment Act 1899, bills imposing taxation 

must deal only with the imposition of the tax. The levy is in the nature of a tax. 

10 The Legal Profession Levy Bill is timed to commence immediately after section 243 of the Act 

commences operation. 

11 The Committee has identified that several clauses in the Legal Profession Bill impact upon 

the sovereignty and law-making powers of the Parliament of Western Australia.  

12 The Committee has drawn these clauses to the Legislative Council’s attention for 

consideration during debate on the bills. 
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Findings and recommendations 

Findings and recommendations are grouped as they appear in the text at the page number 

indicated: 

 

RECOMMENDATION 1 Page 9 

The Legislative Council note, in its consideration of the Legal Profession Uniform Law Application 

Bill 2020, the Committee’s recommendations in relation to the Fair Trading Amendment Bill 2019. 

 

FINDING 1 Page 13 

There is nothing in the Legal Profession Uniform Law Application Bill 2020 that would require a 

Proclamation to be issued within some specified time.  

 

FINDING 2 Page 13 

Clauses 2(1)(b), (c) and (d) of the Legal Profession Uniform Law Application Bill 2020, in providing 

that the Executive determines its commencement dates, erodes the Western Australian 

Parliament’s sovereignty and law-making powers. 

 

RECOMMENDATION 2 Page 13 

Clause 2 of the Legal Profession Uniform Law Application Bill 2020 be amended to require the 

Legal Profession Uniform Law Application Act 2020 to be automatically repealed, if not operational, 

at the expiration of 10 years of receiving Royal Assent.  

 

RECOMMENDATION 3 Page 14 

Clause 2 of the Legal Profession Uniform Law Application Bill 2020 be amended to require any 

provision of the Legal Profession Uniform Law Application Act 2020 not operational within the 

expiration of 10 years of the Act receiving Royal Assent be automatically repealed on that date.  

 

RECOMMENDATION 4 Page 14 

Clause 2 of the Legal Profession Uniform Law Application (Levy) Bill 2020 be amended to require 

the Legal Profession Uniform Law Application (Levy) Act 2020 be automatically repealed if the Legal 

Profession Uniform Law Application Act 2020 section 243 is not operational within the expiration of 

10 years of the Legal Profession Uniform Law Application Act 2020 receiving Royal Assent.  

 

FINDING 3 Page 15 

Clause 5(b) of the Legal Profession Uniform Law Application Bill 2020, in providing that the 

Interpretation Act 1984 does not apply to the Legal Profession Uniform Law (WA), erodes the 

Western Australian Parliament’s sovereignty and law-making powers. 

 



 

Executive summary iii 

FINDING 4 Page 15 

Applying the Interpretation of Legislation Act 1984 (Vic) in Western Australia will be a necessary 

consequence of the uniform legislative scheme that underpins the Legal Profession Uniform Law. 

 

FINDING 5 Page 18 

The combined effect of clauses 3, 6(1)(a)(i) and 6(2) of the Legal Profession Uniform Law 

Application Bill 2020 is that the Legal Profession Uniform Law Application Amendment Act 2019 

(Victoria), which Victoria has not yet brought into operation, will be incorporated into the law of 

Western Australia without the Parliament of Western Australia being able to deal with it as a State 

Act of Parliament. 

 

FINDING 6 Page 18 

The Legal Profession Uniform Law Application Amendment Act 2019 (Victoria) is available to the 

Parliament of Western Australia when considering the Legal Profession Uniform Law Application 

Bill 2020 and whether Western Australia should join the legal profession uniform law scheme. 

 

RECOMMENDATION 5 Page 19 

Clause 6(1)(a)(ii) of the Legal Profession Uniform Law Application Bill 2020 be amended as 

necessary to ensure the capacity for partial disallowance of amending Acts.  

 

FINDING 7 Page 20 

The Western Australian public is entitled to be given sufficient and timely notice of changes to the 

governance of its legal profession, incorporated from another jurisdiction, that are proposed to be 

applied as a law of Western Australia. 

 

FINDING 8 Page 20 

The availability of a tabled paper or access to a Western Australian Parliament or Victorian 

Parliament website does not, in practical terms, alert the public to a prospective law or the effect it 

may have. 

 

FINDING 9 Page 21 

A requirement for Victorian amending Acts to be gazetted will be expensive and may give rise to 

confusion as to whether they are part of Western Australian law. 

 

RECOMMENDATION 6 Page 21 

The Government explain to the Parliament the means by which the Western Australian public will 

be given sufficient and timely notice of proposed amendments to the Legal Profession Uniform 

Law Act 2020 and their practical effect. 
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FINDING 10 Page 22 

The Western Australian public is entitled to be given sufficient and timely notice of changes to the 

governance of its legal profession, incorporated from another jurisdiction, that are proposed to be 

applied as a law of Western Australia. 

 

FINDING 11 Page 22 

The Government’s advice that there is no reason to suppose it would not table information that it 

considered would be of assistance, and its assurance that such information will be publicly 

available on, among other places, another jurisdiction’s website, does not satisfy that entitlement. 

 

RECOMMENDATION 7 Page 22 

The Government formulate, and advise the Western Australian Parliament of, a satisfactory 

alternative means by which the Western Australian Parliament and the Western Australian public 

will be given sufficient and timely information explaining proposed amendments to the Legal 

Profession Uniform Law Act 2020 and their practical effect. 

 

RECOMMENDATION 8 Page 24 

The Legislative Council amend Standing Order 67 of the Standing Orders of the Legislative Council 

as follows: 

Delete Standing Orders 67(5)(a) and (b) and insert the following: 

(5) Where on the 17th sitting day after the motion was moved (exclusive of the 

 day on which the motion was moved) a motion to disallow a regulation 

 remains unresolved, then the question shall be put before the Council rises 

 on that day. 

(6) Subject to (7), where on the proposed last sitting day prior to a general 

 election, a motion to disallow a regulation remains unresolved, then the 

 question shall be put before the Council rises on that day. 

(7) Where a written law provides that a motion to disallow a regulation does 

not lapse on prorogation, dissolution, or expiry of a House, and: 

(a) a motion to disallow a regulation remains unresolved on the 

proposed last sitting day prior to a general election; and 

(b) the last sitting day is the 16th or earlier sitting day after the motion 

was moved (exclusive of the day on which the motion was moved), 

the motion to disallow shall be an order of the day in the next 

Parliament and unless disposed of earlier, the question shall be put in 

accordance with (5) in the next Parliament. 
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RECOMMENDATION 9 Page 25 

The question on the third reading of the Legal Profession Uniform Law Application Bill 2020 not be 

put until Legislative Council Standing Order 67 is amended in the terms set out in 

Recommendation 8. 

 

RECOMMENDATION 10 Page 26 

The Legislative Council delete Standing Order 67(1) of the Standing Orders of the Legislative 

Council and replace it as follows: 

For the purpose of this Standing Order, a “regulation” includes any instrument 

made subject to disallowance by a written law.  

 

RECOMMENDATION 11 Page 26 

The question on the third reading of the Legal Profession Uniform Law Application Bill 2020 not be 

put until Legislative Council Standing Order 67(1) is amended in the terms set out in 

Recommendation 10.  

 

FINDING 12 Page 30 

Uniform Regulations and Uniform Rules falling within paragraph (a) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 and made on or before 17 March 2020 are not subject to disallowance by the Western 

Australian Parliament. This is an erosion of Parliament sovereignty. 

 

FINDING 13 Page 30 

If the Western Australian Parliament does not agree to one or more of the Uniform Regulations or 

Uniform Rules falling within paragraph (a) of the definition of ‘Uniform Regulations’ and ‘Uniform 

Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 2020 and made on or before 

17 March 2020, it can vote to delete those provisions during debate on clause 14 of the Legal 

Profession Bill so they do not apply as subsidiary legislation of Western Australia.  

 

FINDING 14 Page 31 

Uniform Regulations and Uniform Rules falling within paragraph (a) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 and made after 17 March 2020 but before commencement day are subject to disallowance 

by the Western Australian Parliament. 

 

FINDING 15 Page 31 

Uniform Regulations and Uniform Rules falling within paragraph (b) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 are subject to disallowance by the Western Australian Parliament. 
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FINDING 16 Page 31 

Uniform Regulations and Uniform Rules falling within paragraph (c) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 are not disallowable by the Western Australian Parliament under clause 16, but are subject to 

the disallowance process for amending Acts in clauses 8 to 10 of the Legal Profession Uniform Law 

Application Bill 2020. 

 

FINDING 17 Page 33 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 is a Henry VIII clause as 

it enables regulations, rather than an Act of Parliament, to modify the Legal Profession Uniform 

Law (WA). 

 

FINDING 18 Page 33 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 erodes the Western 

Australian Parliament’s sovereignty and law-making powers. 

 

FINDING 19 Page 34 

The Explanatory Memorandum falls short of its purpose of informing the Parliament of Western 

Australia and the Western Australian public of the need or desirability for, and effect of, a 

significant regulation-making power. 

 

FINDING 20 Page 34 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 is acceptable by reason 

of the ability to refine the national scheme to suit Western Australian requirements. 

 

RECOMMENDATION 12 Page 34 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 

clause in that bill, provide a rationale for it and explain its practical effect.  

 

FINDING 21 Page 35 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 is a Henry VIII clause as it 

enables regulations, rather than an Act of Parliament, to modify the Legal Profession Uniform Law 

Application Act 2020, the Legal Profession Uniform Law (WA) or another written law.  

 

FINDING 22 Page 36 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 erodes the Western 

Australian Parliament’s sovereignty and law-making powers. 
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FINDING 23 Page 36 

The Explanatory Memorandum falls short of its purpose of informing the Parliament of Western 

Australia and the Western Australian public of the need or desirability for, and effect of, a 

significant regulation-making power. 

 

FINDING 24 Page 36 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 is justifiable in order to 

effect a smooth transition to the new regulatory scheme and acceptable by reason of its focused 

operation. 

 

RECOMMENDATION 13 Page 36 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 

clause in that bill, provide a rationale for it and explain its practical effect. 
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1 Introduction 

1.1 On 16 June 2020, the following two bills were introduced into the Legislative Council:1 

 Legal Profession Uniform Law Application Bill 2020 (Legal Profession Bill) 

 Legal Profession Uniform Law Application (Levy) Bill 2020 (Legal Profession Levy Bill) 

1.2 The Legal Profession Bill and the Legal Profession Levy Bill were referred to the Standing 

Committee on Uniform Legislation and Statutes Review (Committee) under Standing Order 

(SO) 126. The Committee was required to report to the Legislative Council by 11 August 

2020, being the first Legislative Council sitting day following the expiry of the 45 day 

reporting period. 

1.3 On 12 August 2020, the Legislative Council extended the reporting date to 15 September 

2020.2 

1.4 The Legal Profession Bill and the Legal Profession Levy Bill are intended to be debated 

cognately in the Legislative Council.3 The Committee has considered both bills in this report.  

1.5 The Legal Profession Bill seeks to: 

 apply the Legal Profession Uniform Law4 as a law of Western Australia 

 introduce a mechanism for automatically incorporating future amendments to the Legal 

Profession Uniform Law as a law of Western Australia, subject to those amendments 

being disallowed by Parliament 

 enact provisions to regulate legal practice which will apply only in Western Australia 

 repeal the Legal Profession Act 2008 and the Law Society Public Purposes Trust Act 1984. 

1.6 When enacted, it will be the Legal Profession Uniform Law Application Act 2020 (Act).  

1.7 The Legal Profession Levy Bill amends the Act to insert a new subsection 243(9) to enable a 

levy to be imposed by section 243 of the Act, or regulations made under that section. The 

Legal Profession Levy Bill is timed to commence immediately after section 243 of the Act 

commences operation. 

1.8 This report includes discussion and analysis of the: 

 background to the Legal Profession Bill 

 Intergovernmental Agreement on the Legal Profession Uniform Framework 

 Legal Profession Uniform Law 

 Legal Profession Bill and its impact on Parliamentary sovereignty and law-making powers 

 Legal Profession Levy Bill. 

                                                      
1  The bills were introduced by Hon Sue Ellery MLC, Leader of the House. 

2  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 12 August 2020, p 4740. 

3  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

16 June 2020, p 3625. 

4  The Legal Profession Uniform Law is Schedule 1 to the Legal Profession Uniform Law Application Act 2014 

(Victoria). It is explained in Section 5 of this report. 
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2 Inquiry procedure 

2.1 The Committee posted the inquiry on its webpage at Uniform Legislation Committee 

homepage. The general public was immediately notified of the referral via social media.5 

2.2 Given the Committee’s terms of reference, the Committee considered that any broader 

advertising or invitation for submissions from the public was neither necessary nor 

warranted. 

2.3 The Committee conducted a hearing with representatives nominated by the office of the 

Attorney General on 12 August 2020, namely: 

 Carol Conley, Senior Assistant State Solicitor, State Solicitor’s Office 

 Ben Fraser, Assistant Parliamentary Counsel, Parliamentary Counsel’s Office 

 Mathew Stone, Assistant Parliamentary Counsel, Parliamentary Counsel’s Office. 

2.4 The Committee thanks them for their assistance with the inquiry. 

2.5 The transcript from the hearing is attached as Appendix 1. Correspondence from the 

witnesses clarifying aspects of their evidence is included after the transcript in Appendix 1. 

3 Supporting documents 

3.1 The Committee received copies of both bills, their second reading speeches and Explanatory 

Memoranda when the bills were introduced into the Legislative Council. 

3.2 SO 126(5) states: 

The Member in charge of a Bill referred to the Committee shall ensure that all 

documentation required by the Committee is provided to the Committee within 

3 working days after referral… 

3.3 The Attorney General forwarded the information required under Ministerial Office 

Memorandum MM 2007/016 to the Committee, which it received on 23 June 2020, the fifth 

working day after referral. 

4 Background 

4.1 The Committee has considered the following background information in its review of the 

Legal Profession Bill and Legal Profession Levy Bill: 

 Legal Practice Act 2003 

 National Model Bill on the Legal Profession 

 Legal Profession Act 2008 

 National Legal Profession Reform Taskforce 

                                                      
5  Legislative Council, 16 June 2020, retrieved from https://twitter.com/WALegCouncil/status/1272896741873012737.  

6  Ministerial Office Memorandum MM 2007/01 requires the provision of information to the Committee such as a 

copy of the relevant intergovernmental agreement/memorandum of understanding or a copy of the communique 

from the Ministerial Council meeting at which it was agreed to introduce the legislation, a statement as to any 

timetable for the implementation of the legislation, the advantages and disadvantages to the State of Western 

Australia as a participant in the relevant scheme or agreement, any relevant constitutional issues, an explanation 

as to whether and by what mechanism the State can opt out of the scheme, the mechanisms by which the bill, 

once enacted, can be amended and, if the legislation has been developed by reference to a model bill, a copy of 

that model bill. 

http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
https://twitter.com/WALegCouncil/status/1272896741873012737
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 Bilateral Agreement on the Legal Profession Uniform Framework 

 Intergovernmental Agreement on the Legal Profession Uniform Framework 

Legal Practice Act 2003 

4.2 The Legal Practice Act 2003 reformed the regulation of the legal profession in Western 

Australia. According to the Explanatory Memorandum for the Legal Practice Act 2003, the 

reforms: 

 enabled legal firms to incorporate and to form multi-disciplinary partnerships 

 introduced national practising certificates for Western Australian lawyers and recognised 

those issued in other Australian jurisdictions 

 established the regulation of foreign lawyers advising Western Australian clients on 

matters of foreign law 

 strengthened the disciplinary powers of the regulatory bodies (the Legal Practice Board, 

the Complaints Committee and the Disciplinary Tribunal), redressed some anomalies 

relating to those bodies and provided a greater role for non-lawyers in the regulatory 

framework.7 

National Model Bill on the Legal Profession 

4.3 Between 2003 and 2008, Western Australia ‘contributed to further reform of the regulation of 

the legal profession through its participation in the development of the national model bill 

on the legal profession.’8 The National Model Bill on the Legal Profession (National Model 

Bill) was publicly released on 4 May 2004. 

4.4 In 2004, the then Attorney General signed a National Legal Profession Memorandum of 

Understanding (MOU) which committed Western Australia to adopting the provisions of the 

National Model Bill.9 

Legal Profession Act 2008 

4.5 The Legal Profession Bill 2007 (2007 Bill) was introduced into the Legislative Council in 

November 2007. The Minister who introduced the 2007 Bill said the commitment made in 

the MOU would ‘be met through the enactment of the [2007 Bill]’10 and that it ‘completes 

the legislative reform that the Parliament commenced when it enacted the Legal Practice Act 

2003’.11 

4.6 The 2007 Bill followed the structure of the National Model Bill and brought Western Australia 

‘into the common national framework for the regulation of the legal profession’.12 

  

                                                      
7  Legal Practice Bill 2002, Explanatory Memorandum, Legislative Council, p 1. 

8  Hon Sue Ellery MLC, Minister for Child Protection, representing the Attorney General, Western Australia, 

Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p 7482. 

9  National Legal Profession Memorandum of Understanding between the Attorneys-General of the Commonwealth 

and all States and Territories, undated but executed in 2004. 

10  Hon Sue Ellery MLC, Minister for Child Protection, representing the Attorney General, Western Australia, 

Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p 7483. 

11  ibid., p 7482. 

12  Legal Profession Bill 2007, Explanatory Memorandum, Legislative Council, p 1. 
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4.7 It was said: 

The need for a national approach to regulation is in recognition that the legal 

profession and legal services sector are increasingly adopting a national outlook.13 

4.8 The 2007 Bill was referred to the Committee for consideration and report.14 The Committee 

found that the 2007 Bill was consistent with the MOU.15 

4.9 The 2007 Bill was enacted as the Legal Profession Act 2008. 

National Legal Profession Reform Taskforce 

4.10 On 30 April 2009, the Council of Australian Governments (COAG) agreed to set up a National 

Legal Profession Reform Taskforce on ‘reform of the regulation of the legal profession, with 

the objective of uniform laws across jurisdictions’.16 

4.11 A draft Legal Profession National Law was presented to the COAG, but the project lacked 

support from States and Territories.17 

Bilateral Agreement on the Legal Profession Uniform Framework 

4.12 On 5 December 2013, the New South Wales and Victorian Governments executed a bilateral 

agreement formalising their joint participation in the new regulatory scheme.18 

4.13 In 2014, New South Wales and Victoria enacted uniform legal profession legislation pursuant 

to that agreement to uniformly regulate the legal profession throughout participating 

jurisdictions in Australia. That legislation was the: 

 Legal Profession Uniform Law Application Act 2014 (Victoria) 

 Legal Profession Uniform Law Application Act 2014 (NSW). 

4.14 The Legal Profession Uniform Law is Schedule 1 to the Legal Profession Uniform Law 

Application Act 2014 (Victoria) (Legal Profession Uniform Law). The Legal Profession Uniform 

Law Application Act 2014 (NSW) applies that Schedule as a law of New South Wales. The 

Legal Profession Uniform Law Application Act 2014 (NSW) provides for the tabling and 

disallowance of Uniform Regulations but does not provide for the disallowance of Victorian 

amending Acts.19 

4.15 The Legal Profession Uniform Law came into operation in New South Wales and Victoria on 

1 July 2015.  

                                                      
13  Hon Sue Ellery MLC, Minister for Child Protection, representing the Attorney General, Western Australia, 

Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p 7483. 

14  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p 7484. 

15  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statues Review, Report 26, 

Legal Profession Bill 2007, February 2008, p 7. 

16  Council of Australian Governments Meeting, Hobart, 30 April 2009, Communique, p 10. 

17  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

16 June 2020, p 3622. 

18  Bilateral Agreement on the Legal Profession Uniform Framework, between the State of New South Wales and the 

State of Victoria, 5 December 2013. 

19  Section 8 of the Legal Profession Uniform Law Application Act 2014 (NSW) applies sections 40 and 41 of the 

Interpretation Act 1987 (NSW) which deal with the tabling and disallowance of statutory rules (defined in section 

21 of the Interpretation Act 1987 (NSW) as regulations, by-laws, rules, ordinances or rules of court) and the 

provisions of the Legislation Review Act 1987 (NSW). 
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Intergovernmental Agreement on the Legal Profession Uniform Framework 

4.16 In 2017, the Western Australian State Government commenced negotiations with Victoria 

and New South Wales with a view to joining the legal profession uniform law scheme.20 This 

was effected in 2019 when Western Australia, Victoria and New South Wales signed the 

Intergovernmental Agreement on the Legal Profession Uniform Framework (IGA).21 

4.17 In September 2019, the Legal Profession Uniform Law Application Amendment Act 2019 

(Victoria) (Victorian Act 2019) was given the Royal Assent, but is not yet operative. The 

amendments it will make to the Legal Profession Uniform Law will facilitate Western 

Australia’s entry into the legal profession uniform law scheme in line with the IGA. Further 

detail on the Victorian Act 2019 and how the amendments to be made by it will facilitate 

Western Australia’s entry into the legal profession uniform law scheme is provided at 

footnote 69. 

4.18 In order to join the legal profession uniform law scheme under the IGA, Western Australia 

must enact legislation to apply the Legal Profession Uniform Law as a law of Western 

Australia. That legislation is the Legal Profession Bill, discussed in Section 6. 

4.19 The IGA raises no Parliamentary sovereignty concerns. However, the Committee draws to the 

Legislative Council’s attention that the IGA expects Western Australia to have enacted 

legislation applying the Legal Profession Uniform Law on or before 30 June 2020.22 

Correspondence from the Attorney General’s office states: 

The deadline of 30 June 2020 will not be met. However, the IGA only ceases to 

operate after 1 July 2021 (unless extended by all parties) unless each Party has 

implemented the Framework by that date. 

The Bill will not be operational before 1 January 2021.23 

5 Legal Profession Uniform Law 

5.1 The purpose of the Legal Profession Uniform Law is to establish consistent regulation of the 

Australian legal profession in participating jurisdictions. It provides a means of licensing 

persons in one participating jurisdiction (a State or a Territory that has applied the Legal 

Profession Uniform Law) as Australian legal practitioners or Australian registered foreign 

lawyers so as to: 

 enable them to engage in legal practice in another participating jurisdiction without 

having to be licensed in the other jurisdiction 

 ensure that licensing enabling them to engage in legal practice and effected in one 

practising jurisdiction is equivalent in all respects to licensing in another jurisdiction.24 

  

                                                      
20  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

16 June 2020, p 3622. 

21  Intergovernmental Agreement on the Legal Profession Uniform Framework between the State of New South Wales, 

the State of Victoria and the State of Western Australia, 20 February 2019. 

22  ibid., p 12. 

23  M Evans, Office of Hon John Quigley MLA, Attorney General, email, 23 June 2020, Attachment: Legal Profession 

Uniform Law Application Bill 2020 (WA) – Referral to Standing Committee on Uniform Legislation and Statutes 

Review, p 1. 

24  Legal Profession Uniform Law Application Bill 2013 (Vic), Explanatory Memorandum, Victorian Legislative 

Assembly, p 40. 
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5.2 There will be three national regulatory bodies: 

 a standing committee consisting of the Attorneys-General of the participating 

jurisdictions (Standing Committee) 

 the Legal Services Council 

 the Commissioner for Uniform Legal Services Regulation. 

5.3 Uniform Rules are to be made by the Legal Services Council, with the approval of the 

Standing Committee. The Uniform Rules may include Legal Practice Rules, Legal Profession 

Conduct Rules and Continuing Professional Development Rules. 

5.4 On introducing the Legal Profession Bill into the Legislative Council, the Minister referred to 

key benefits of the legal profession uniform law scheme. These were said to be those 

identified by the Victorian and New South Wales Attorneys-General in their second reading 

speeches for their respective application Acts. They included: 

lawyers will be able to practice seamlessly across jurisdictions under uniform 

legislation and regulatory standards rather than disparate legislation and that this 

will reduce compliance costs for firms operating across participating jurisdictions. 

… 

Consumers will enjoy the same protections, rights and remedies across 

participating jurisdictions. Consumers will have access to new low cost and 

informal ways to resolve service complaints with law practices.  

… 

for the courts, applications for admission will continue to be processed at the local 

level, but under uniform rules developed by the new statutory 

admissions committee applicants will know well in advance what standards they 

will need to meet to be admitted in each participating jurisdiction.25  

5.5 Correspondence from the Attorney General’s office states: 

The Legal Profession Uniform Law scheme currently operates in respect of 68% of 

the legal profession in Australia. This will increase to approximately 75% of the 

legal profession when Western Australia joins the scheme.26 

Stated advantages 

5.6 Correspondence from the Attorney General’s office states: 

The Legal Profession Uniform Law will create a simpler and more efficient system 

for both law firms and their clients by cutting red tape, better protecting 

consumers and ensuring consistency across our borders.27 

  

                                                      
25  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

16 June 2020, p 3623. 

26  M Evans, Office of Hon John Quigley MLA, Attorney General, email, 23 June 2020, Attachment: Legal Profession 

Uniform Law Application Bill 2020 (WA) – Referral to Standing Committee on Uniform Legislation and Statutes 

Review, p 2. 

27  ibid., p 1. 
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5.7 The Legal Services Council has said other advantages include that: 

 harmonisation of the regulation of the legal profession creates a seamless national legal 

market 

 a national legal profession furthers Australia’s participation in the international demand 

for legal services 

 regulatory autonomy remains for States and Territories 

 admission rules are broadly the same everywhere and common Continuing Professional 

Development, Practice and Conduct Rules apply in all participating jurisdictions.28 

Stated disadvantages 

5.8 Correspondence from the Attorney General’s office indicates: 

The only disadvantage is that Western Australia will be expected to share the 

operational costs when it joins the Uniform Law Scheme in accordance with the 

Intergovernmental Agreement.29 

5.9 Western Australia will be required to contribute a proportionate share of costs based upon 

the number of practitioners in participating jurisdictions.30 Forty two percent of Australian 

legal practitioners are in New South Wales, 26 percent in Victoria and seven percent in 

Western Australia.31 The proportion of costs to be paid by each participating jurisdiction will 

be reduced if other jurisdictions join the legal profession uniform law scheme. 

5.10 The Legal Services Council stated in its most recent annual report: 

The notional cost of a national regulatory scheme covering all practitioners in 

Australia remains under $30 per legal practitioner per year.32 

5.11 Clause 34 of the Legal Profession Bill requires the proposed Western Australian Legal 

Practice Board to pay the Legal Services Council the State’s contribution to the funding of 

the Legal Profession Uniform Framework.33 The cost of Western Australia’s participation will 

be met by an increase in the cost of practising certificates. The current cost of practising 

certificates in Western Australia is $1 250 per practitioner per year. It is said to be likely that 

the increase required in order to cover the State's contribution to the Legal Services Council's 

funding will be in the order of $20 to $30 per practitioner per year.34 

                                                      
28  Legal Services Council, Commissioner for Uniform Legal Services Regulation, Annual Reports 2018/2019, pp 22-3. 

29  M Evans, Office of Hon John Quigley MLA, Attorney General, email, 23 June 2020, Attachment: Legal Profession 

Uniform Law Application Bill 2020 (WA) – Referral to Standing Committee on Uniform Legislation and Statutes 

Review, p 4. 

30  ibid. 

31  Legal Services Council, Commissioner for Uniform Legal Services Regulation, Annual Reports 2018/2019, p 68. 

32  ibid., p 15. 

33  Legal Profession Uniform Framework means the uniform framework for regulation of the legal profession as 

described in the Intergovernmental Agreement or any uniform or national framework for regulation of the legal 

profession that succeeds that framework: Legal Profession Uniform Law Application Bill 2020 cl 3. 

34  M Evans, Office of Hon John Quigley MLA, Attorney General, email, 23 June 2020, Attachment: Legal Profession 

Uniform Law Application Bill 2020 (WA) – Referral to Standing Committee on Uniform Legislation and Statutes 

Review, p 4. 
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Committee comment 

5.12 By reason of its terms of reference, the Committee has not inquired into or assessed what are 

stated to be the advantages and disadvantages of Western Australia’s entry into the 

proposed scheme. 

6 Legal Profession Uniform Law Application Bill 2020 

6.1 The Legal Profession Bill applies the Legal Profession Uniform Law (that is, Schedule 1 to the 

Legal Profession Uniform Law Application Act 2014 (Victoria)) as a law of Western Australia, 

subject to minor modifications such as for professional indemnity insurance (see paragraph 

6.3). The Legal Profession Bill also contains provisions particular to Western Australia. The 

Victorian and New South Wales application Acts likewise contain provisions additional to the 

Legal Profession Uniform Law that apply specifically to their jurisdictions. 

6.2 The Legal Profession Bill repeals the Legal Profession Act 200835, however many features of 

the current Act have been retained to the extent that those provisions are compatible with 

the Legal Profession Uniform Law. 

6.3 For example, Part 7 of the Legal Profession Bill concerns professional indemnity insurance 

and supplements Part 4.4 of the Legal Profession Uniform Law. The Leader of the House said: 

As far as possible, the current arrangements and schemes for professional 

indemnity insurance under the Legal Profession Act 2008 have been retained, 

together with the law mutual fund. To ensure the current arrangements are not 

undermined by Western Australia’s entry into the Legal Profession Uniform Law 

scheme, modifications have been made to the Legal Profession Uniform Law. Such 

modifications ensure that legal professional indemnity insurance provided in 

accordance with the [Legal Profession] bill is an approved insurance policy for the 

purposes of the Legal Profession Uniform Law and limit the exemptions from the 

requirement to hold professional indemnity insurance that are applicable to 

national law firms.36 

Structure of the Legal Profession Uniform Law Application Bill 2020 

6.4 The Legal Profession Bill contains 420 clauses in 17 Parts. 

Structure of uniform legislation  

6.5 The Committee identified five structures for uniform legislation in its Report 64.37 The Legal 

Profession Bill adopts Structure 1 – Applied laws. The Committee explained this structure as 

follows: 

Also known as template, cooperative and complementary legislation, here 

legislation is enacted in one jurisdiction and applied (as in force from time to time) 

by other participating jurisdictions as a law of those other jurisdictions.38 

6.6 The Legal Profession Bill is an ‘applied laws’ structure of uniform legislation, as it applies a 

Victorian law (the Legal Profession Uniform Law) as a law of Western Australia. 

                                                      
35  The Legal Profession Uniform Law Application Bill 2020 also repeals the Law Society Public Purposes Trust Act 1985 

– see cl 258.  

36  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

16 June 2020, p 3623.  

37  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 64, Information Report on Uniform Scheme Structures, August 2011, Appendix 1. 

38  ibid. 
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6.7 This approach impinges on Parliamentary sovereignty, as it applies the law of another 

jurisdiction in Western Australia. This is particularly so if any changes made from time to time 

to that other jurisdiction’s law will also automatically apply in Western Australia. 

6.8 The Legal Profession Bill includes a scrutiny and disallowance mechanism intended to 

preserve Western Australian Parliamentary sovereignty. It is discussed at paragraphs 6.9 to 

6.14. 

Proposed scrutiny and disallowance mechanism 

6.9 The Legal Profession Bill proposes, in clauses 8 to 11, a disallowance mechanism based on 

that in the Fair Trading Amendment Bill 2019 (FTA Bill) along with amendments the 

Committee recommended to that bill.39 

Uniform Legislation and Statutes Review Committee Report on the Fair Trading Amendment 

Bill 2019 – Report 123 

6.10 The Committee in its Report 123 on the FTA Bill identified that the disallowance mechanism 

proposed by the Government in that bill impacted upon the sovereignty and law-making 

powers of the Parliament of Western Australia. It recommended those sovereignty issues be 

addressed as follows: 

 the Legislative Council decide whether Commonwealth Acts that amend a Western 

Australian law should be scrutinised by the Joint Standing Committee on Delegated 

Legislation40 (Delegated Legislation Committee) or the Standing Committee on 

Legislation41, or some other committee of Parliament to be established for that purpose 

 amendments be made to the FTA Bill and to Legislative Council Standing Orders to 

enable that process. 

6.11 As at 20 August 2020 the Legislative Council had yet to deal with the FTA Bill and the 

Committee’s recommendations. They remain as Orders of the Day on the Legislative Council 

Notice Paper. The Legislative Council Standing Orders have not been amended. 

RECOMMENDATION 1 

The Legislative Council note, in its consideration of the Legal Profession Uniform Law Application 

Bill 2020, the Committee’s recommendations in relation to the Fair Trading Amendment Bill 2019. 

Proposed scrutiny and disallowance mechanism in the Legal Profession Bill 

6.12 The scrutiny and disallowance mechanism in the Legal Profession Bill proposes that all future 

Victorian Acts amending the Legal Profession Uniform Law42 must be tabled in both Houses 

of the Western Australian Parliament and be subject to disallowance by either House. The 

proposed disallowance mechanism is to operate before the Victorian amending laws become 

laws of Western Australia. Significantly, the Legal Profession Bill provides capacity for 

Parliament to partially disallow an amending Act. This is consistent with the Committee’s 

                                                      
39  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 123, Fair Trading Amendment Bill 2019, August 2019. 

40  The Joint Standing Committee on Delegated Legislation has the responsibility for inquiring into and 

recommending the disallowance of regulations and other subsidiary legislation: Item 10.4 of Schedule 1 of the 

Standing Orders of the Legislative Council. 

41  The Legislation Committee currently considers and reports on any bill referred by the Council: Item 4.3 of 

Schedule 1 of the Standing Orders of the Legislative Council. 

42  Other than the Legal Profession Uniform Law Application Amendment Act 2019 (Victoria): see Legal Profession 

Uniform Law Application Bill 2020 clause 3 - the definition of ‘amending Act’ and clause 6(1)(a). 
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recommendations in Report 12343 and preserves Western Australia’s Parliamentary 

sovereignty. 

6.13 The Parliamentary scrutiny and disallowance process proposed in the Legal Profession Bill 

provides for: 

 a Victorian amending Act to be tabled in both Houses within 18 sitting days of it 

receiving Royal Assent44 

 a 14 sitting day period following tabling for a notice of disallowance to be given (‘notice 

period’)45 

 a 30 sitting day period within which the notice of disallowance can be resolved 

(‘disallowance period’)46 

 the capacity for partial disallowance of Victorian amending Acts47 

 the tabling of a Victorian amending Act to be taken as ‘publication’ for the purposes of 

the Legislative Council Standing Orders and triggers its referral to the Delegated 

Legislation Committee under Joint Rule 10.5.48 

6.14 The period within which Victorian amending Acts must be tabled before each House of 

Parliament, the 14 sitting day notice period and the 30 sitting day disallowance period, may 

span a prorogation, dissolution or expiry of a House.49 

7 Clauses in the Legal Profession Uniform Law 

Application Bill 2020 that may impinge upon 

Parliamentary sovereignty and law-making powers 

Clause 2 – Commencement  

7.1 The commencement provisions in the Legal Profession Bill are complex. Other than Part 1, all 

provisions are to come into operation on a day fixed by proclamation. These might be 

different days for different provisions and some are predicated on the commencement of 

provisions in other legislation. The Committee has summarised the various commencement 

provisions at paragraphs 7.2 to 7.8. 

7.2 Clause 2 of the Legal Profession Bill provides that different provisions of the Act will come 

into operation on different days.  

7.3 Part 1 (preliminary provisions, clauses 1 to 5) of the Legal Profession Bill will come into 

operation on the day of Royal Assent (clause 2(1)(a)). 

                                                      
43  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 123, Fair Trading Amendment Bill 2019, August 2019, paras 5.49 – 5.56, Recommendation 4 and 

Appendix 2. 

44  Legal Profession Uniform Law Application Bill 2020 cl 8. 

45  ibid. cl 9. 

46  ibid. 

47  ibid. 

48  Legal Profession Uniform Law Application Bill 2020 cl 11. Joint Rule 10.5 of Schedule 1 of the Standing Orders of 

the Legislative Council states: ‘Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 

or another written law, an instrument stands referred to the Committee for consideration’.  

49  Legal Profession Uniform Law Application Bill 2020 cl 9(4)(a). 
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7.4 The rest of the Act, subject to some minor variations50 depending on whether the Strata 

Titles Amendment Act 201851 comes into operation before the Act comes into operation, will 

come into operation on a day fixed by proclamation (clause 2(1)(d)). 

7.5 Section 40052 comes into operation: 

 with the rest of the Act on a day fixed by proclamation if section 7 of the Strata Titles 

Amendment Act 2018 comes into operation on or before the day fixed by the 

proclamation (clause 2(1)(b)(i)) 

or 

 immediately after section 7 of the Strata Titles Amendment Act 2018 comes into 

operation if that section has not come into operation on or before the day fixed by the 

proclamation (clause 2(1)(b)(ii)). Section 7 of the Strata Titles Amendment Act 2018 is 

itself to come into operation on a day fixed by proclamation.53 

7.6 Sections 40254 and 40355 come into operation: 

 with the rest of the Act on a day fixed by proclamation if section 83 of the Strata Titles 

Amendment Act 2018 comes into operation on or before the day fixed by the 

proclamation (clause 2(1)(c)(i)) 

or 

 immediately after section 83 of the Strata Titles Amendment Act 2018 comes into 

operation if that section has not come into operation on or before the day fixed by the 

                                                      
50  Sections 400-404 of the proposed Legal Profession Uniform Law Application Act 2020, discussed at paragraphs 7.5 

to 7.8. 

51  Sections 1 and 2 of the Strata Titles Amendment Act 2018 were proclaimed on 19 November 2018. The rest of the 

Strata Titles Amendment Act 2018 is yet to be proclaimed. 

52  Section 400 of the proposed Legal Profession Uniform Law Application Act 2020 deletes the definition of 

‘Australian legal practitioner’ (which refers to the Legal Profession Act 2008) in section 3(1) of the Strata Titles Act 

1985. This is necessary as the Legal Profession Act 2008 is to be repealed by the proposed Legal Profession Uniform 

Law Application Act 2020. The definition is not currently in force, however, but is contained in section 7 of the 

Strata Titles Amendment Act 2018 which is yet to be proclaimed. The commencement of section 400 of the 

proposed Legal Profession Uniform Law Application Act 2020 is therefore tied to the commencement of the as yet 

unproclaimed section 7 of the Strata Titles Amendment Act 2018. 

53  Strata Titles Amendment Act 2018 s 2(b). 

54  Section 402 of the proposed Legal Profession Uniform Law Application Act 2020 deletes section 143(4) of the 

Strata Titles Act 1985 (which refers to the Legal Profession Act 2008) and replaces it with a new section 143(4) 

which refers to the Legal Profession Uniform Law (WA)). This is necessary as the Legal Profession Act 2008 is to be 

repealed by the proposed Legal Profession Uniform Law Application Act 2020. Section 143(4) is not currently in 

force, however, is contained in section 83 of the Strata Titles Amendment Act 2018 which is yet to be proclaimed. 

The commencement of section 402 of the proposed Legal Profession Uniform Law Application Act 2020 is 

therefore tied to the commencement of the as yet unproclaimed section 83 of the Strata Titles Amendment Act 

2018. 

55  Section 403 of the proposed Legal Profession Uniform Law Application Act 2020 deletes the words ‘an Australian 

legal practitioner’ in section 163(2)(a) of the Strata Titles Act 1985 and replaces them with ‘a legal practitioner’. 

This is necessary as the term ‘Australian legal practitioner’ will be deleted from the Strata Titles Act 1985 by virtue 

of section 400 of the proposed Legal Profession Uniform Law Application Act 2020. Further, by virtue of clause 355 

of the proposed Legal Profession Uniform Law Application Act 2020, a definition of the term ‘legal practitioner’ is 

to be inserted into the Interpretation Act 1984 and that definition will apply to section 163 of the Strata Titles 

Act 1985. Section 163(2)(a) is not currently in force, however, is contained in section 83 of the Strata Titles 

Amendment Act 2018 which is yet to be proclaimed. The commencement of section 403 of the proposed 

Legal Profession Uniform Law Application Act 2020 is therefore tied to the commencement of the as yet 

unproclaimed section 83 of the Strata Titles Amendment Act 2018. 
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proclamation (clause 2(1)(c)(ii)). Section 83 of the Strata Titles Amendment Act 2018 is 

itself to come into operation on a day fixed by proclamation.56 

7.7 Section 40157 will not come into operation and will be repealed if section 84 of the Strata 

Titles Amendment Act 201858 comes into operation on or before the day fixed by the 

proclamation (clauses 2(2) and 399(a)). Section 84 of the Strata Titles Amendment Act 2018 is 

itself to come into operation on a day fixed by proclamation.59 

7.8 Section 40460 will not come into operation and will be repealed if section 84 of the Strata 

Titles Amendment Act 2018 does not come into operation on or before the day fixed by the 

proclamation (clauses 2(2) and 399(b)). 

Parliamentary sovereignty concerns 

7.9 The Committee is concerned that other than Part 1, all provisions are to come into operation 

on a day fixed by proclamation, whether this be proclamation of the Legal Profession Bill or 

the Strata Titles Amendment Act 2018. 

7.10 As the Committee has previously stated in its Report 115, proclamation is an Executive action 

and affects the Parliament’s sovereignty as the commencement dates will be controlled by 

the Executive.61 There should be sound reasons for Parliament to permit commencement by 

proclamation.62 

7.11 There is nothing in the Legal Profession Bill that requires proclamation of the rest of the Act 

within a specified time. It is conceivable that a proclamation may never be made and the will 

of the Parliament, having been persuaded to pass the Legal Profession Bill, would be 

frustrated. While the Committee concedes that this scenario is unlikely to occur in relation to 

the Legal Profession Bill, it has occurred in the past with respect to other enacted bills.63 

7.12 The Explanatory Memorandum for the Legal Profession Bill provides no justification for this 

provision. 

                                                      
56  Strata Titles Amendment Act 2018 s 2(b). 

57  Section 401 of the proposed Legal Profession Uniform Law Application Act 2020 deletes the words ‘an Australian 

lawyer (within the meaning of that term in the Legal Profession Act 2008 section 3)’ in section 129B(1) of the Strata 

Titles Act 1985 and inserts ‘a lawyer’.  

58  Section 84 of the Strata Titles Amendment Act 2018 renumbers and relocates various sections in the Strata Titles 

Act 1985. It is yet to be proclaimed. The commencement and possible repeal of section 401 of the proposed 

Legal Profession Uniform Law Application Act 2020 is therefore tied to the commencement of the as yet 

unproclaimed section 84 of the Strata Titles Amendment Act 2018. 

59  Strata Titles Amendment Act 2018 s 2(b). 

60  Section 404 of the proposed Legal Profession Uniform Law Application Act 2020 deletes the words ‘an Australian 

lawyer (within the meaning of that term in the Legal Profession Act 2008 section 3)’ in section 219(1) of the 

Strata Titles Act 1985 and inserts ‘a lawyer’. 

61  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 115, Education and Care Services National Law (WA) Amendment Bill 2018, 14 August 2018, p 14. 

62  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 124, Inquiry into the Form and Content of the Statute Book, 19 November 2019, p 19, para 3.62, Finding 6 

and Recommendation 5. 

63  For example, see Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review, Report 79, Interim report: Inquiry into the Form and Content of the Statute Book, 15 November 2012, p 7, 

Recommendation 4 and Appendix 7 (which lists 70 statues with Royal Assent but not proclaimed) and 

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 124, Inquiry into the Form and Content of the Statute Book, 19 November 2019, p 19, para 3.62, Finding 6 

and Recommendation 5 and p 26, paras 3.97-3.98 and Recommendation 6. 
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Attorney General’s advice 

7.13 The Committee asked the Attorney General: 

 When he expected the Act in its entirety will have come into operation? 

 Whether there is any realistic prospect that any provision of the proposed Act will not 

come into operation within 10 years of the Act receiving Royal Assent? If not, is there any 

reason why the commencement clause for the Bill ought not to provide that any 

provision unproclaimed at the expiration of 10 years of the Act receiving Royal Assent 

will be automatically repealed?64 

7.14 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 2, wherein 

he says he expects the Act in its entirety will come into operation by 1 July 2021, and that an 

automatic repeal after 10 years clause was therefore unnecessary.65 

Committee comment 

7.15 There is nothing in the Legal Profession Bill that would require a Proclamation to be issued 

within some specified time. The commencement should not be open-ended. 

7.16 The lack of express commencement date for the operational clauses in the Legal Profession 

Bill is an erosion of the Western Australian Parliament’s sovereignty and law-making powers. 

7.17 This can be addressed by the Parliament allowing the Government licence to bring the Legal 

Profession Bill into operation within 10 years of its Royal Assent. This would be consistent 

with this Committee’s recommendations in its Report 124 (Inquiry into the Form and Content 

of the Statute Book), Report 126 (Work Health and Safety Bill 2019 and Safety Levies 

Amendment Bill 2019) and Report 127 (Transport Legislation Amendment (Identity Matching 

Services) Bill 2020) recommending the repeal of Acts or provisions of Acts unproclaimed at 

the expiration of 10 years of receiving Royal Assent.  

FINDING 1 

There is nothing in the Legal Profession Uniform Law Application Bill 2020 that would require a 

Proclamation to be issued within some specified time.  

 

FINDING 2 

Clauses 2(1)(b), (c) and (d) of the Legal Profession Uniform Law Application Bill 2020, in providing 

that the Executive determines its commencement dates, erodes the Western Australian 

Parliament’s sovereignty and law-making powers. 

 

RECOMMENDATION 2 

Clause 2 of the Legal Profession Uniform Law Application Bill 2020 be amended to require the 

Legal Profession Uniform Law Application Act 2020 to be automatically repealed, if not operational, 

at the expiration of 10 years of receiving Royal Assent.  

 

                                                      
64  This is consistent with the Committee’s recommendations in its Report 124, Inquiry into the Form and Content of 

the Statute Book, 19 November 2019. 

65  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, p 1. 
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RECOMMENDATION 3 

Clause 2 of the Legal Profession Uniform Law Application Bill 2020 be amended to require any 

provision of the Legal Profession Uniform Law Application Act 2020 not operational within the 

expiration of 10 years of the Act receiving Royal Assent be automatically repealed on that date.  

7.18 Clause 2(b) of the Legal Profession Levy Bill provides that the substance of the Legal 

Profession Uniform Law Application (Levy) Act 2020 comes into operation immediately after 

the Legal Profession Uniform Law Application Act 2020 section 243 comes into operation. If 

Recommendation 3 is adopted, section 243 would automatically be repealed if it does not 

come into operation within 10 years of the Legal Profession Uniform Law Application Act 

2020 receiving Royal Assent. The substantive provisions of the Legal Profession Uniform Law 

Application (Levy) Act 2020 would not operate and that Act should also be removed from the 

statute book. 

RECOMMENDATION 4 

Clause 2 of the Legal Profession Uniform Law Application (Levy) Bill 2020 be amended to require 

the Legal Profession Uniform Law Application (Levy) Act 2020 be automatically repealed if the Legal 

Profession Uniform Law Application Act 2020 section 243 is not operational within the expiration of 

10 years of the Legal Profession Uniform Law Application Act 2020 receiving Royal Assent.  

Clause 3 – Terms used 

7.19 Clause 3 raises no Parliamentary sovereignty issues itself as it simply contains the definitions 

of terms used in the Act. However some definitions are relevant to Parliamentary sovereignty 

by way of clauses 6 and 16 of the Bill. These terms are: 

 ‘amending Act’ 

 ‘Uniform Regulations’ 

 ‘Uniform Rules’. 

7.20 ‘Amending Act’ means a Victorian Act, other than the Legal Profession Uniform Law 

Application Amendment Act 2019 (Victoria) (Victorian Act 2019), that amends the: 

 Legal Profession Uniform Law Application Amendment Act 2014 (Victoria) Schedule 1 

 Uniform Regulations 

 Uniform Rules. 

7.21 ‘Amend’, in relation to a Victorian Act, includes replace a provision of the Act. 

7.22 ‘Uniform Regulations’ means the Legal Profession Uniform Regulations: 

(a) as in force under the [Legal Profession Uniform Law] Part 9.1 immediately 

before the day on which this definition comes into operation (as amended or 

repealed by regulations to which paragraph (b), or an Act to which paragraph 

(c) applies); and 

(b) made under the Legal Profession Uniform Law (WA)66 Part 9.1 on and after the 

day on which this definition comes into operation; and 

(c) made by a provision of an amending Act. (emphasis added) 

                                                      
66  When the Legal Profession Uniform Law is applied in Western Australia it will be referred to as the Legal Profession 

Uniform Law (WA) - see clause 6(2)(b). 
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7.23 ‘Uniform Rules’ means the Legal Profession Uniform Rules: 

(a) as in force under the [Legal Profession Uniform Law] Part 9.2 immediately 

before the day on which this definition comes into operation (as amended or 

repealed by rules to which paragraph (b), or an Act to which paragraph (c) 

applies); and 

(b) made under the Legal Profession Uniform Law (WA) Part 9.2 on and after the 

day on which this definition comes into operation; and 

(c) made by a provision of an amending Act. (emphasis added) 

Clause 5 – Application of Interpretation Act 1984 to Act and Uniform Law 

7.24 Clause 5(a) provides that the Interpretation Act 1984 applies to the Act, however clause 5(b) 

provides that it does not apply to the Legal Profession Uniform Law (WA). Instead, the 

Interpretation of Legislation Act 1984 (Vic), the Victorian equivalent of Western Australia’s 

Interpretation Act 1984, applies to the Legal Profession Uniform Law (WA).67 

7.25 While the provisions of the Interpretation Act 1984 and the Interpretation of Legislation Act 

1984 (Vic) are largely consistent, the effect of clause 5(b) of the Legal Profession Bill and 

section 7 of the Legal Profession Uniform Law (WA) is that the law of another jurisdiction will 

apply in Western Australia. 

7.26 The Western Australian Parliament is unable to amend or repeal the Interpretation of 

Legislation Act 1984 (Vic). 

Committee comment 

7.27 The Committee acknowledges that one way uniformity is achieved is by applying the law of 

another jurisdiction. However, applying the laws of another jurisdiction which the Parliament 

of Western Australia cannot amend or repeal, and which may be inconsistent with Western 

Australian legislation, impacts on State Parliamentary sovereignty. 

7.28 The Committee accepts, however, that uniformity also depends on consistent interpretation 

of the Legal Profession Uniform Law in the different jurisdictions in which it operates. For 

that to happen, the Interpretation of Legislation Act 1984 (Vic) will need to apply to that law 

to the exclusion of the interpretation legislation of each participating jurisdiction. 

FINDING 3 

Clause 5(b) of the Legal Profession Uniform Law Application Bill 2020, in providing that the 

Interpretation Act 1984 does not apply to the Legal Profession Uniform Law (WA), erodes the 

Western Australian Parliament’s sovereignty and law-making powers. 

 

FINDING 4 

Applying the Interpretation of Legislation Act 1984 (Vic) in Western Australia will be a necessary 

consequence of the uniform legislative scheme that underpins the Legal Profession Uniform Law. 

Clause 6 – Application of Uniform Law as law of the State 

7.29 The provisions in the Legal Profession Bill that apply the Legal Profession Uniform Law in 

Western Australia are complex.  

                                                      
67  Legal Profession Uniform Law (WA) s 7. 
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7.30 Clause 6 of the Legal Profession Bill applies the Legal Profession Uniform Law (set out in the 

Legal Profession Uniform Law Application Act 2014 (Victoria) Schedule 1) as in force on 

17 March 202068: 

 as amended by: 

o Part 2 of the Victorian Act 2019 when that Part comes into operation in Western 

Australia (clause 6(1)(a)(i))69 

o all ‘amending Acts’70 that have effect under section 971 and have come into 

operation under section 10 (clause 6(1)(a)(ii)) 

and 

 as modified by: 

o Part 7 Division 3 Subdivision 1 (namely, clauses 170, 17172 and 17273 of the Legal 

Profession Bill) (clause 6(1)(b))74 

o Western Australia regulations (clause 6(1)(b))75 

as a law of Western Australia76 as if it were an Act77, to be referred to as the Legal Profession 

Uniform Law (WA).78 

                                                      
68  The Legal Profession Uniform Law Application Bill 2020 was introduced and had its second reading in the Western 

Australian Legislative Assembly on 18 March 2020. 

69  Part 2 of the Legal Profession Uniform Law Application Amendment Act 2019 (Victoria) proposes to amend the 

Legal Profession Uniform Law to increase the number of members of the Legal Services Council from five to seven, 

ensure that the Legal Services Council's membership includes at least one member from each participating 

jurisdiction and ensure that the Admissions Committee's membership includes at least one current or former 

Supreme Court Judge from each participating jurisdiction. These amendments are being made to facilitate 

Western Australia’s entry into the legal profession uniform law scheme in line with the IGA. The current 

governance arrangements for the scheme reflect the fact that when the scheme commenced there were only two 

participating jurisdictions. The amendments provide flexibility in the scheme's governance arrangements, so that it 

can accommodate the entry of additional jurisdictions to the legal profession uniform law scheme in the future. 

These amendments will apply to the Legal Profession Uniform Law (WA) when Part 2 of the Legal Profession 

Uniform Law Application Amendment Act 2019 (Victoria) comes into operation in Western Australia. By virtue of 

clause 7(2) of the Legal Profession Bill, a provision of Part 2 of the Legal Profession Uniform Law Application 

Amendment Act 2019 (Victoria) comes into operation in Western Australia on the day the Legal Profession Bill 

comes into operation (if the provision has come into operation in Victoria before commencement day) or on the 

day on which the provision comes into operation in Victoria (if the provision has not come into operation in 

Victoria before commencement day). As at 25 August 2020 the Legal Profession Uniform Law Application 

Amendment Act 2019 (Victoria) Part 2 had not come into operation in Victoria. The Committee considers the 

Parliamentary sovereignty issues arising from this clause at paragraphs 7.36 to 7.42.  

70  See paragraph 7.20. 

71  See paragraphs 7.79 to 7.84. 

72  Clause 171 of the Legal Profession Bill modifies section 215 of the Legal Profession Uniform Law (WA). Section 215 

deals with exemptions from professional indemnity insurance. 

73  Clause 172 of the Legal Profession Bill modifies section 216 of the Legal Profession Uniform Law (WA). Section 216 

deals with notification of proposed change of jurisdiction in which professional indemnity insurance is obtained. 

74  This aspect of clause 6(1)(b) is not a Henry VIII clause as the amendments are being made by the Act and not by 

subordinate legislation. The Committee has no Parliamentary sovereignty concerns about this aspect of clause 

6(1)(b). 

75  The regulations are to be made under clause 126(1)(b). The Committee has Parliamentary sovereignty concerns 

about clause 126(1)(b) which is discussed at paragraphs 7.122 to 7.141. 

76  Legal Profession Uniform Law Application Bill 2020 cl 6(2)(a). 

77  ibid., cl 6(2)(c). 

78  ibid., cl 6(2)(b). 
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7.31 Clause 6 applies the Legal Profession Uniform Law as in force on a specified date (17 March 

2020) rather than as amended from time to time. The Committee has previously found that 

attempts to apply a law from another jurisdiction as a law of Western Australia ‘from time to 

time’ derogate from Western Australia’s Parliamentary sovereignty.79 

7.32 The application of law mechanism in the Legal Profession Bill provides that the Legal 

Profession Uniform Law is only amended after Parliament is given the opportunity, and 

decides not, to disallow a Victorian amending Act (other than the Victorian Act 2019).80 The 

disallowance mechanism is to operate before Victorian amending Acts commence operation 

in Western Australia. 

7.33 Clause 262 of the Legal Profession Bill provides that the tabling, disallowance and 

commencement provisions in clauses 8 to 10 apply to Victorian amending Acts that receive 

the Royal Assent after 17 March 2020 but before commencement of the Act.81  

7.34 Therefore, from 17 March 2020 a Victorian amending Act82 sought to be applied in Western 

Australia will be subject to Parliament’s consideration and possible disallowance before it 

becomes law in this jurisdiction. In this respect, clauses 6(1)(a)(ii) and 262 preserve the 

Western Australian Parliament’s sovereignty and law-making powers. 

7.35 Nevertheless, the Committee has some Parliamentary sovereignty concerns about the 

process by which the Legal Profession Uniform Law is proposed to be applied as a law in 

Western Australia. Those concerns are set out at paragraphs 7.36 to 7.42. 

Clause 3 and clause 6(1)(a)(i) 

7.36 As previously noted, the Victorian Act 2019 is excluded from the definition of ‘amending Act’ 

in clause 3 (see paragraph 7.20). The Victorian Act 2019 is therefore not subject to the 

tabling, disallowance and commencement provisions in clauses 8 to 10 of the Legal 

Profession Bill. 

7.37 The effect of this, together with clauses 6(1)(a) and 6(2), is to incorporate amendments to the 

Legal Profession Uniform Law made by the Victorian Act 2019 into the Legal Profession 

Uniform Law (WA) with no mechanism for Parliamentary scrutiny and possible disallowance 

of those amendments before they are applied as a law of the State. The Committee has 

previously said: 

as a matter of general principle, the laws of another jurisdiction that the 

Government seeks to have applied in Western Australia should be subject to 

Parliament’s consideration and possible disallowance before they become laws of 

the State.83 

7.38 The amendments made by the Victorian Act 2019 are, arguably, relatively minor (see 

footnote 69). However, the Committee has said: 

The principle of Parliamentary sovereignty ought not to be abrogated, whether in 

favour of amending laws that make small and technical changes…and which do 

                                                      
79  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 119, Fair Trading Amendment Bill 2028, November 2018, Finding 2. 

80  The Committee considers the Parliamentary sovereignty issues arising from this at paragraphs 7.36 to 7.42. 

81  No Victorian amending Acts have received the Royal Assent between 17 March 2020 and 25 August 2020. 

82  Other than the Legal Profession Uniform Law Application Amendment Act 2019 (Victoria). 

83  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statues Review, 

Report 119, Fair Trading Amendment Bill 2018, November 2018, p 21. 
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not have a significant material impact on the law in Western Australia or those 

which make more substantial amendments.84 

7.39 The amendments made by the Victorian Act 2019 are to enable Western Australia’s entry 

into the legal profession uniform law scheme in line with the IGA (see footnote 69). 

7.40 Nevertheless Western Australia, if it wishes to join the legal profession uniform law scheme, 

will need to incorporate the law of another jurisdiction, which has not yet come into 

operation, as a law of our State without being able to deal with it as it would any other State 

Act of Parliament. 

7.41 The Committee wrote to the Attorney General and asked him to explain: 

why the Legal Profession Uniform Law Application Amendment Act 2019 (Victoria) 

is excluded from the definition of ‘amending Act’ in clause 3 and therefore is not 

subject to the tabling, disallowance and commencement provisions in clauses 8 to 

10 of the Bill?85 

7.42 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 2, wherein 

he explains that the Victorian Act 2019 facilitates Western Australia’s involvement in the legal 

profession uniform law scheme and gives effect to the IGA, has been tabled in the Western 

Australian Parliament and can be scrutinised by the Parliament in the course of debate on 

the Legal Profession Bill.86 

FINDING 5 

The combined effect of clauses 3, 6(1)(a)(i) and 6(2) of the Legal Profession Uniform Law 

Application Bill 2020 is that the Legal Profession Uniform Law Application Amendment Act 2019 

(Victoria), which Victoria has not yet brought into operation, will be incorporated into the law of 

Western Australia without the Parliament of Western Australia being able to deal with it as a State 

Act of Parliament. 

 

FINDING 6 

The Legal Profession Uniform Law Application Amendment Act 2019 (Victoria) is available to the 

Parliament of Western Australia when considering the Legal Profession Uniform Law Application 

Bill 2020 and whether Western Australia should join the legal profession uniform law scheme. 

Clause 6(1)(a)(ii) 

7.43 Clause 6(1)(a)(ii) allows ‘all amending Acts that have effect for the purposes of [Part 2] under 

section 9 and have come into operation under section 10’ made after 17 March 2020 to be 

applied in Western Australia.  

7.44 Section 9 provides for the disallowance or partial disallowance of amending Acts and when 

they have effect, and section 10 provides for when they shall come into operation. 

7.45 However, as currently drafted, clause 6(1)(a)(ii) is not limited to amending Acts only to the 

extent that they have effect under proposed section 9.  

7.46 Proposed section 9 appears to be modelled on the Committee’s Recommendation 4 in 

Report 123 on the Fair Trading Amendment Bill 2019 concerning clause 5(1) amending 

                                                      
84  ibid.  

85  Hon Michael Mischin MLC, Chairman, Standing Committee on Uniform Legislation and Statutes Review, letter, 

24 June 2020, p 2. 

86  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, pp 1-2. 
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section 19(1)(a)(i) of the Fair Trading Act 2010, which recommends clause 5(1)(a)(i) should 

read ‘to the extent that they have effect for the purposes of this section…’. 

7.47 However, in this case, the qualification ‘to the extent that they’ is omitted from clause 

6(1)(a)(ii). 

RECOMMENDATION 5 

Clause 6(1)(a)(ii) of the Legal Profession Uniform Law Application Bill 2020 be amended as 

necessary to ensure the capacity for partial disallowance of amending Acts.  

Clause 8 – Tabling amending Act 

7.48 Clause 8 requires all amending Acts to be tabled in both Houses of the Western Australian 

Parliament within 18 sitting days of the House after the day on which the amending Act 

receives the Royal Assent.87 

7.49 Amending Acts not tabled within this time will not have effect in Western Australia.88  

7.50 The Committee has identified the following issues arising from clause 8 of the Legal 

Profession Bill. 

No publication in Government Gazette prior to tabling 

7.51 The Legal Profession Bill does not require a Victorian amending Act to be published in the 

Government Gazette prior to tabling in Parliament.89 

7.52 Publication in the Government Gazette, relevantly, serves two purposes. It officially alerts the 

public to proposed changes in the law and it initiates the referral of instruments to the 

Delegated Legislation Committee for its consideration. 

7.53 The Committee asked the Attorney General about the lack of a requirement to publish prior 

to tabling in the Parliament. 

7.54 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 2, wherein 

he says it is unnecessary to do so. The tabling of an amending Act pursuant to clause 8 of 

the Legal Profession Bill would ‘ordinarily’ make it available to the public on the Western 

Australian Parliament website as a tabled paper. Further, publication of an amending Act on 

the Victorian Parliament’s website and ‘other online platforms together with tabling’ would 

be sufficient notice to the public of an amending Act and its content.90 

7.55 The Committee asked ‘[i]s an alternative process contemplated by which the public can be 

informed of the proposed changes to the Legal Profession Uniform Law?’ 

7.56 The Attorney General’s response suggests there is not.91 

  

                                                      
87  The Legal Profession Uniform Law Application Bill 2020 was introduced and had its second reading in the Western 

Australian Legislative Assembly on 18 March 2020. Amending Acts that receive the Royal Assent after 17 March 

2020 but before commencement day are subject to the tabling and disallowance provisions in clauses 8 to 10: 

clause 262 Legal Profession Uniform Law Application Bill 2020. 

88  Legal Profession Uniform Law Application Bill 2020 cl 9(2). 

89  This is contrary to Recommendation 2 of the Committee’s Report 119: Western Australia, Legislative Council, 

Standing Committee on Uniform Legislation and Statutes Review, Report 119, Fair Trading Amendment Bill 2018, 

November 2018. 

90  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, pp 2-3. 

91  ibid., p 3. 



 

20  

7.57 The office of the Attorney General also advised: 

Parliamentary Counsel's Office in Western Australia will publish on the WA 

Legislation Website a version of the Legal Profession Uniform Law as it applies in 

Western Australia, and keep the version up to date.92 

7.58 However, the Committee notes this will only be done after the Legal Profession Uniform Law 

has been amended and cannot serve the purpose of alerting the public to proposed changes 

to the law. 

Committee comment 

7.59 The Committee notes that the question of publishing amending legislation of another 

jurisdiction was considered in its Report 123 on the Fair Trading Amendment Bill 2019. On 

that occasion the Government explained: 

This requirement has not been included based on recommendations by 

Parliamentary Counsel and the State Solicitor’s Office that gazettal would be 

inconsistent with current practice for publication of principal legislation, could give 

rise to unnecessary expense, and could potentially cause confusion about the 

content of state laws. Confusion is likely, for example, if commonwealth legislation 

is published prior to scrutiny by Parliament, such that it is in the public domain for 

an extended period before coming into effect as part of the ACL WA. In terms of 

expense, some commonwealth ACL amendments are in omnibus bills that have 

hundreds of pages. In such circumstances, gazettal would be very expensive. For 

example, a recent regulation amendment with 68 pages cost $7659.56 to publish 

in the Government Gazette.93 

7.60 The Committee was persuaded that, in the circumstances and despite its desirability, gazettal 

would not be justified due to the potential cost and confusion that might arise. 

7.61 The Committee is satisfied with that as a rationale for the Government’s reluctance to 

mandate the publication of Victorian amending Acts in the Western Australian Government 

Gazette prior to their tabling in the Parliament. 

FINDING 7 

The Western Australian public is entitled to be given sufficient and timely notice of changes to the 

governance of its legal profession, incorporated from another jurisdiction, that are proposed to be 

applied as a law of Western Australia. 

 

FINDING 8 

The availability of a tabled paper or access to a Western Australian Parliament or Victorian 

Parliament website does not, in practical terms, alert the public to a prospective law or the effect it 

may have. 

 

                                                      
92  M Evans, Office of Hon John Quigley MLA, Attorney General, email, 23 June 2020, Attachment: Legal Profession 

Uniform Law Application Bill 2020 (WA) – Referral to Standing Committee on Uniform Legislation and Statutes 

Review, p 5. 

93  Hon Alannah MacTiernan MLC, Minister for Regional Development, Western Australia, Legislative Council, 

Parliamentary Debates (Hansard), 3 April 2019, p 1928. 
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FINDING 9 

A requirement for Victorian amending Acts to be gazetted will be expensive and may give rise to 

confusion as to whether they are part of Western Australian law. 

 

RECOMMENDATION 6 

The Government explain to the Parliament the means by which the Western Australian public will 

be given sufficient and timely notice of proposed amendments to the Legal Profession Uniform 

Law Act 2020 and their practical effect. 

Tabling supporting information 

7.62 While clause 8 requires a Victorian amending Act to be tabled in each House of Parliament, 

there is no requirement for supporting information for an amending Act to be tabled, such 

as the Victorian Explanatory Memorandum and second reading speech. 

7.63 Second reading speeches inform Parliament of the policy underpinning a proposed law, the 

mischief sought to be addressed by it, and the objectives it seeks to achieve. Explanatory 

Memoranda are meant to assist Parliament in understanding how the legislation is to 

operate and its objectives attained. 

7.64 It should be incumbent on Government to provide Parliament with sufficient explanatory 

material, such as the Victorian Explanatory Memorandum and the Victorian second reading 

speech for the amending Act, to be able to readily understand the effect of any amending 

Act. 

7.65 The Committee asked the Attorney General: 

 Is it the Government’s intention to table the supporting information for each amending 

Act, such as the Explanatory Memorandum and second reading speech? 

 If not, please advise what alternative mechanism, if any, is intended by which the 

supporting information will be made publicly available or available for the information of 

Parliament.  

7.66 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 2, wherein 

he confirms that there is no requirement in the Legal Profession Bill to table supporting 

information for each amending Act but ‘there is no reason to suppose that the Government 

would not table the supporting information if that information was considered to be of 

assistance. ... If the supporting information is not separately tabled, it will be publicly 

available on the Victorian Parliament website (and other online platforms)’.94 

Committee comment 

7.67 The Legal Profession Uniform Law is complex. The Legal Profession Bill proposes a process to 

expedite incorporation into Western Australian law, subject to Parliament’s decision to 

disallow, what may be far-ranging and complicated amendments. 

7.68 It is therefore important that, at the time of tabling, the Parliament be provided with all 

material that it would ordinarily expect and rely upon to support a change to Western 

Australian law. 

                                                      
94  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, p 3. 
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7.69 Apart from the Parliament and the public’s entitlement to be informed by its Government of 

proposed changes to the law of Western Australia governing its legal profession, provision of 

this information may make a notice of motion to disallow less likely. 

7.70 The Attorney General’s observation that there is no reason to suppose the Government 

would not table information that the Government considered would be of assistance, and his 

assurance that such information will be publicly available on (among other places) another 

jurisdiction’s website, does not satisfy that entitlement. 

FINDING 10 

The Western Australian public is entitled to be given sufficient and timely notice of changes to the 

governance of its legal profession, incorporated from another jurisdiction, that are proposed to be 

applied as a law of Western Australia. 

 

FINDING 11 

The Government’s advice that there is no reason to suppose it would not table information that it 

considered would be of assistance, and its assurance that such information will be publicly 

available on, among other places, another jurisdiction’s website, does not satisfy that entitlement. 

 

RECOMMENDATION 7 

The Government formulate, and advise the Western Australian Parliament of, a satisfactory 

alternative means by which the Western Australian Parliament and the Western Australian public 

will be given sufficient and timely information explaining proposed amendments to the Legal 

Profession Uniform Law Act 2020 and their practical effect. 

Notification of the commencement of a Victorian amending Act 

7.71 As noted in paragraphs 7.48 and 7.49, clause 8 requires all Victorian amending Acts to be 

tabled in both Houses of the Western Australian Parliament within 18 sitting days of the 

House after the day on which the amending Act receives the Royal Assent. Amending Acts 

not tabled within this time will not have effect in Western Australia.95 

7.72 To avail itself of the application of laws process under the Legal Profession Bill, the 

Government will need to be aware that a Victorian amending Act has received the Royal 

Assent. 

7.73 The Committee asked the Attorney General how it is intended that Western Australia will 

receive notification of the commencement of a Victorian amending Act that amends the 

Legal Profession Uniform Law. 

7.74 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 2, wherein 

he provided a copy of a chart depicting the process leading to the passage of a Victorian 

amending Act. He advised that by way of its membership of the Standing Committee and 

representation on the Legal Services Council and Admissions Committee, Western Australia 

will be privy to and ‘likely be updated on the progress of’ any amendments.96 

                                                      
95  Legal Profession Uniform Law Application Bill 2020 cl 9(2). 

96  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, p 3. 
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Committee comment 

7.75 The application of laws process under the Legal Profession Bill is designed to expedite the 

incorporation into the law of Western Australia changes to a uniform law scheme in which 

the State wishes to participate.  

7.76 The Legal Profession Bill seeks to preserve Parliamentary sovereignty by providing that the 

Western Australian Parliament will be notified of future amendments to the Legal Profession 

Uniform Law and given an opportunity to disallow those amendments. The process requires 

the Government to table Victorian amending Acts in the Western Australian Parliament 

within a specified time after they have received the Royal Assent. Failure to comply with the 

tabling requirements in clause 8 would result in the Victorian amending Act not having effect 

in Western Australia.97 

7.77 To avail itself of this application of laws process, the Government will need to be aware that a 

Victorian amending Act has received the Royal Assent. 

7.78 The tabling requirement in clause 8 of the Legal Profession Bill therefore relies on the: 

 diligent and timely monitoring by the Department of Justice of all Victorian amendments 

to the Legal Profession Uniform Law 

 tabling of those amendments in the Western Australian Parliament within the timeframe 

provided in clause 8. 

Clause 9 – Disallowance of amending Acts 

7.79 Clause 9 sets out the process by which a Victorian amending Act has effect in Western 

Australia; that is, it is laid before each House of Parliament98 and either: 

 no notice of a disallowance resolution is given in either House within the ‘notice 

period99’100; or 

 if at least one notice of a disallowance resolution is given within the notice period and, 

for each such notice, the: 

o notice is withdrawn or discharged within the disallowance period;101 or 

o disallowance resolution is lost in the House or not agreed to within the disallowance 

period;102 or 

o disallowance resolution is a partial disallowance resolution and is agreed to within 

the disallowance period.103 

7.80 Clause 9(4)(b) provides that notices of a disallowance resolution and motions that an 

amending Act be disallowed do not lapse even though the House is prorogued, dissolved or 

expires. 

                                                      
97  Legal Profession Uniform Law Application Bill 2020 cl 9(2). 

98  Amending Acts which are not tabled in time will cease to have effect. That is the effect of cl 16(2)(a) and 16(3) of 

the Legal Profession Uniform Law Application Bill 2020. 

99  ‘Notice period’ means a 14 sitting day period following tabling for a notice of disallowance to be given: Legal 

Profession Uniform Law Application Bill 2020 cl 9(1). 

100  Legal Profession Uniform Law Application Bill 2020 cl 9(2)(a). 

101  ibid., cl 9(2)(b)(i). 

102  ibid., cl 9(2)(b)(ii). 

103  ibid., cl 9(2)(b)(iii). 
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7.81 The operation of SO 67 is relevant here. The Committee explained in detail how SO 67 

operates in Report 123104 and for convenience of reference the relevant extracts are attached 

as Appendix 3. 

Amendment to Standing Order 67 required 

7.82 In order to have a pro forma disallowance motion in the Legislative Council (that is, one 

moved automatically after two sitting days) survive into a new Parliament after a general 

election, as proposed by the Legal Profession Bill, an exception is need to SO 67(5)(b). The 

Committee recommended an amendment to SO 67 in Report 123.105 The Committee makes 

the same recommendation here. 

RECOMMENDATION 8 

The Legislative Council amend Standing Order 67 of the Standing Orders of the Legislative Council 

as follows: 

Delete Standing Orders 67(5)(a) and (b) and insert the following: 

(5) Where on the 17th sitting day after the motion was moved (exclusive of the 

 day on which the motion was moved) a motion to disallow a regulation 

 remains unresolved, then the question shall be put before the Council rises 

 on that day. 

(6) Subject to (7), where on the proposed last sitting day prior to a general 

 election, a motion to disallow a regulation remains unresolved, then the 

 question shall be put before the Council rises on that day. 

(7) Where a written law provides that a motion to disallow a regulation does 

not lapse on prorogation, dissolution, or expiry of a House, and: 

(a) a motion to disallow a regulation remains unresolved on the 

proposed last sitting day prior to a general election; and 

(b) the last sitting day is the 16th or earlier sitting day after the motion 

was moved (exclusive of the day on which the motion was moved), 

the motion to disallow shall be an order of the day in the next 

Parliament and unless disposed of earlier, the question shall be put in 

accordance with (5) in the next Parliament. 

7.83 The effect of amending SO 67 in the terms in Recommendation 8, together with clause 9(4) 

of the Legal Profession Bill, is that the period for tabling amending Acts, notice periods, 

notices of disallowance resolutions and motions that an amending Act be disallowed will 

survive into a new Parliament. The same timeframe for disallowance will apply as presently, 

regardless of prorogation, dissolution or expiry; that is, a motion to disallow a Victorian 

amending Act, if not resolved earlier, must be resolved before the Council rises on the 17th 

sitting day after the motion was moved (exclusive of the day on which the motion was 

moved) and notwithstanding that it may occur in a new Parliament. This time period is 

shorter than, but not inconsistent with, the 30 sitting days provided in the Legal Profession 

Bill. 

                                                      
104  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 123, Fair Trading Amendment Bill 2019, August 2019, paragraphs 5.60 to 5.63 and paragraphs 5.82 to 5.88. 

105  ibid., Recommendation 2.  
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7.84 In order that Parliament is in a position to utilise the disallowance mechanism proposed by 

the Legal Profession Bill, the amendments to SO 67 in the terms set out in 

Recommendation 8 should be coordinated with the passage of the Legal Profession Bill. 

RECOMMENDATION 9 

The question on the third reading of the Legal Profession Uniform Law Application Bill 2020 not be 

put until Legislative Council Standing Order 67 is amended in the terms set out in 

Recommendation 8. 

Clause 11 – Tabling of amending Act taken to be publication for Standing 

Orders 

7.85 By virtue of Joint Rule 10.5 of Schedule 1 of the Standing Orders of the Legislative Council, 

instruments stand referred to the Delegated Legislation Committee on ‘publication’. 

Victorian amending Acts must therefore be published under a written law of Western 

Australia to be referred to the Delegated Legislation Committee. 

7.86 Clause 11(2) deems the tabling of amending Acts to be publication for the purposes of 

Standing Orders where Standing Orders provide that on publication of an instrument under 

a written law, the instrument is referred to a parliamentary committee for consideration. 

7.87 The effect of this is to ensure that amending Acts are referred to the Delegated Legislation 

Committee under Joint Rule 10.5. 

7.88 The Committee has no sovereignty concerns about clause 11 and draws to the Legislative 

Council’s attention that it adopts the wording recommended by the Committee in its 

Report 123.106 

Amendment to Standing Order 67(1) required 

7.89 If the Delegated Legislation Committee is to scrutinise Victorian amending Acts, SO 67(1) 

requires amendment to allow the referral of those Acts to that committee. The Committee 

discussed this in detail in its Report 123107, including: 

 how SO 67 operates108 

 why instruments of primary legislation would not be considered to be a ‘regulation’ 

under SO 67 and therefore not subject to the disallowance process in SO 67.109 

7.90 For convenience of reference the relevant extracts are attached as Appendix 3 and 

Appendix 4. 

7.91 The Committee recommended an amendment to SO 67(1) to address this issue and make 

instruments of primary legislation subject to the scrutiny and disallowance process in 

SO 67.110 The Committee makes the same recommendation here. 

                                                      
106  ibid., paragraphs 5.60 to 5.113 and Recommendations 1-3. 

107  ibid. 

108  ibid., paragraphs 5.60 to 5.63. 

109  ibid., paragraphs 5.64 to 5.68. 

110  This was contingent on a provision in an Act providing that the tabling of instruments of primary legislation is 

taken to be publication for the purposes of Standing Orders. Clause 11(2) of the Legal Profession Uniform Law 

Application Bill 2020 does that. 
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7.92 The Attorney General, in his letter of advice of 1 July 2020, stated that SO 67(1) had been 

amended consistently with Recommendation 1 in Report 123. As noted in paragraph 6.11, 

that is not so. 

RECOMMENDATION 10 

The Legislative Council delete Standing Order 67(1) of the Standing Orders of the Legislative 

Council and replace it as follows: 

For the purpose of this Standing Order, a “regulation” includes any instrument 

made subject to disallowance by a written law.  

7.93 As noted, clause 11(2) deems the tabling of amending Acts to be ‘publication’ for the 

purposes of Standing Orders. The effect of clause 11, together with the Committee’s 

recommended amendment to SO 67(1), is to ensure that Victorian amending Acts are 

referred to the Delegated Legislation Committee under Joint Rule 10.5. 

7.94 In order that Parliament is in a position to utilise the disallowance mechanism proposed by 

the Legal Profession Bill, the amendments to SO 67(1) in the terms set out in 

Recommendation 10 should be coordinated with the passage of the Legal Profession Bill.  

RECOMMENDATION 11 

The question on the third reading of the Legal Profession Uniform Law Application Bill 2020 not be 

put until Legislative Council Standing Order 67(1) is amended in the terms set out in 

Recommendation 10.  

Clause 16 – Tabling and disallowance of Uniform Regulations and Uniform 

Rules 

7.95 Clauses 14, 15 and 16 deal with: 

 the application of Uniform Regulations and Uniform Rules in Western Australia 

(clause 14) 

 their publication in the Government Gazette (clause 15) 

 their tabling in Parliament and the process by which they may be disallowed (clause 16). 

Clause 14 – Application of Uniform Regulations and Uniform Rules as laws of the State for 

Uniform law and Act  

7.96 Clause 14 applies the Uniform Regulations and Uniform Rules as subsidiary legislation of 

Western Australia, subject to various subsections (discussed at paragraphs 7.107 to 7.120). 

Clause 15 – Publication of Uniform Regulations and Uniform Rules 

7.97 Clause 15(1) provides that Uniform Regulations and Uniform Rules made on or after the day 

on which clause 15 comes into operation must be published in the Government Gazette no 

later than 18 days after the day on which they are made.  

7.98 Clause 15(2) provides that this requirement to publish in the Government Gazette does not 

apply to a provision of a Victorian amending Act that amends the Uniform Regulations or 

Uniform Rules. 
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Clause 16 – Tabling and disallowance of Uniform Regulations and Uniform Rules 

Tabling and disallowance mechanism 

7.99 The tabling and disallowance provisions in the Interpretation Act 1984111 do not apply to the 

Uniform Regulations and Uniform Rules.112 

7.100 Instead, the Legal Profession Bill contains its own mechanism by which Uniform Regulations 

and Uniform Rules may be disallowed by the Western Australian Parliament. This is set out in 

clause 16 and applies to Uniform Regulations and Uniform Rules that have been published in 

the Government Gazette under clause 15(1). 

7.101 The disallowance process in clause 16 is: 

 The Uniform Regulations or Uniform Rules must be tabled in each House of Parliament 

within six sitting days of the House after publication in the Government Gazette.113 

Uniform Regulations or Uniform Rules which are not tabled within this time will cease to 

have effect in Western Australia.114 

If the Uniform Regulations or Uniform Rules published under clause 15 amended or 

repealed Uniform Regulations or Uniform Rules but cease to have effect, the  

pre-amendment or repeal Uniform Regulations or Uniform Rules are revived.115 

 A notice of a resolution to disallow the whole or part of the published Uniform 

Regulations or Uniform Rules must be given within 14 sitting days of the House after 

tabling.116 If the resolution to disallow is agreed to by the House,117 the Uniform 

Regulations or Uniform Rules cease to have effect in Western Australia.118  

If the Uniform Regulations or Uniform Rules published under clause 15 amended or 

repealed Uniform Regulations or Uniform Rules but cease to have effect, the  

pre-amendment or repeal Uniform Regulations or Uniform Rules are revived.119 

‘Uniform Regulations’ and ‘Uniform Rules’ 

7.102 The definitions of ‘Uniform Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal 

Profession Bill each contain three limbs. They are set out at paragraphs 7.103 and 7.104. 

7.103 ‘Uniform Regulations’ means the Legal Profession Uniform Regulations: 

(a) as in force under the [Legal Profession Uniform Law] Part 9.1 immediately 

before the day on which this definition comes into operation120 (as amended 

or repealed by regulations to which paragraph (b), or an Act to which 

paragraph (c) applies); and 

                                                      
111  Interpretation Act 1984 ss 41 and 42. 

112  Legal Profession Uniform Law Application Bill 2020 cl 17. 

113  ibid., cl 16(1). 

114  ibid., cl 16(2)(a) and 16(3). 

115  ibid., cl 16(2)(a) and 16(4). 

116  ibid., cl 16(2)(b)(i). 

117  ibid., cl 16(2)(b)(ii). 

118  ibid., cl 16(2)(b) and 16(3). 

119  ibid., cl 16(2)(b) and 16(4). 

120  Clause 3 of the Legal Profession Uniform Law Application Bill 2020 will come into operation on the day it receives 

the Royal Assent – see clause 2(1)(a). 
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(b) made under the Legal Profession Uniform Law (WA)121 Part 9.1 on and after the 

day on which this definition comes into operation; and 

(c) made by a provision of an amending Act. (emphasis added) 

7.104 ‘Uniform Rules’ means the Legal Profession Uniform Rules: 

(a) as in force under the [Legal Profession Uniform Law] Part 9.2 immediately 

before the day on which this definition comes into operation122 (as amended 

or repealed by rules to which paragraph (b), or an Act to which paragraph (c) 

applies); and 

(b) made under the Legal Profession Uniform Law (WA) Part 9.2 on and after the 

day on which this definition comes into operation; and 

(c) made by a provision of an amending Act. (emphasis added) 

7.105 The provisions by which each of the three limbs of Uniform Regulations and Uniform Rules 

apply as subsidiary legislation in Western Australia, when they apply and whether they are 

disallowable by the Western Australian Parliament, are complex. At its hearing, the 

Committee sought an explanation of how these provisions will operate. The transcript is 

attached as Appendix 1. 

7.106 The Committee’s summary of how the provisions are intended to operate, and implications 

for Parliamentary sovereignty, are set out below.  

Limb (a) of the definition of ‘Uniform Regulations’ and ‘Uniform Rules’ in clause 3 

7.107 Uniform Regulations and Uniform Rules that fall within limb (a) are those that are in force in 

Victoria and New South Wales immediately before Part 1 of the Legal Profession Bill receives 

the Royal Assent. They will apply as subsidiary legislation of Western Australia by virtue of 

clause 14(1)(a) for Uniform Regulations and clause 14(2)(a) for Uniform Rules. 

7.108 They will apply here on the day on which sections 14(1)(a) and 14(2)(a) come into operation. 

This will be on a day fixed by proclamation.123 

7.109 The Legal Profession Bill contains no provision by which Uniform Regulations or Uniform 

Rules falling within limb (a) and made on or before 17 March 2020124 can be disallowed. 

However, if the Western Australian Parliament does not agree to one or more of these 

Uniform Regulations or Uniform Rules, it can vote to delete those provisions during debate 

on clause 14 of the Legal Profession Bill so they do not apply as subsidiary legislation of 

Western Australia. That is: 

if, during debate on clause 14 of the [Legal Profession Bill], there was particular 

opposition to a specific regulation that was currently in existence that presumably 

could be carved out of clause 14. It would be the uniform regulations, save and 

except for this particular one, apply as subsidiary legislation of the state.125  

                                                      
121  When the Legal Profession Uniform Law is applied in Western Australia it will be referred to as the Legal Profession 

Uniform Law (WA)-see clause 6(2)(b). 

122  Clause 3 of the Legal Profession Uniform Law Application Bill 2020 will come into operation on the day it receives 

the Royal Assent–see clause 2(1)(a).  

123  Legal Profession Uniform Law Application Bill 2020 cl 2(d). Uniform Regulations and Uniform Rules have effect in 

accordance with their terms, so they may set a commencement date after the day on which section 14(1) comes 

into operation. 

124  The Legal Profession Uniform Law Application Bill 2020 was introduced and had its second reading in the Western 

Australian Legislative Assembly on 18 March 2020. 

125  C Conley, Senior Assistant State Solicitor, State Solicitor’s Office, transcript of evidence, 12 August 2020, p 4.  
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Parliament could make a decision to say that particular portions of the subsidiary 

legislation under the scheme could be excluded or modified.126 

that effectively is the disallowance by Parliament or not being agreed to by 

Parliament....127  

7.110 Uniform Regulations and Uniform Rules falling within limb (a) and made after 17 March 2020 

but before commencement day are subject to disallowance by the Western Australian 

Parliament by virtue of clause 263(1), which provides that the publication and disallowance 

provisions in clauses 15 and 16 apply. Accordingly, Uniform Regulations and Uniform Rules 

made in the period between when the Legal Profession Bill was introduced into the 

Legislative Assembly and when clause 263 comes into operation are subject to disallowance 

by the Western Australian Parliament. 

Limb (b) of the definition of ‘Uniform Regulations’ and ‘Uniform Rules’ in clause 3 

7.111 Uniform Regulations and Uniform Rules falling within limb (b) are those made by Western 

Australia on and after the day on which Part 1 of the Legal Profession Bill receives the Royal 

Assent. They will apply as subsidiary legislation of Western Australia by virtue of clause 

14(1)(a) (for Uniform Regulations) and clause 14(2)(a) (for Uniform Rules), subject to clause 

14(3). 

7.112 Clause 14(3) provides that Uniform Regulations and Uniform Rules made on and after the 

day on which clause 14 comes into operation (that is, when it is proclaimed) apply as 

subsidiary legislation of Western Australia, subject to clause 14(5) and clause 16. 

7.113 Uniform Regulations and Uniform Rules that are not reliant on an amending Act128 come into 

operation on the day when the Uniform Regulation or Uniform Rule comes into operation, 

which will be the day or days specified in that Uniform Regulation or Uniform Rule.129 They 

apply as subsidiary legislation of Western Australia on that day or days.130 

7.114 Uniform Regulations and Uniform Rules that are reliant on an amending Act come into 

operation on the day the amending Act provision comes into operation for the purposes of 

Part 2 under section 10 or the day the subsidiary provision comes into operation in Victoria, 

whichever is the later.131 They apply as subsidiary legislation of Western Australia on that 

day.132 

7.115 Uniform Regulations and Uniform Rules falling within limb (b) are subject to disallowance by 

the Western Australian Parliament. They are required to be published in the Government 

                                                      
126  B Fraser, Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, transcript of evidence, 12 August 2020, 

p 4. 

127  C Conley, Senior Assistant State Solicitor, State Solicitor’s Office, transcript of evidence, 12 August 2020, p 4. 

128  ‘Amending Act’ means a Victorian Act, other than the Victorian Act 2019, that amends the Legal Profession 

Uniform Law Application Amendment Act 2014 (Victoria) Schedule 1, Uniform Regulations or Uniform Rules. 

129  Also see Legal Profession Uniform Law Application Act 2014 (Victoria) Schedule 1 section 418(2): ‘A Uniform 

Regulation commences on the day or days specified in the Regulation for its commencement (being not earlier 

than the date it is published)’. Section 431(2) is in similar terms for Uniform Rules. 

130  They apply by virtue of clauses 14(1)(a) and 14(3) for Uniform Regulations and clauses 14(2)(a) and 14(3) for 

Uniform Rules and section 418(2) of the Legal Profession Uniform Law Application Act 2014 (Vic) Schedule 1 for 

Uniform Regulations and section 431(2) of the Legal Profession Uniform Law Application Act 2014 (Vic) Schedule 1 

for Uniform Rules. 

131  Legal Profession Uniform Law Application Bill 2020 cl 14(5)(a). 

132  They apply by virtue of clauses 14(1)(a) and 14(3) for Uniform Regulations and clauses 14(2)(a) and 14(3) for 

Uniform Rules.  
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Gazette in accordance with clause 15 and are subject to disallowance in accordance with 

clause 16 (see paragraphs 7.99 to 7.101). 

7.116 The mechanism by which these ‘local’ Uniform Regulations and Uniform Rules are made and 

apply in Western Australia is the same as for subsidiary legislation made under a State Act. 

These Uniform Regulations and Uniform Rules apply as laws of Western Australia from the 

day they come into operation. If they are subsequently disallowed, they will cease operation 

on that date and those Uniform Regulations or Uniform Rules in force pre-amendment or 

repeal will be revived. 

Limb (c) of the definition of ‘Uniform Regulations’ and ‘Uniform Rules’ in clause 3 

7.117 Uniform Regulations and Uniform Rules falling within limb (c) are those made by a provision 

of an amending Act. They will apply as subsidiary legislation of Western Australia if the 

amending Act has effect and has come into operation here; that is, it has survived any 

disallowance resolution and been proclaimed.133 

7.118 If the provision of an amending Act has come into operation in Victoria before the 

proclamation referred to in clause 10(2) is published in the Government Gazette, the Uniform 

Regulations or Uniform Rules come into operation on a day fixed by the proclamation.134 

7.119 If the provision of an amending Act has not come into operation before the proclamation 

referred to in clause 10(2) is published in the Government Gazette, the Uniform Regulations 

or Uniform Rules come into operation when the provision of the amending Act is brought 

into operation in Victoria.135 

7.120 Uniform Regulations and Uniform Rules falling within limb (c) are not separately disallowable 

by the Western Australian Parliament under clause 16. However, they are subject to the 

disallowance process for amending Acts in clauses 8 to 10 of the Legal Profession Bill 

(discussed at paragraphs 7.48 to 7.84). The Western Australian Parliament could disallow a 

provision of an amending Act that relates to a particular Uniform Regulation or Uniform 

Rule. 

FINDING 12 

Uniform Regulations and Uniform Rules falling within paragraph (a) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 and made on or before 17 March 2020 are not subject to disallowance by the Western 

Australian Parliament. This is an erosion of Parliament sovereignty. 

7.121 This erosion of Parliamentary sovereignty may be overcome as discussed in paragraph 7.109. 

FINDING 13 

If the Western Australian Parliament does not agree to one or more of the Uniform Regulations or 

Uniform Rules falling within paragraph (a) of the definition of ‘Uniform Regulations’ and ‘Uniform 

Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 2020 and made on or before 

17 March 2020, it can vote to delete those provisions during debate on clause 14 of the Legal 

Profession Bill so they do not apply as subsidiary legislation of Western Australia.  

 

                                                      
133  Legal Profession Uniform Law Application Bill 2020 cl 14(1)(a) and 14(4) for Uniform Regulations and cl 14(2)(a) 

and 14(4) for Uniform Rules. 

134  ibid., cl 14(4) and 10(4). 

135  ibid., cl 14(4) and 10(5). 
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FINDING 14 

Uniform Regulations and Uniform Rules falling within paragraph (a) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 and made after 17 March 2020 but before commencement day are subject to disallowance 

by the Western Australian Parliament. 

 

FINDING 15 

Uniform Regulations and Uniform Rules falling within paragraph (b) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 are subject to disallowance by the Western Australian Parliament. 

 

FINDING 16 

Uniform Regulations and Uniform Rules falling within paragraph (c) of the definition of ‘Uniform 

Regulations’ and ‘Uniform Rules’ in clause 3 of the Legal Profession Uniform Law Application Bill 

2020 are not disallowable by the Western Australian Parliament under clause 16, but are subject to 

the disallowance process for amending Acts in clauses 8 to 10 of the Legal Profession Uniform Law 

Application Bill 2020. 

Clause 126 – Local regulations in relation to government lawyers 

7.122 Clause 126(1)(b) provides that local regulations136 may: 

without limitation, exclude or modify the operation of specified provisions of the 

Legal Profession Uniform Law (WA) (including the provisions of Part 2.2 of the Law) 

to the extent that any of those provisions would otherwise be applicable to any 

persons, or classes of persons, as government lawyers; 

Henry VIII clause 

7.123 Clause 126(1)(b) is a ‘Henry VIII clause’. A ‘Henry VIII clause’ is a section of an Act of 

Parliament which enables the Act to be expressly or impliedly amended by subordinate 

legislation or Executive action.137 A Henry VIII clause gives a subordinate instrument (in this 

case, regulations) the same effect on an Act as an amendment to that Act. 

7.124 Clause 126(1)(b) is a Henry VIII clause as it permits the modification of the operation of 

primary legislation138 by regulation. It purports to enable Executive-made regulations to 

determine the operation of the proposed Act. 

7.125 The Committee’s position on Henry VIII clauses has been well documented in previous 

Committee reports.139 Such clauses are objectionable as they offend the principle of the 

                                                      
136  ‘Local regulations’ are those regulations made under the Legal Profession Uniform Law (WA) and only applicable in 

Western Australia. 

137  Queensland, Legislative Assembly, Scrutiny of Legislation Committee, The use of “Henry VIII” Clauses in 

Queensland Legislation, January 1997, p 24. 

138  The Legal Profession Uniform Law (WA). 

139  See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 70, Business Names (Commonwealth Powers) Bill 2011, March 2012, p 7; Western Australia, Legislative 

Council, Standing Committee on Uniform Legislation and Statutes Review, Report 91, Rail Safety National Law 

(WA) Bill 2014, March 2015, pp 19–20 and Western Australia, Legislative Council, Standing Committee on Uniform 

Legislation and Statutes Review, Report 121, Child Support (Commonwealth Powers) Bill 2018. A detailed review of 

Henry VIII clauses is also contained in Western Australia, Legislative Council, Standing Committee on Legislation, 

Report 19, Revenue Laws Amendment Bill 2012, September 2012.  
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separation of powers, give insufficient regard to the institution of Parliament as the supreme 

legislature and delegate to the Executive the Parliament’s sovereign function to legislate. 

Henry VIII clauses should be justified in explanatory materials 

7.126 The Committee’s approach is that Parliament ought not enact Henry VIII clauses without 

sound reason. The purpose of a proposed Henry VIII clause should be clearly explained and 

justified in the government’s explanatory materials in support of its bill. This enables the 

Legislative Council to weigh the desirability of such a clause in the particular circumstances 

against its impact on the institution of Parliament.140 

7.127 The Executive is accountable to the Parliament as the law-making body in the Westminster 

system of government. Essential to achieving this accountability is its responsibility to fully 

disclose to Parliament any information relevant to the policy and intended operation of a bill. 

The Committee has said: 

A quality explanatory memorandum, which should contain an explanation for any 

provision within a bill that appears to infringe the terms of reference of the 

relevant parliamentary committee scrutinising the proposed legislation, will assist 

the Executive in fulfilling this duty.141 

7.128 The Committee made the following recommendation in its Report 55: 

The Committee recommends that when introducing a bill to the Legislative Council 

that proposes a Henry VIII clause, the responsible Minister provide in the 

Explanatory Memorandum the rationale for that provision.142 

No justification in explanatory materials for Legal Profession Bill  

7.129 The Explanatory Memorandum for the Legal Profession Bill does not identify clause 126(1)(b) 

as a Henry VIII clause. 

7.130 The second reading speech for the Legal Profession Bill similarly failed to identify clause 

126(1)(b) as a Henry VIII clause. 

Attorney General’s advice 

7.131 The Committee asked the Attorney General: 

 Why clause 126(1)(b) was not identified as a Henry VIII clause in the Explanatory 

Memorandum for the Legal Profession Bill? 

 Why is a clause in that form necessary, whether any alternatives have been considered 

and why they have been rejected? 

7.132 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 1, wherein 

he says there is no requirement to identify a clause as a Henry VIII clause in explanatory 

memoranda. 

                                                      
140  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 55, Trade Measurement Legislation (Amendment and Expiry) Bill 2010, 11 November 2010, p 12. 

141  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 89, Gene Technology (Western Australia) Bill 2014, 10 March 2015, p 18. 

142  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 55, Trade Measurement Legislation (Amendment and Expiry) Bill 2010, 11 November 2010, p 12 , 

Recommendation 2. 
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7.133 The Attorney General asserts that ‘the effect of clause 126(1)(b) is clearly set out in the 

Explanatory Memorandum’ and that ‘clause 6(1)(b) refers to the fact that the Legal Profession 

Uniform Law may be modified by local regulations made under clause 126(1)(b)’.143 

7.134 The Attorney General also states that clause 126(1)(b) gives effect to section 56 of the Legal 

Profession Uniform Law and provides ‘sufficient flexibility to make exemptions, exclusions or 

modifications as and when required’144. He points out that any regulations made pursuant to 

clause 126(1)(b) will be subject to disallowance. 

Committee comment 

7.135 The Explanatory Memorandum for the Legal Profession Bill did not acknowledge and draw 

Parliament’s attention to clause 126(1)(b) being a Henry VIII clause and offer an explanation 

for its use. 

7.136 While the Attorney General is correct that there is no ‘requirement’ to identify a clause as a 

Henry VIII clause in an explanatory memorandum, it would have been desirable, consistent 

with the purpose of an explanatory memorandum, and reflective of repeated observations 

and recommendations by Parliamentary committees to have done so. It is regrettable that 

the Attorney General has not had regard to those observations and recommendations. 

7.137 While clause 126(1)(b) is mentioned in the Explanatory Memorandum, the text does no more 

than is apparent from a reading of the legislation and offers no explanation of the need or 

desirability of such a provision. It should not be for the Western Australian Parliament to 

have to research debates in other jurisdictions or Parliaments to try to understand the 

purpose and effect of a provision it is being asked to make a part of a law of Western 

Australia. 

7.138 A significant service performed by an explanatory memorandum is to explain how the 

components of a bill interrelate and are intended to operate. 

7.139 The Explanatory Memorandum falls short of its purpose of informing the Parliament of 

Western Australia and the Western Australian public of the need or desirability for, and effect 

of, a significant regulation-making power. 

7.140 So far as the Committee is able to tell, clause 126(1)(b) is focused in its operation, and places 

parameters on the extent to which the limitations, exclusions or modifications may apply to 

‘any persons, or classes of persons, as government lawyers’. This is not an open-ended 

provision. 

7.141 That being so, the Committee considers that clause 126(1)(b) is acceptable by reason of the 

ability to refine the national scheme to suit Western Australian requirements. 

FINDING 17 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 is a Henry VIII clause as 

it enables regulations, rather than an Act of Parliament, to modify the Legal Profession Uniform 

Law (WA). 

 

FINDING 18 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 erodes the Western 

Australian Parliament’s sovereignty and law-making powers. 

 

                                                      
143  Hon John Quigley MLA, Attorney General, letter, 1 July 2020, p 4. 

144  ibid., p 5. 
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FINDING 19 

The Explanatory Memorandum falls short of its purpose of informing the Parliament of Western 

Australia and the Western Australian public of the need or desirability for, and effect of, a 

significant regulation-making power. 

 

FINDING 20 

Clause 126(1)(b) of the Legal Profession Uniform Law Application Bill 2020 is acceptable by reason 

of the ability to refine the national scheme to suit Western Australian requirements. 

 

RECOMMENDATION 12 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 

clause in that bill, provide a rationale for it and explain its practical effect.  

Clause 328 – Transitional regulations 

7.142 Clause 328(3) provides that local regulations in relation to transitional matters may provide 

that specified provisions of the Act, the Legal Profession Uniform Law (WA) or another written 

law: 

(a) do not apply to or in relation to any matter; or 

(b) apply with specified modifications to or in relation to any matter. 

Henry VIII clause 

7.143 Clause 328(3) is a Henry VIII clause as it permits the modification of the operation of primary 

legislation by regulation. 

7.144 Henry VIII clauses, and the Committee’s position on them, is discussed at paragraphs 7.123 

to 7.128. 

7.145 The power for regulations to exclude or modify ‘another written law’ in relation to any matter 

is open-ended. 

Henry VIII clauses should be justified in explanatory materials 

7.146 The Committee has noted at paragraphs 7.126 to 7.128 its position with respect to Henry VIII 

clauses and that they should be explained and justified in the explanatory materials for a bill. 

No justification in explanatory materials for Legal Profession Bill  

7.147 The Explanatory Memorandum for the Legal Profession Bill does not identify clause 328(3) as 

a Henry VIII clause.  

7.148 The second reading speech for the Legal Profession Bill similarly failed to identify clause 

328(3) as a Henry VIII clause.  

Attorney General’s advice 

7.149 The Committee asked the Attorney General:  

 Why clause 328(3) was not identified as a Henry VIII clause in the Explanatory 

Memorandum for the Legal Profession Bill? 

 Why is a clause in that form necessary, whether any alternatives have been considered 

and why they have been rejected? 
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7.150 The Attorney General’s advice by letter dated 1 July 2020 is attached as Appendix 1, wherein 

he says there is no requirement to identify a clause as a Henry VIII clause in explanatory 

memoranda. 

7.151 The Attorney General asserts that the ‘effect of clause 328(3) is clearly set out in the 

Explanatory Memorandum’.145 

Committee comment 

7.152 The Explanatory Memorandum for the Legal Profession Bill did not acknowledge and draw 

Parliament’s attention to clause 328(3) being a Henry VIII clause and offer an explanation for 

its use. 

7.153 While the Attorney General is correct that there is no ‘requirement’ to identify a clause as a 

Henry VIII clause in an explanatory memorandum, it would have been desirable, consistent 

with the purpose of an explanatory memorandum, and reflective of repeated observations 

and recommendations by Parliamentary committees to have done so. It is regrettable that 

the Attorney General has not had regard to those observations and recommendations. 

7.154 While clause 328(3) is mentioned in the Explanatory Memorandum, the text does no more 

than is apparent from a reading of the legislation and offers no explanation of the need or 

desirability of such a provision. It should not be for the Western Australian Parliament to 

have to research debates in other jurisdictions or Parliaments to try to understand the 

purpose and effect of a provision it is being asked to make a part of a law of Western 

Australia. 

7.155 A significant service performed by an explanatory memorandum is to explain how the 

components of a bill interrelate and are intended to operate. 

7.156 The Explanatory Memorandum falls short of its purpose of informing the Parliament of 

Western Australia and the Western Australian public of the need or desirability for, and effect 

of, a significant regulation-making power. 

7.157 Clause 328(3) is focused in its operation, and places parameters on the extent to which local 

regulations may be made to provide that specified provisions of the Act, the Legal Profession 

Uniform Law (WA) or another written law do not apply, or apply with specified modifications, 

to or in relation to any matter. 

7.158 They will have to be in relation to a ‘transitional matter’, namely ‘a matter that needs to be 

dealt with for the purpose of effecting the transition from’ the legislation repealed under the 

Act and the Legal Profession Uniform Law (WA) to the new scheme and which includes a 

savings or application matter. This is not an open-ended provision. 

7.159 That being so, the Committee considers that clause 328(3) is justifiable in order to effect a 

smooth transition to the new regulatory scheme and acceptable by reason of its focused 

operation. 

FINDING 21 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 is a Henry VIII clause as it 

enables regulations, rather than an Act of Parliament, to modify the Legal Profession Uniform Law 

Application Act 2020, the Legal Profession Uniform Law (WA) or another written law.  

 

                                                      
145  ibid. 
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FINDING 22 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 erodes the Western 

Australian Parliament’s sovereignty and law-making powers. 

 

FINDING 23 

The Explanatory Memorandum falls short of its purpose of informing the Parliament of Western 

Australia and the Western Australian public of the need or desirability for, and effect of, a 

significant regulation-making power. 

 

FINDING 24 

Clause 328(3) of the Legal Profession Uniform Law Application Bill 2020 is justifiable in order to 

effect a smooth transition to the new regulatory scheme and acceptable by reason of its focused 

operation. 

 

RECOMMENDATION 13 

The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII 

clause in that bill, provide a rationale for it and explain its practical effect. 

8 Legal Profession Uniform Law Application (Levy) Bill 

2020 

8.1 In 2016, the Western Australian Legal Profession Act 2008 was amended to: 

 amalgamate the law library at the Supreme Court with the law library of the then 

Department of the Attorney General 

 impose an obligation on the Legal Practice Board to pay the State an annual amount as a 

contribution towards the cost of providing and maintaining the law library. 

8.2 The amalgamated law library is currently situated at the David Malcolm Justice Centre and is 

operated by the Department of Justice on behalf of the State. The law library is for the use of 

the judiciary, local lawyers and other prescribed persons. 

8.3 Under clause 242(1) of the Legal Profession Bill, the State may establish and manage a law 

library for the use of the judiciary, local lawyers and prescribed persons. 

8.4 A transitional provision contained in clause 324 of the Legal Profession Bill continues the law 

library established under the Legal Profession Act 2008 as the law library that may be 

established under clause 242. 

8.5 Clause 243(2) of the Legal Profession Bill provides for the Legal Practice Board to pay to the 

State an annual amount as a contribution towards the cost of providing and maintaining the 

law library. The amount of the contribution will be calculated in accordance with regulations. 

8.6 This contribution will be credited to the Law Library Fund, an agency special purpose account 

established under the Financial Management Act 2006.146 The funds credited to that account 

must be used to provide and maintain the law library, provide library services and for other 

prescribed purposes.147 

                                                      
146  Legal Profession Uniform Law Application Bill 2020 cl 243(7). 

147  ibid., cl 243(8). 
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8.7 The Legal Profession Levy Bill will amend section 243 of the Act by adding a new 

subsection (9), to provide for a levy to be imposed by section 243 or regulations made 

thereunder.148 

8.8 Under section 46(7) of the Constitution Acts Amendment Act 1899, bills imposing taxation 

must deal only with the imposition of the tax. The proposed levy is in the nature of a tax. 

8.9 The Legal Profession Levy Bill is timed to commence immediately after section 243 of the Act 

commences operation (see paragraph 7.18 and Recommendation 4). 

8.10 There are no Parliamentary sovereignty issues in the Legal Profession Levy Bill. 

 

 

 

Hon Michael Mischin MLC 

Chairman

                                                      
148  Legal Profession Uniform Law Application (Levy) Bill 2020 cl 4. 
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GLOSSARY 

Term Definition 

Act Legal Profession Uniform Law Application Act 2020 

COAG Council of Australian Governments 

Committee Standing Committee on Uniform Legislation and Statutes Review 

Delegated Legislation 

Committee 

Joint Standing Committee on Delegated Legislation 

FTA Bill Fair Trading Amendment Bill 2019 

IGA Intergovernmental Agreement on the Legal Profession Uniform 

Framework 

Legal Profession Bill Legal Profession Uniform Law Application Bill 2020 

Legal Profession Levy 

Bill 

Legal Profession Uniform Law Application (Levy) Bill 2020 

Legal Profession 

Uniform Law 

Schedule 1 to the Legal Profession Uniform Law Application Act 2014 

(Victoria)  

Legal Profession 

Uniform Law (WA) 

When the Legal Profession Uniform Law is applied in Western Australia 

it will be referred to as the Legal Profession Uniform Law (WA) 

MOU National Legal Profession Memorandum of Understanding 

National Model Bill National Model Bill on the Legal Profession 

SO The Standing Orders of the Legislative Council 

Standing Committee Standing Committee consisting of the Attorneys-General of the 

jurisdictions in which the Legal Profession Uniform Law applies or a 

jurisdiction in respect of which the Standing Committee decides that a 

law of the jurisdiction substantially corresponds to the provisions of the 

Legal Profession Uniform Law 

Victorian Act 2019 Legal Profession Uniform Law Application Amendment Act 2019 

(Victoria)  

2007 Bill Legal Profession Bill 2007 

 



Standing Committee on Uniform Legislation and Statutes Review

Date first appointed:

17 August 2005

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'6. Uniform Legislation and Statutes Review Committee

6.1 A Uniform Legislation and Statutes Review Committee is established.

6.2 The Committee consists of 4 Members.

6.3 The functions of the Committee are –

(a) to consider and report on Bills referred under Standing Order 126;

(b) on reference from the Council, to consider or review the development and formulation 
of any proposal or agreement whose implementation would require the enactment of 
legislation made subject to Standing Order 126;

(c) to review the form and content of the statute book; and

(d) to consider and report on any matter referred by the Council.

6.4 In relation to function 6.3(a) and (b), the Committee is to confine any inquiry and report 
to an investigation as to whether a Bill or proposal may impact upon the sovereignty and 
law-making powers of the Parliament of Western Australia.'
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