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Response from the Hon Bill Johnston MLA, Minister for Mines and Petroleum, 
Energy; Industry Relations 

to 

Report 126 - Standing Committee on Uniform Legislation and Statutes Review -
Work Health and Safety Bill 2019 and Safety Levies Amendment Bill 2019 -

Recommendation 1. 
Clause 2 of the Work Health and Safety Bill 2019 be amended to require the Work 
Health and Safety Act 2019, if not operational within the expiration of 10 years of 
receiving Royal Assent, be automatically repealed on that date. 

Recommendation 2 
Clause 2 of the Work Health and Safety Bill 2019 be amended to require any provision 
of the Work Health and Safety Act 2019 not op.erational within the expiration of 10 
years of the Act receiving Royal Assent be automatically repealed on that date. 

Recommendation 3 
Clause 2 of the Safety Levies Amendment Bill 2019 be amended to require the Safety 
Levies Amendment Act 2019 be automatically repealed if the Work Health and Safety 
Act 2019 Part 15 is not operational within the expiration of 1 O years of the Work Health 
and Safety Act 2019 receiving Royal Assent. 

Response-

In preparing this Bill Parliamentary Counsel adopted the existing standard practice 
in preparing Clause 2. In particular, I note the provisions of the following Bills: 

• Consumer Protection Legislation Amendment Bill 2013 
• Courts and Tribunals (Electronic Processes Facilitation) Bill 2013 
• Custodial Legislation (Officers Discipline) Amendment Bill 2013 
• Associations Incorporation Bill 2014 
• Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 
• Cooperatives Amendment Bill 2015 
• Bail Legislation Amendment Bill 2016 

All these Bills provide for a commencement provision in the same manner as the 
Work Health and Safety Bill 2019. 

As these Bills were all introduced by the Attorney General at the time, The Hon. 
Michael Mischin MLC, I had assumed that the commencement arrangement for 
the Work Health and Safety Bill 2019 would be acceptable. 

However, as there is no impact on the implementation of the Work Health and 
Safety Bill 2019 I have issued instructions to have amendments drafted to the 
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Work Health and Safety Bill 2019 (WHS Bill) which implement Committee 
recommendations 1, 2 and 3. 

Recommendation 4 
The second reading speech or Explanatory Memorandum for a bill should identify any 
Henry VIII clause in that bill, provide a rationale for it and explain its practical effect. 

Recommendation 5 
The Government find an effective alternative to the current Henry VIII clause in clause 
12A and amend the Work Health and Safety Bill 2019 accordingly. 

Response -

I have issued instructions to have amendments drafted to the WHS Bill which delete: 

• cl. 12A- Effect of Schedule 1 and 

• Schedule 1 - Application of Act to dangerous goods and high risk plant. 

Recommendation 6 
The second reading speech or Explanatory Memorandum for a bill should identify any 
clause that proposes to incorporate into Western Australian law material that is in force 
at a particular time but may vary 'from time to time', provide a rationale for it and 
explain its practical effect. 

Recommendation 7 
The Government find an effective alternative to the current incorporation mechanism in 
clause 274(3)(b) and amend the Work Health and Safety Bill 2019 accordingly. 

Response -

Clause 27 4 of the WHS Bill is titled 'Approved codes of practice'. 

A code of practice is not law, legislation or a regulation. An approved code of practice 
is guidance material and has an interpretive function. It does not impose any 
requirements other than those authorised by the WHS Act and WHS regulations. 

Under the foreword of the model How to manage and control asbestos in the 
workplace code of practice (as an example)., the following text is stated: 

i) "An approved code of practice provides practical guidance on how to achieve 
the standards of work health and safety required under the WHS Act and the 
Work Health and Safety Regulations (the WHS Regulations) and effective 
ways to identify and manage risks." 

ii) "Compliance with the WHS Act and WHS Regulations may be achieved by 
following another method, if it provides an equivalent or higher standard of 
work health and safety than the code". 
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The contents of the codes of practice will be limited by the Work Health and Safety 
(WHS) Act and WHS regulations and can only be approved by the Minister if the 
development process involved consultation between unions and employer 
organisations (clause 274(2)). 

WA's existing Occupational Safety and Health Act 1984 (OSH ACT) and Mines Safety 
Inspection Act 1996 (sections 57 and 93 respectively), include provision for codes of 
practice. Similar to clause 274(3), the existing laws allow a wide range of material 
that can be included in a code of practice. 

Subsection 57(2) of the OSH Act, states: 

A code of practice may consist of any code, standard, rule, specification or 
provision relating to occupational safety or health that is prepared by the 
Commission or any other body and may incorporate by reference any other such 
document either as it is in force at the time the code of practice is approved or as 
it may from time to time thereafter be amended. 

The language in subsection 57(2) of the OSH Act provides substantively the same 
language as that proposed as that proposed in clause 274(3) of the WHS Bill 2019. 

In view of these circumstancesj no amendments are proposed to the WHS Bill. 

Recommendation 8 
The sec(:)nd reading speech or Explanatory Memorandum for a bill should identify any 
clause that proposes to incorporate into· Western Australian law material that is in force 
at a particular time but may vary 'from time to time', provide a rationale for it and 
explain its practical effect. 

Response -

The Government has decided to amend the Explanatory Memorandum for the 
WHS Bill 2019 to indicate that an explanation of the rationale and practical effect of 
regulations made under clauses 276(3)(c) and 276(3)(d)(ii) will be provided as part 
of the explanatory material for those regulations. 

The clauses in the Explanatory Memorandum that have been raised as a concern 
by the Committee have been adopted from the national model WHS Bill without 
amendment. To assist in consistency of interpretation in jurisdictions that have 
adopted provisions of the national model WHS Bill, a model explanatory 
memorandum was developed by the Parliamentary Counsel's Committee (which 
included WA representation) and served as the basis for the Explanatory 
Memorandum for the WHS Bill 2019. To retain consistency, modifications to the 
Explanatory Memorandum for the WHS Bill 2019 were limited to those elements 
that have substantively changed from the national model WHS Bill. 
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The desirability of including additional language providing a ration-ale and practical 
effect of these clauses has been considered in light of the Committee's 
recommendation. This approach raises a significant risk of inadvertently narrowing 
or changing the range c,f matters that can be regulated to those that fit within 
parameters provided in the amended Explanatory Memorandum. Simply if extra 
words are added they must be understood to have an effect when considering the 
bill. The possibility of therefore changing meanings or effect are significant. 

Amendments to the Explanatory Memorandum committihg the Government of the 
day to explain the rationale and practical effect of regulations during the process of 
tabling them, reflect current practice and do not pose the same risk of unintended ( 
consequences. 

Recommendation 9 
The Government find an effective alternative to the current incorporation mechanism in 
clause 276(3)(d) and amend the Work Health and Safety Bill 2019 accordingly. 

Response-

The Government has been unable to find an effective alternative mechanism and 
accordingly believes clause 276(3)(d) needs to be retained as presently drafted. 

The Government's position on the WHS Bill 2019 is to adopt provisions of the 
national model WHS Bill unless persuasive arguments supportrng amendments 
were made during the process of consultation. No submissions have been 
identified that requested changes to clause 276(3)(d) and the regulation-making 
powers were not controversial. 

In considering recommehdation 9, the Governmeht sought advice from State 
Counsel regarding the potential for clause 276(3)(d) (as well as clause 276(3)(c)) to 
lead to a derogation of power, and the potent1al consequences of deletion or 
modification of these clauses. 

While the language of clause 276(3)(c) is broad, the provision is principally 
concerned with the Governor-in-Council by regulation conferring various powers on 
such persons which are administrative rather than legislative in nature and does not 
therefore derogate from Western Austra"iia's parliamentary sovereignty. 

The Committee Report at 6.70 notes: 

Although the Minister refers to existing practice, the Committee has not been 
able to compare what is currently in place under the OHS Act and OSH 
Regulations with what may be possible under the WHS Bill. 

It is important in understanding the Government's approach to recognise that existing 
regulation making powers under section 60 of the OSH Act are very broad: 
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The Governor may make regulations prescribing all matters that are necessary 
or convenient to be prescribed for giving effect to the purposes of the OSH Act. 

It is the Government's view that the powers created in the regulation making powers 
in 276(1) are no broader in referring to: 

• "any matter relating to work health and safety" (clause 276(1)(a)); and 

• "'apply, adopt or incorporate any matter contained in any document 
formulated, issued or published by a person or body whether with or without 
modification or as in force at a particular time or as in force or remade from 
time to time ... " by the WHS Act (clause 276(1)(b)). 

Any powers provided to the regulator, inspector, other prescribed person or body of 
persons must be authorised by either or under the WHS Act or by regu lations and 
which are subject to scrutiny by Parliament and potential disallowance. This is 
consistent with established Parliamentary processes and the requirements of the 
OSH Act. 

The incorporation of other documents into law is an established practice in Western 
Australia, particu larly when the other documents use technical language that is 
unsuitable for legislative drafting. There are a number of examples of similar 
provisions currently operating in law in Western Australia that current achieve the 
same outcome. For example: 

• Occupational Safety and Health Amendment Regulations (No. 2) 2013 
amended the OSH regulations to prescribe a reference to "Assessing 
Fitness to Drive 2012". 

• Occupational Safety and Health Amendment Regulations 2014 amended 
the OSH regulations to prescribe a reference to the Road Traffic (Vehicles) 
Act 2012 and the Road Traffic (Vehicles) regulations 2014. 

• Occupational Safety and Health Amendment Regulations 2019 amended 
the OSH regulations to prescribe a reference to Assessing Fitness to Drive 
2016 published jointly by Austroads Ltd and the National Transport 
Commission, as revised in 2017. 

• Occupational Safety and Health Amendment Regulations (No. 2) 2019 
amended the OSH regulations to prescribe a reference to the Transport 
(Road Passenger Services) Act 2018. 

These regulations have all been subject to the scrutiny of Parliament. The same 
scrutiny amendment regulations will apply under the WHS Act when enacted. 

Further, the Government is concerned that the deletion of either clause, to rely on 
the general regulation-making power, would create a risk that the general 
regulation making power could not be used to enact regulations similar in scope 
and there would be potential for future disputation in that regard. 
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The Government is also of the view that any proposal to amend clause 276(3)(d) 
(or 276(3)(c)) (for example to delete the reference to 'from time to time') provokes a 
substantial risk of unintended consequences. That fs particularly so in 
circumstances where the clauses reflect provisions in the national model WHS Bill 
and it is envisaged that future regulations will in many respects be modelled on the 
national model WHS Regulations. Those model regulations were prepared on the 
basis of the contempiated reguiation making powers in the model WHS Bill. 

While it is presently envisaged that future regulati'ons will generally only make 
provision for the application, adoption or incorporation of documents at particular 
points in time, it is possible that future regulations might in exceptional cases seek 
to make provision for the application, adoption or incorporation of particular 
documents "from time to time". If so, it is envisaged that will be explicitly addressed 
in any such proposed regulations as well as any relevant process or mechanism for 
that occurring. Further as indicated previously this is neither novel nor new to OHS 
law in Western Australia. 

It is the Government's view that, given what is proposed in the WHS Bill is 
consistent with the approach to these issues under current legislation, the better 
course is not to generally preclude the sort of regulations contemplated. The better 
option is to subject a particular proposed regulation to the normal processes which 
would require the Government of the day to detail justification of the proposed 
regulation. 

In this context the Government notes the rigor of and high standing in which the 
work the Joint Standing Committee on Delegated Legislation is held. 
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