
MEMORANDUM TO MEMBERS OF PARLIAMENT 

WORK HEAL TH AND SAFETY BILL 2019 -AMENDMENTS TO CLAUSES 230 to 232 

1. OVERVIEW 

The purpose of this memorandum is to set out the Government's rationale for its proposed 
amendments to clauses 230 to 232 of the Work Health and Safety Bill 2019. 

Broadly speaking, the Government's amendments arose following consultation with the 
Director of Public Prosecutions (DPP) and the State Solicitor's Office (SSO), where various 
issues were identified with the existing clauses. Non-government amendments have also been 
proposed which may have the unintended effect of reintroducing some of the problems that 
the Government amendments are aimed at resolving. 

2. SUMMARY OF GOVERNMENT AMENDMENTS 

In summary, Government's amendments aim to achieve the following policy objectives: 

230 Authorise the regulator to commence charges in every instance, including for 
the indictable industrial manslaughter (clause 30A) offence. For a clause 30A 
prosecution, the OPP will assume conduct of the matter once disclosure is 
complete or it is committed to the District Court (subject to discussions with the 
regulator). 

This is consistent with the existing practice in criminal courts where the 
investigating agency - WA Police - commences the charge in the Magistrates 
Court, and the OPP takes over the proceedings once the matter is committed 
to a superior court. For almost all types of offences in WA, it is not the OPP 
who initially brings the proceedings. To do otherwise creates various problems, 
including in relation to disclosure obligations. 

231 A person who believes an industrial manslaughter offence or a Category 1 or 
2 offence has been committed but no prosecution has been brought can write 
to the regulator to request that a prosecution be brought. The regulator must 
provide a response to the person within three months. 

Should there be any dispute as to whether a charge is supported by the 
evidence, existing processes and practice will allow the regulator to seek 
advice from the OPP (or, for simple offences, typically the SSO). 

It is not proposed to confer any further function or duty on the OPP (as is the 
case under the current Bill) because to do so would be contrary to longstanding 
prosecutorial practice and procedure in Western Australia. 

232 Provide the regulator with (typically) two years to bring a prosecution for a 
simple offence (which includes Category 1, 2 and 3). There will be no time limit 
to bring a clause 30A (industrial manslaughter) prosecution. 

If the OPP either decides to not commence a clause 30A prosecution or 
discontinues an existing clause 30A prosecution, then, assuming the two year 
limitation period has expired for simple offences, the regulator is given a further 
six months to bring a Category 1, 2 or 3 prosecution. 
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3. CLAUSE 230 - PROSECUTIONS 

The current clause and the amendment 

When the existing subclause 230(1) is read with subclause 230(3), the suggestion is that the 
OPP or her staff may be responsible for bringing proceedings for an industrial manslaughter 
(clause 30A) offence. If that is the case, this raises significant concerns for the OPP's Office 
(particularly with respect to disclosure obligations) and is inconsistent with existing 
prosecutorial practice. The existing subclause 230(3) reflects the equivalent clause in the 
Model Bill, however, unfortunately when incorporating that clause into WA's Bill, it was not 
appreciated that the OPP does not typically commence charges in this State. It was also not 
appreciated that, unlike most other Australian jurisdictions, the State has a statutory disclosure 
regime which is based around the identity of the party which commences the charges. 

As a result, Government's position is that clause 230 should be amended to ensure that the 
regulator may commence a prosecution for any offence under the Bill. This will not detract 
from the position that it will ultimately be the OPP who takes over the matter when the charge 
is committed to the District Court. 

Commencing criminal proceedings in WA - an overview 

All prosecutions in this State commenced in the Magistrates Court are commenced under 
section 20 of the Criminal Procedure Act 2004 (WA). The definition of "authorised person" in 
section 20(1 )(a) leaves open the possibility that another written law may authorise a person to 
bring a prosecution. This is precisely what clause 230(1) does - it provides express authority 
for certain persons to bring prosecutions under the Bill. 

The ordinary course of a simple or ",s~ ry" prosecution (which is what clause 31 will be) is 
that the accused must be provide9A7; 9bsure under section 35 and then section 61 of the 
Criminal Procedure Act. The pers~ ponsible for disclosure is the prosecutor - the person 
who commenced the prosecution or the person who represents the prosecutor in court (see 
definition of "prosecutor" in section 3(1) of the Criminal Procedure Act). 

In a matter to be dealt with on indictment, the prosecution is commenced in the Magistrates 
Court by a person and they are obliged to comply with disclosure under the Criminal Procedure 
Act (namely, under sections 35, 42 and ongoing under section 95). Again , the prosecutor is 
the person commencing the proceeding or the person who represents that person in court. For 
criminal charges, the person commencing the proceeding will typically be a police officer. 
However, it is not proposed that police officers will be involved in bringing charges under the 
Bill. Instead, this will fall to the regulator. 

In Corruption and Crime Commission cases, as the Commission is not authorised to 
commence proceedings (other than proceedings for contempt of the Commission), the 
Commission provides their brief to SSO or WA Police who will commence the proceedings 
and then the OPP's Office will take the matter over after disclosure. The OPP has long refused 
to commence proceedings directly due to the problems with disclosure under such a model. 

The OPP's Office only takes over indictable matters after disclosure under section 42 of the 
Criminal Procedure Act is complete or if it is a Supreme Court homicide case. That way, the 
OPP cannot be the 'prosecutor' responsible for disclosure. That makes sense, because the 
DPP's Office do not have any documents, and thus they should not be responsible for 
providing the necessary materials to the accused. The 'prosecutor' signs a disclosure 
certificate under section 45 and then the OPP's Office can ensure that the right disclosure 
process has been followed. The DPP's Office then assists with any follow up. In homicide 
matters, the OPP's Office work very closely with Homicide Detectives, but in that situation, 
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police and the OPP are both prosecutors because WA Police commenced the charge and so 
they retain the obligation to disclose. 

The OPP's Office does not appear in summary prosecutions. 

Some non-Government amendments have proposed that the OPP become responsible for 
commencing certain charges under the Bill (namely: clause 30A- which, on one view, is what 
the existing provisions of the Bill currently provide; and clause 31, which is a simple offence). 

In relation to clause 30A, an obligation for the OPP to bring the initial charges would mean that 
Office would be asked to sign the prosecution notice. The OPP would have no ability to ensure 
that full disclosure would be provided to the accused, because all the materials would be held 
by the regulator, who would have no obligation to provide disclosure under the Criminal 
Procedure Act because they would not be the prosecutor. The OPP would also have to 
conduct the proceedings in Magistrates Court before committal, which that Office does not 
currently do. It would also create inefficiencies where police would be at court and appearing 
for all other criminal matters on a list, but then a State Prosecutor from the OPP's Office would 
be expected to attend court and appear for one matter (industrial manslaughter). These 
problems would be exacerbated if the case were a regional or suburban one as the OPP's 
Office does not travel to Magistrates Courts in those places. 

As to any amendment that would require the OPP to bring a prosecution under clause 31 or 
any other simple offence, the OPP would therefore be commencing the charge, but would 
again have the same disclosure issues. Further, the OPP does not prosecute simple offences 
in the Magistrates Court. Whilst there was an earlier amendment proposing to make clause 31 
an "either way offence" - this amendment was not passed. Any proposal requiring the OPP to 
commence a prosecution under clause 31 or for any other simple offence would therefore 
force the OPP to prosecute a case (even a lower level one) by reason of being responsible for 
signing the prosecution notice. This represents a marked departure from criminal prosecutions 
generally, as well as from the conduct of regulatory prosecutions. 

The protections offered by the Criminal Procedure Act ensure that the regulator must comply 
with their disclosure obligations. Any amendment that requires the OPP to commence a 
prosecution for any charge under the Bill would frustrate that. Under the current model, if it is 
a serious clause 31 case, it is likely SSO will be briefed and they will assess the merits. Even 
if the regulator prosecutes the matter themselves, they are bound by the OPP's guidelines 
(see clause 5 of the OPP's Statement of Prosecution Policy and Guidelines 2018). If it is a 
clause 30A case, the OPP will take the matter over after disclosure and ensure there are 
reasonable prospects. If clause 230 requires the OPP to bring any charges (whether under 
clause 30A, 31 or otherwise), this will result in double handling and delays. The existing 
practice of making the investigating agency responsible for bringing the charge and therefore 
for disclosure is considered to be more efficient and effective than any proposal that would 
require the OPP to commence a proceeding. 

The Bill should also make clear that nothing affects the ability of authorised officers under the 
Criminal Procedure Act (such as the OPP, State Solicitor and Solicitor General) to commence 
or conduct a prosecution for an offence. This will maintain the status quo for criminal 
prosecutions, whereby authorised officers have the ability to commence prosecutions in all 
courts, including by indictment in superior courts. This is considered preferable to the existing 
subclause 230(3), which mirrors the Model Bill but does not take into account the scheme 
established under the Criminal Procedure Act. 

Government's proposed amendments to subclauses 230(1) and (3) aim to address the issues 
discussed above, while still preserving existing functions and powers provided under the 
Criminal Procedure Act and the Director of Public Prosecutions Act 1991 (WA). 
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4. CLAUSE 231 - PROCEDURE IF PROSECUTION IS NOT BROUGHT 

The current clause and the amendment 

The Government supports retaining subclauses 231(1) and (2) which, in summary, expressly 
permit a person to write to the regulator (the WorkSafe Commissioner) to ask for certain 
specified types of prosecutions to be brought. The regulator is required to respond to the 
person within three months providing certain information about the status of the matter, 
including, if the investigation is complete, whether a prosecution has been or will be brought 
or give reasons why a prosecution will not be brought. 

The effect of subclauses 231 (3) to (7) is that if the regulator advises a person that a 
prosecution for an industrial manslaughter offence a Category 1 or a Category 2 offence will 
not be brought, the maker of the request may then require the regulator to refer the matter to 
the OPP. 

Within one month, the OPP must consider the matter and notify the regulator whether the OPP 
considers, contrary to the view of the regulator, that a prosecution should be brought. If the 
OPP notifies the regulator that the OPP considers that a prosecution should be brought, but 
the regulator declines to follow that advice, the regulator must give written reasons for so 
declining. 

A copy of the DPP's notice must be given by the regulator to the person who made the request 
and the person who the applicant believes committed the offence. 

Subclause 231 in the Model Bill 

The Bill is largely based on the Model Work Health and Safety Bill. Subject to some minor 
variations, clause 231 in the Bill mirrors clause 231 in the Model Bill. 

The Model Bill's jurisdictional note for clause 231 provides: 

"A jurisdiction may amend subsections (2), (3), (4), (5) and (6) [note these are equivalent 
to subclauses (3), (4), (5), (6) and (7) in the Bill] to reflect the role of the Director of Public 
Prosecutions in that jurisdiction or omit the provisions if they are inconsistent with 
prosecutorial policy and practice in that jurisdiction." 

Following recent consultation with the OPP and the SSO (including State Counsel), it has been 
identified that subclauses 231 (3)-(7) do not reflect the role of OPP in Western Australia. 
Further, the provisions are inconsistent with prosecutorial policy and practice in Western 
Australia. Had those concerns been identified earlier, Government would have omitted 
subclauses 231 (3) to (7), consistent with the relevant jurisdictional note. Government no 
longer supports the inclusion of subclauses 231 (3) to (7) in the Bill. 

The primary concerns with clause 231 are set out below. 

Why the Government no longer supports subclauses 231(3) to (7) 

1. The OPP already has the discretion to review decisions not to prosecute 

Under the Director of Public Prosecutions Act 1991 (WA) (see sections 11, 20 and 22) and 
the Criminal Procedure Act 2004 (WA), it is open to the OPP in an appropriate case to review 
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and decide whether to recommend that a prosecution be commenced, or indeed to commence 
a prosecution notwithstanding that another prosecuting authority has decided not to do so. 

That is of course a highly discretionary matter. Whether and in what circumstances it might 
occur would be informed by a wide range of considerations, not least of which would be 
available resources of the OPP and seriousness of the alleged offence. 

An investigative agency may also seek the OPP's opinion as to whether a charge should be 
laid (see OPP's Statement of Prosecution Policy and Guidelines 2018 at paragraph [7]). 

2. The duties and functions conferred by clause 231 are inconsistent with longstanding 
prosecutorial policy and practice in Western Australia and will interfere with the performance 
of the DPP's important, existing functions 

The Office of the OPP is the State's independent prosecuting authority and its core 
responsibility is the prosecution of serious criminal charges. In the almost thirty years since 
the inception of the OPP's Office, there does not appear to have ever been a statutorily 
enshrined "review" function compelling the OPP to review a matter and express an opinion as 
to whether a prosecution should be commenced in relation to possible indictable offences, let 
alone possible simple offences, as clause 231, if enacted, would require. 

Such a provision has the potential to interfere with the OPP's performance of her other 
functions and runs contrary to the current discretionary ability to express such views in 
appropriate cases. 

This interference is compounded by the requirement under subclause 231 (5) that the OPP 
must review the case and provide the relevant notice as to whether a prosecution should be 
brought within one month. To impose a fixed timeframe on an Office that is already lacking in 
resources serves to undermine the properly afforded discretion the OPP has in allocating the 
limited resources within her Office. That is, clause 231 will compel the OPP to prioritise reviews 
under clause 231 over other matters which may objectively demand priority. This poses risks 
for the due administration of the State's criminal justice system. It also raises reputational risks 
for the OPP's Office, should that Office either be unable to comply with the one month 
requirement under clause 231, or otherwise be unable to meet community expectations as to 
the timely and high-quality prosecution of other serious criminal matters. 

3. Clause 231 is not confined to workplace deaths 

Subclause 231 (3) makes clear that the OPP's review function will apply to decisions not to 
prosecute for industrial manslaughter offences, Category 1 or Category 2 offences. 
Importantly, Category 1 and 2 offences do not necessarily involve a workplace fatality and, in 
the case of Category 2, may not involve any injury at all. Further, it is not proposed that 
Category 1 or 2 offences would ever be prosecuted by the OPP's Office. 

As such, it would be counterproductive to have the OPP's Office review the regulator's decision 
to not prosecute Category 1 or 2 offences, given the OPP would not have had any experience 
prosecuting those matters and, should charges be laid, would not have any involvement in 
prosecuting the matter. 
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5. CLAUSE 232- LIMITATION PERIOD FOR PROSECUTIONS 

The current clause and the amendment 

The effect of the existing clause 232 is that, generally speaking, a prosecution for a simple 
offence (which includes offences under clauses 31, 32 and 33) may be brought within two 
years after the offence first comes to the notice of the regulator. A prosecution for an industrial 
manslaughter offence (under clause 30A) may be brought at any time (this is consistent with 
indictable offences more generally, where there is typically no limitation period). 

Subclauses 232(3) and (4) provide a mechanism whereby the regulator has additional time to 
bring a prosecution for a Category 1 (clause 31), Category 2 (clause 32) or Category 3 
(clause 33) offence (the mechanism also currently applies to the now-deleted clause 30B 
offence). This effective extension to the limitation period is provided if the OPP has considered 
whether to bring a prosecution for an industrial manslaughter offence under clause 30A, and 
then decides not to bring those proceedings. The regulator then has six months from the date 
of the DPP's decision to bring a charge under Category 1, 2 or 3. 

The Model Bill did not contain an equivalent provision because all offences in the Model Bill 
have a limitation period. That is, the Model does not include any offence - such as industrial 
manslaughter - that has no limitation period. Therefore, there is no real need for such a 
mechanism in the Model Bill. However, in WA, without such a mechanism, a situation may 
occur where, if, for example: 

(a) the regulator investigates a workplace fatality and prepares a brief recommending 
prosecution for industrial manslaughter; 

(b) after considering the brief, the OPP decides not to bring proceedings for an industrial 
manslaughter offence; and 

(c) the two year limitation period for the Category 1, 2 and 3 offences has already expired, 

no charges may be laid against the person allegedly responsible for the fatality. 

Self-evidently, such a mechanism is therefore crucial to avoid the two-year limitation period 
working an injustice. However, during recent consultation with the OPP, it was identified that 
while the mechanism applies to the DPP's decision not to bring proceedings, it has no 
application if proceedings for industrial manslaughter are already on foot and the OPP decides 
to discontinue those proceedings. In such a situation (which may conceivably happen if 
evidentiary or other legal issues arise after the prosecution has commenced - but also 
particularly where, in accordance with the proposed amendments to clause 231, the regulator 
may be the one to bring the industrial manslaughter proceedings but the OPP may decide to 
discontinue them), the person allegedly responsible for the fatality cannot be charged with any 
offence. 

If the matter is still before the Magistrates Court, there may be scope to seek to amend the 
charge in accordance with the Criminal Procedure Act. However, where the matter has already 
been committed to the District Court, current court practice and procedure would preclude the 
existing (indictable) charge from being amended to a new (simple) charge to be considered 
by the Magistrates Court. 
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Government's amendments aim to address the above issues by expanding the mechanism to 
also apply to decisions of the OPP to discontinue an existing industrial manslaughter 
prosecution. 

This mechanism leaves some scope, in theory, for an industrial manslaughter offence to be 
improperly brought by the regulator with the expectation that the OPP would then discontinue 
the charge and provide the regulator with a further six months to bring a prosecution for a 
Category 1, 2 or 3 offence. To overcome this theoretical possibility, a further amendment is 
proposed to preclude the regulator from bringing a subsequent prosecution and instead confer 
the power to bring a subsequent prosecution on "authorised officers" under section 80 of the 
Criminal Procedure Act (which includes the State Solicitor and Solicitor General). 
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