
Select Committee into Local Government

Government Response

Introduction

The Legislative Council established the Select Committee into Local Government
(Select Committee) on 26 June 2019 to inquire into a range of issues affecting the
local government sector.

Having conducted the inquiry, the Select Committee tabled the Final Report- Inquiry
into Local Government (Final Report) on 22 September 2020. The Final Report
contained 36 recommendations which have been individually addressed below.

While several recommendations are supported, many recommendations relate to
amendments to the Local Government Act 1995 and the planned review of, and
development of, a new act.

Background

Reflecting Western Australia s unique history and geography, the State has the
nation s most diverse local government sector. The State’s 137 local governments
feature the largest and smallest in the country by size, the nation’s thirteenth most
populous local government and the nation’s least populous.

Over 90 per cent of the State’s population live in the State’s largest 40 local
governments, with the remaining 10 per cent living in the State’s other 97 local
governments. The combined population of the State’s 34 least populated local
governments is less than one per cent of the State’s total population.

Local government is an important tier of government and makes a significant
contribution to the Western Australian way of life. Local government is a major provider
of government services and infrastructure and supports economic development,

community vibrancy and inclusiveness.

Local governments also are significant direct contributors to services and activities that
provide opportunities to provide for the wellbeing of their community.

In 2017, the McGowan Government committed to reviewing the Local Government
Act 1995 to create a sector that is agile, smart and inclusive and enable local
governments to meet the needs of their communities.

Since the commencement of the review, extensive consultation has been undertaken,

including the holding of workshops across Western Australia with local governments,
community members and special interest groups.

This has included the establishment of reference groups with representation from the
Western Australian Local Government Association (WALGA), Local Government
Professionals Australia WA (LG Pro), Regional Chamber of Commerce and Industry
(RCCI), Western Australian Council of Social Service, Western Australian Rangers
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Association, Australian Services Union and the Department of Local Government,
Sport and Cultural Industries (DLGSC).

Based on feedback received, in 2019, the Local Government Legislation Amendment
Act 2019 (Amendment Act), received Royal Assent. The reforms in this Act introduced
measures to ensure that council members have the skills and tools to be able to
competently and appropriately perform their role, and to increase accountability to the
community. The Amendment Act also modernised the legislation by recognising the
use of social media and websites in local and state-wide public notices.

Key reforms introduced by the Amendment Act, included:

• mandatory training for council members and candidates;

• a revised gift framework;
• a mandatory code of conduct for council members, committee members and

candidates;
• standards for the recruitment, performance and termination of chief executive

officers; and
• increased access to information for the community.

The second phase of the Local Government Act review has more of an outward focus
and will result in a new Local Government Act for Western Australia. To provide high
level direction for the new Act, in 2019, the Local Government Act Review Panel was

established.

Findings from the community and sector consultation were used to inform the Panel s
recommendations for the new Act, which were included in the final report released on

4 August 2020.

During the development of a new Local Government Act, there will be further
opportunities for input from the community and local government sector before a draft
Bill is released for an extensive submission period.

In addition to the recommendations made by the Panel, consideration will be given to
the recommendations made by the Select Committee, and other key reports released

on the local government sector.

Other Initiatives

To support the local government sector, there are several other initiatives that have
been, or are being undertaken, to provide a strong legislative framework.

COVID-19 Pandemic

The Local Government Amendment (COVID-19 Response) Act 202_0 received
Royal Assent on 21 April 2020. This Act introduced a new Part into the
Local Government Act to specifically deal with the COVID-19 pandemic.

It allows local governments to suspend a local law, or parts of a local law, to
temporarily remove local restrictions which may be beneficial to the district, or parts of
the district, during the State of Emergency.
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The Response Act also provided a power to enable the Minister to modify or suspend
provisions of the Local Government Act and Regulations while a State of Emergency
declaration is in force and where the Minister considers that such an order is necessary
to deal with the consequences of the COVID-19 pandemic.

The first Ministerial order was gazetted on 8 May 2020 to deal with issues relating to
the requirements to hold public meetings, access to information when council offices
are closed and budgetary matters.

Cemeteries and Cremations

A review of the Cemeteries Act 1986 and Cremations Act 1929 has also commenced
to ensure that local governments who manage cemeteries have modern, responsive

legislation for the governance of burials and cremations.

The DLGSC also prepares legislative amendments to support the sector. As an
example, regulation amendments are currently being progressed to provide relief
available under the Australian Accounting Standards AASB 2018-8 in relation to

peppercorn leases.
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Table of Recommendations

Recommendations Government Response

Recommendation 1

The Government consider implementing a compliance regime
that differentiates between local governments based on their size

and scale where appropriate.

The introduction of a size and scale approach to compliance would still
need to ensure that there is an appropriate level of accountability and

oversight.

This will be considered as part of the development of a new
Local Government Act.

Recommendation 2

The Government consider including a non-exhaustive statement

of local government functions in any new Local Government Act.

The inclusion of functions of local government into a new
Local Government Act would need to be carefully balanced to ensure
local governments retain general competency to undertake activities for

the benefit of their communities.

This will be considered as part of the development of a new
Local Government Act.

Recommendation 3

The regulatory impact assessment process for any regulatory
proposal giving new responsibilities to local governments should

explicitly address:

• why local government is the appropriate level of government

to assume those responsibilities
• the estimated cost to the local government sector of

discharging those responsibilities
• the resources the State Government will provide to local

governments to meet that estimated cost.

The Better Regulation Program already requires agencies to undertake
a thorough assessment of options, including consultation with
stakeholders, for regulatory proposals with economically significant

impacts.

The general approach, as outlined on the Department of Treasury s
website, includes the following steps:

1. Consultation Regulatory Impact Statement (CRIS) which outlines the
problem, considers regulatory and non-regulatory options and

includes a cost benefit analysis of options
2. Decision Regulatory Impact Statement (DRIS) which finalises the

CRIS, recommends a preferred option and discusses implementation
3. DRIS is submitted to Cabinet as part of the submission seeking

regulatory change.
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Recommendations Government Response

Recommendation 4

Explanatory memoranda accompanying a Bill should be required
to address the potential impact of the Bill on local governments,
including any costs of complying with and administering the

proposed legislation.

Explanatory memoranda are prepared to provide greater understanding
of the legislation, including the intent. The potential impact of legislation
on local governments, business or the community is a matter that should
be considered as part of the regulatory impact assessment process.

Recommendation 5

The Legislative Council amend the Standing Orders of the
Legislative Council to expand the terms of reference of an
existing parliamentary committee, or establish a new
parliamentary committee, to address issues relating to the system

of local government.

Parliament has charged the Minister and the DLGSC with the
responsibility for the oversight of local government and the system of
local government through the Local Government Act 1995.

Recommendation 6

The Legislative Council and the Government consider
establishing a Joint Select Committee to inquire into structural
reform of the system of local government in Western Australia

Mechanisms to more effectively enable structural reform of the system
of local government will be considered as part of developing the new

Local Government Act.

Recommendation 7

The Government consider returning to local governments at least
27 percent of motor vehicle licence fee collections.

The allocations from 2018/19 to 2022/23 are based on the 2018/19
Budget and Forward Estimates of motor vehicle licence fees (currently
20%). They are indicative and are subject to adjustment as each budget

year estimate is approved.

Any structural change to the way the fund is managed will require the
agreement of Government and the signatories - WALGA and

Main Roads.
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Recommendations Government Response

Recommendation 8

Recognising that t e current charitable purposes rate exemption
produces perverse outcomes and may inappropriately shield
commercial operations from paying rates, the Government clarify
the charitable purposes rate exemption in any new Local

Government Act.

This will be considered as part of the development of a new

Local Government Act.

Recommendation 9

The Government conduct a broad review of the rate exemptions
to be included in any new Local Government Act.

The Local Government Act Review Panel recommended a review of
rates exemptions be undertaken by the Economic Regulatory Authority.

This will be considered as part of the development of a new Local

Government Act.

Recommendation 10

The Government continue to support the Office of the Auditor
General in its examination of adverse trends in local government

financial indicators.

Amendments to the Local Government Act 1995 were introduced by the
McGowan Government in 2017 to facilitate the involvement of the

Auditor General in local government audits.

Section 7.12A (4) of the Local Government Act 1995 requires a local
government  to prepare a report addressing any matters identified as

significant by the auditor in the audit report .

The Office of the Auditor General and the DLGSC will continue to
monitor and report on identified adverse trends and respond

accordingly.

Recommendation 11

The Government give active consideration to facilitating, through
the Department of Local Government, Sport and Cultural
Industries, a shared internal audit service for the local
government sector, particularly to assist small and medium

councils.

The Local Government Act 1995 establishes local governments as
autonomous entities. Even small local governments should be free to

find the appropriate internal audit assistance in the marketplace.

The recommendation shifts responsibility from local government and
could potentially compete with the private sector. Of more concern, it
carries the risk of exposing the State to legal liability for failures in local

government finance governance.
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Recommendations Government Response

Recommendation 12

The Government give active consideration to providing, through
the Department of Local Government, Sport and Cultural
Industries, an accounting advice helpdesk service to the local
government sector similar to the service provided by the
Department of Treasury to the State Government sector.

Treasury provides advice within the State Government because the
legal and financial risk remains with and is borne by the State.
Local governments are autonomous bodies with their own individual
legal capacity and the bearer of their own risk. As such, the legal and
financial risk should remain with the local government and should not, in
total or in part, be transferred to the State through the provision of expert

advice.

The recommendation is supported to the extent that the DLGSC will
update the Financial Accounting Guidance Manual and Information.

Recommendation 13

The Government:
• consider reducing the financial reporting requirements on local

governments
• in doing so, take into account the information provided by the

Office of the Auditor General, set out at Appendix 3 and

Appendix 4 of this report.

Financial reporting requirements will be considered as part of the
development of a new Local Government Act.

Recommendation 14

The Department of Local Government, Sport and Cultural
Industries and the Government consider the introduction of tiered

financial reporting for local governments.

Financial reporting requirements will be considered as part of the
development of a new Local Government Act.

Recommendation 15

The Government give active consideration to allowing smaller
local government entities to report some asset classes using the
cost model, rather than periodically re-valuing those assets.

Amendments to the Local Government (Financial Manage ent)
Regulations 1996 to prescribe that all local governments value right-of-
use land plus plant and equipment using the cost model effective from
the 2019-20 financial year are being progressed. These amendments
have the full support of the Office of the Auditor General.

Consideration of a multi-tiered approach to asset reporting will be
considered during development of a new Local Government Act.
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Recommendations Government Response

Recommendation 16

The Government and t e Department of Local Government, Sport
and Cultural Industries consider changing the asset valuation and
reporting requirements for local government infrastructure assets.

The DLGSC will continue to monitor changes in Australian Accounting
Standards, recommendations of the Auditor General and long-term

financial and strategic planning of local governments to see whether
further changes to the asset valuation and reporting requirements are

justified.

Recommendation 17

The Department of Local Government, Sport and Cultural
Industries review and update the local government accounting

manual as soon as possible.

The DLGSC is updating the Financial Accounting Guidance Manual and

Information in 2020/21.

Recommendation 18

Where appropriate, the Department of Local Government, Sport
and Cultural Industries review and update its published guidance

to the local government sector.

The DLGSC will be reviewing (2020/21) and considering options to
consolidate and update existing local government guidance material.

The review will include the local government guidelines, content on the
DLGSC s website, as well as the local government accounting manual.

A sample of the documents is outlined below.

• Local Government Guidelines
I ncal Government Accountinq Manual

l ncal Government Guide Council and committee meetings

Recommendation 19

The Government ensure that the Department of Local
Government, Sport and Cultural Industries is sufficiently
resourced to be a strong source of advice and support for the

local government sector.

The DLGSC already undertakes a range of proactive support functions

and provides sector advice for general matters.

The DLGSC has a planned implementation of previous and relevant
recommendations from the OAG, as well as recently tabled
Review Panel and City of Perth Inquiry reports. This implementation
plan will be completed in 2020/21, takes a risk-based approach and
includes a review of the current role, structures, resource allocations and

Departmental functionality.
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Recommendations Government Response

Recommendation 20

The Government ensure that the Department of Local
Government, Sport and Cultural Industries is sufficiently
resourced to be a source of independent advice and support for

individual council members.

See Recommendation 19

Recommendation 21

The Department of Local Government, Sport and Cultural
Industries coordinate the preparation of a publicly available single
source of information clearly setting out the avenues of complaint
available regarding local government decisions, and conduct

issues within local governments.

The DLGSC s website currently contains information that is regularly
reviewed and updated regarding complaints and avenues to resolve
local government issues. Also provided is an email and telephone
hotline to assist local governments and the general public with enquiries.

The DLGSC regularly reviews the effectiveness of these resources.
All key Departmental advice and guidance will be reviewed in 2020/21

and updated as required.

Recommendation 22

The Government consider formally establishing the Department of
Local Government, Sport and Cultural Industries as a  one-stop-

shop  for complaints related to the local government sector.

The DLGSC is responsible for a range of legislation and regulation that
directly or indirectly affects local government and can consider
complaints in these matters. Several other agencies have the head of
power and are responsible for various legislation that impacts on the

operation of the sector. They include:

• the Ombudsman;
• Corruption and Crime Commission;
• Public Sector Commission;
• Department of Planning, Lands and Heritage;
• Department of Water and Environmental Regulation;

• Department of Fire and Emergency Services;

• Department of Health;
• Building Commission; and
• Department of Mines, Industry Regulation and Safety.
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Recommendations Government Response

The DLGSC advocates on behalf of the sector regarding other agencies
and legislation but has no authority nor capacity to resolve complaints.

The Local Government Act 1995 establishes local governments as
independent bodies with the authority to make decisions for their
communities. The individual local governments must be responsible for
resolving complaints from members of the public regarding general

operations and administration.

It would not be appropriate for the DLGSC to assume responsibility for
these complaints as the DLGSC would add a further layer of
involvement and lengthen the time to resolution.

Recommendation 23

The Government ensure that the Department of Local
Government, Sport and Cultural Industries is appropriately
resourced to conduct authorised inquiries in a timely manner.

The Department currently has a full complement of Authorised Officers
to undertake investigations and inquiries. A significant focus has been
placed on ensuring the adequacy of resources to conclude long¬

standing investigations.

The duration of any Authorised Inquiry is determined by the
circumstances and nature of the investigation, the complexity and the
requirements for natural justice for all parties.

Recommendation 24

The Government ensure that the Department of Local
Government, Sport and Cultural Industries is sufficiently
resourced to deal with complaints of serious breach under the
Local Government Act 1995 in a timely manner.

See Recommendation 23
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Recommendations Government Response

Recommendation 25

The Government give active consideration, as part of the review

of the Local Government Act 1995, to establishing a new
independent statutory body to regulate and support the local

government sector.

Both the City of Perth Inquiry report and Review Panel report
recommended independent statutory review bodies for local government
complaints. This concept will be further explored during the development
of the new Local Government Act, including the financial implications for

such a model.

Recommendation 26

The Government clarify the roles of council and the
chief executive officer, and the distinction between governance
and operational matters, in any new Local Government Act.

The Local Government Act 1995 already provides for a separation of
powers between the council and the administration.

The Government s attempts to give further clarity to the separation of
power between council and the administration, as prescribed under the
Act, have been frustrated by the Legislative Council s disallowance of
proposed changes to Regulation 9(1) to the Local Government (Rules of

Conduct) Regulations 2007.

Recommendation 27

The Government and the Department of Local Government, Sport

and Cultural Industries publish guidance that:

• sets out the circumstances, if any, in which the
Local Government Act 1995 authorises a council to seek
external advice, in particular legal advice, without the
involvement of the chief executive officer or staff

• provide practical instruction as to how, in circumstances

where a council considers any involvement by the

chief executive officer to be inappropriate, the council should
go about obtaining external advice (whether with the
involvement of local government staff or otherwise).

Recent changes to Regulation 9(1) of the Rules of Conduct Regulations
clarified that it is not appropriate for council members to be involved in

administrative tasks.

Further guidance, including specific scenarios, has been provided to the
sector through the release of a circular, which is available on the

DLGSC s website.
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Recommendations Government Response

Recommendation 28

The Government give consideration to expanding council member

training to address:

• the distinction between council s governance role and the
operational functions of the chief executive officer and staff

• conducting chief executive officer recruitment and
performance reviews and terminating a chief executive

officer s employment.

The Government puts high value on training to ensure that council
members have a minimum level of knowledge to appropriately undertake
their roles. This was the reason behind the introduction of mandatory
training for candidates and council members, which was introduced in

2019.

The introduction of the CEO Standards for recruitment, performance and
termination will provide further assistance and guidance.

A review of the current training course, Council Member Essentials, will

also be conducted to consider whether additional training modules or

topics are required.

Recommendation 29

The Department of Local Government, Sport and Cultural
Industries review the minor breach complaint form in consultation
with members of the Local Government Standards Panel.

Minor breach complaint forms have been reviewed and are being

updated.

Recommendation 30

The Government consider requiring local governments to provide
the Local Government Standards Panel with any audio or video
recordings of council meetings that relate to a complaint of minor

breach.

Local governments can already provide the Standards Panel with audio
or video recordings; however, it is not a requirement.

Further consideration will be given to the recommendation as part of
development of the new Local Government Act.

Recommendation 31

The complaints officer role be removed, and all minor breach
complaints be made directly to the Department of Local
Government, Sport and Cultural Industries or any independent
body established to deal with complaints against council

members.

This will be considered during development of a new Local Government
Act along with consideration of an independent body to manage local
government complaints (as per Recommendation 25).
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Recommendations Government Response

Recommendation 32

The Government consider redrafting the Local Government
(Rules of Conduct) Regulations 2007, or any future regulations
describing the content of a minor breach, in a way that
appropriately guides council member behaviour without impeding
council members from performing their role.

Regulations to prescribe a new Mandatory Code of Conduct for Council
Members, Committee Members and Candidates are currently under

development. The Code will be accompanied by guidance notes to
provide further clarity about each of the rules of conduct and what may

be considered a breach.

Recommendation 33

The Government consider amending s 5.123 of the
Local Government Act 1995 to allow a person to publicly discuss
a minor breach complaint that has been dismissed by the

Local Government Standards Panel.

The Select Committee noted observations at paras 10.58 and 10.60 that
the Panel process can be used as a political tool. It also notes that the
confidentiality requirements are intended to reduce the detriment caused

through adverse publicity.

Removal of the confidentiality requirements in relation to dismissal of
breach could have the potential for a dismissal to be used as a political
tool and present a very real risk to being used to damage the reputation
of a person who has made a legitimate complaint. Given that there
should be no knowledge of the complaint having been made, the ability
to publicise that the breach (of which nobody should have been aware)
has been dismissed cannot serve to protect the person complained
about - only the reputation of the person who made the complaint.

Recommendation 34

The Government ensure that local governments are provided with
appropriate support and resources to implement any local level
complaint process prescribed pursuant to s 5.103 of the

Local Government Act 1995.

Guidance material will be provided to local governments to enable them
to understand and implement Part B of the Code of Conduct, which
requires them to manage behaviour at a local level.
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Recommendations Government Response

Recommendation 35

The model code of conduct to be prescribed pursuant to s 5.103
of the Local Government Act 1995 requires a complainant to
engage with any local level complaint process before making a
minor breach complaint to the Local Government Standards

Panel.

The Code of Conduct will be specific in what is considered a behaviour
(Part B) breach, and what is a rule of conduct (Part C) breach.
Complaints for a Part B breach will only be able to be directed to the
local government, whereas, Part C breaches will need to be directed to

the Standards Panel.

As part of the development of the new Local Government Act, the
complaints process will be further considered, specifically the
introduction of an independent body for all local government complaints

(as per recommendation 25).

Recommendation 36

The Western Australian Local Government Association need not
and should not be constituted under the Local Government
Act 1995, or any new Local Government Act.

This will be further considered during the development of the new

Local Government Act.
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