4 0 T H PA R L I A M E N T

Joint Standing Committee on the
Corruption and Crime Commission

Report 17
MEANINGFUL REFORM OVERDUE
The Corruption, Crime and Misconduct Act 2003
Presented by
Ms M.M. Quirk, MLA and Hon J.E. Chown, MLC
November 2020

Committee Name
Committee Name

Committee Members
Chair					Ms M.M. Quirk, MLA
					Member for Girrawheen
Deputy Chair				
Hon J.E. Chown, MLC
					Member for Agricultural Region
Members				
Mr M. Hughes, MLA
					Member for Kalamunda
					Hon A.M. Xamon, MLC
					Member for North Metropolitan Region

Committee Staff
Principal Research Officer		

Ms Vanessa Beckingham

Research Officers			
Ms Sylvia Wolf
					Ms Lucy Roberts
											
Legislative Assembly				
		
Tel: (08) 9222 7494
Parliament House				
Email: jscccc@parliament.wa.gov.au
4 Harvest Terrace			
Website: www.parliament.wa.gov.au/jscccc
WEST PERTH WA 6005					
Published by the Parliament of Western Australia, Perth.
November 2020.
ISBN: 978-1-925724-74-5
(Series: Western Australia. Parliament. Legislative Assembly. Committees.
Joint Standing Committee on the Corruption and Crime Commission. Report 17)
328.365

Joint Standing Committee on the Corruption
and Crime Commission

Meaningful reform overdue
The Corruption, Crime and Misconduct Act 2003

Report No. 17
Presented by

Ms M.M. Quirk, MLA
and
Hon J.E. Chown, MLC
Laid on the Table of the Legislative Assembly on 19 November 2020 and the
Legislative Council on 26 November 2020.

Chair’s Foreword

O

ver the course of the 40th Parliament, this Committee has observed a range of areas
where the Corruption, Crime and Misconduct Act 2003 (CCM Act) is either deficient,
obsolete or unclear.

The CCM Act is a key piece of legislation that provides functions for the Corruption and
Crime Commission (CCC) in dealing with misconduct by public officers and combatting
organised crime—deficiencies in the Act give the Committee a clear reason for concern.
The CCC has advised the Committee of the need for review and reform of the CCM Act.
Rather than amending the CCM Act in its current form, the CCC has advocated for a whole
new Act to address numerous problems with the current legislation.
The Parliamentary Inspector of the Corruption and Crime Commission (Parliamentary
Inspector), whose functions are also provided for under the CCM Act, has consistently drawn
the Committee’s attention to issues arising from the Act in its current form. Reports and
correspondence from the Parliamentary Inspector detailing these issues and proposing ways
to improve the CCM Act are addressed in Chapters 2-3 of this report and at Appendix Seven.
The CCM Act also confers functions on the Public Sector Commissioner regarding minor
misconduct by public officers. The Public Sector Commissioner too, has identified an area of
the CCM Act that could benefit from improvement, which is outlined at Appendix Nine.
In addition to these key agencies, who have functions provided for under the CCM Act, the
Committee has heard from a range of stakeholders who identify areas for improvement. This
feedback is included at Appendices Three to Eleven.
The committee has not necessarily endorsed or adopted a positon in relation to these
suggestions for change. Rather, the Committee seeks to draw attention to these comments
as areas that should be afforded thorough consideration when undertaking a review of the
CCM Act.
What is made abundantly clear through the collation of feedback from stakeholders, is that a
comprehensive review is necessary to support much needed reform of the CCM Act.
In compiling this report the Committee was ably and conscientiously supported by the
secretariat, Ms Vanessa Beckingham, Ms Lucy Roberts and Ms Sylvia Wolf.

MS M.M. QUIRK, MLA
CHAIR
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Chapter 1
Background
Function of the Corruption, Crime and Misconduct Act 2003
1.1

The Corruption, Crime and Misconduct Act 2003 (CCM Act) provides for the establishment
and operation of the Corruption and Crime Commission (CCC), with functions regarding
serious misconduct by public officers (including police misconduct); organised crime; and the
confiscation of unexplained wealth and criminal benefits.1

1.2

The CCM Act confers functions on the Public Sector Commissioner regarding minor
misconduct by public officers. The establishment and operation of the Parliamentary
Inspector of the Corruption and Crime Commission (Parliamentary Inspector) is also
provided for under the CCM Act.

1.3

When the legislation was passed in 2003, it was titled the Corruption and Crime Commission
Act 2003 (CCC Act). Since then, it has been subject to various amendments.2

1.4

Notably, in December 2014 the Corruption and Crime Commission Amendment
(Misconduct) Bill 2014 was assented to, which amended the title of the principal Act to be
the Corruption, Crime and Misconduct Act 2003.

1.5

By proclamation, on 1 July 2015, as part of the reforms included in the abovementioned
amendment Act, responsibility for minor misconduct and public sector education and
prevention was transferred to the Public Sector Commission (PSC).

1.6

On 1 September 2018 amendments to the CCM Act and the Criminal Property Confiscation
Act 2000 came into effect, marking the start of the CCC’s unexplained wealth function. This
function had the effect of enabling the CCC to investigate unexplained wealth and criminal
benefits and to initiate and conduct civil confiscation proceedings.

Amendment Bills currently before the Houses
1.7

The Corruption, Crime and Misconduct Amendment Bill 2017 was introduced to restore the
power and jurisdiction of the CCC to investigate the conduct of members of Parliament for
offences of the Criminal Code corresponding with the contempts of Parliament expressly
listed in section 8 of the Parliamentary Privileges Act 1891.3 The power and jurisdiction of
the CCC in this capacity has been abrogated as a result of changes made by the 2014
amendments. The Bill was referred to the Standing Committee on Procedure and Privileges

1
2

3

Corruption, Crime and Misconduct Act 2003, s. 7A.
See the compilation table in the Corruption, Crime and Misconduct Act 2003 for a full list of
amendments – this table includes all amendments made by other statutes and also information about
reprints.
Legislative Council Standing Committee on Procedure and Privileges, Corruption, Crime and Misconduct
Amendment Bill 2017, May 2018, p. i.

1

Chapter 1

in the Legislative Council, which tabled a report in May 2018. 4 The Standing Committee on
Procedure and Privileges tabled a further report in October 2020, which included a
recommendation ‘That the Bill not be passed in its current form.’5
1.8

The Corruption, Crime and Misconduct Amendment Bill 2020 was introduced by the
Government to reappoint former Commissioner Hon John McKechnie QC for a term of five
years from 28 April 2020.6 This Bill was introduced by the Government in response to this
Committee being unable to reach bipartisan and majority support for the Commissioner’s
reappointment as per the Committee’s function under section 9 of the CCM Act.

An urgent need for reform
1.9

Since its formation, the Committee has heard from stakeholders who identify issues
concerning the function of the CCM Act. The Committee has observed a range of areas
where the CCM Act is either deficient, obsolete and/or unclear.

The Gail Archer Review
1.10

Section 226 of the (then) CCC Act required the Minister to carry out a review of the
operation and effectiveness of the Act.7 This was undertaken by Ms Gail Archer SC who
published her report Review of the Corruption & Crime Commission Act 2003 in February
2008. The report made 58 recommendations concerning the CCC Act including:
Recommendation 58: A further review be conducted of the Act eight years after its
commencement.8

1.11

The Committee is concerned that a further review of the CCM Act is necessary but has not
yet occurred.

The role of the CCC
1.12

The CCC has been a key advocate for a review of the CCM Act. Since 2017 the Committee
has been advised by the CCC about the need for legislative reform.9 The CCC advocates for
the drafting of a new Act, rather than amending the current Act.10

1.13

In July 2019 the CCC advised the Committee that it was ‘seeking the Attorney General's
approval to begin drafting a Cabinet submission to propose a new Act to replace the current
Act to address the numerous problems with the current legislation’ and otherwise update
4

Legislative Council Standing Committee on Procedure and Privileges, Corruption, Crime and Misconduct
Amendment Bill 2017, May 2018.
5 Legislative Council Standing Committee on Procedure and Privileges, Corruption, Crime and Misconduct
Amendment Bill 2017 (Second Referral), October 2020.
6 Parliament of Western Australia, Explanatory Memorandum, 16 April 2020, accessed 2 November
2020, <
https://www.parliament.wa.gov.au/Parliament/Bills.nsf/D077B066E4D1CD6B4825854B002D3999/$Fil
e/EM%2B189-1.pdf>.
7 Ms Gail Archer SC, Review of the Corruption & Crime Commission Act 2003, February 2008, p. 1.
8 ibid., p. 265.
9 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Transcript of Evidence, 18
October 2017, p. 9.
10 Ms Wendy Endebrock-Brown, Director Legal Services, Corruption and Crime Commission, Transcript of
Evidence, 16 October 2019, p. 12.
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the Act to better reflect current circumstances.11 Further information about this was
provided to the Committee in September and October 2019.12
1.14

In March 2020 the former Commissioner advised that he had written to the Attorney
General seeking ‘support for a special project to comprehensively review’ the CCM Act. He
also advised that due to ‘current workload pressures’ the CCC itself was ‘not in a position to
resource such a project.’ Rather, CCC officers would provide assistance wherever possible.13

1.15

In October 2020 the CCC’s Director of Legal Services told the Committee:
We continued on the path of wanting to encourage for a new act—for a complete
overhaul. We wrote to you, you will recall, not that long ago, advising that we had
written to the Attorney General and sought his assistance with the establishment
of a special project for that purpose. We are continuing to collate all of our views
about what needs to be looked at in a new act or in an overhauled act or,
otherwise, in an amendment act. We are including to collate the suggestions and
recommendations of others such as yourselves and the parliamentary inspector so
that when that special project, hopefully, is established, we are ready to go and we
can move along quickly.14

Issues raised by the Parliamentary Inspector
1.16

The Parliamentary Inspector has routinely identified areas of the CCM Act that require
change. The Parliamentary Inspector’s correspondence to the Committee at Appendix Eight
provides a valuable overview of a number of these issues.

1.17

The information in Chapter 2 also draws heavily upon reports and correspondence from the
Parliamentary Inspector.

The Joint Standing Committee in the 39th Parliament
1.18

The previous Joint Standing Committee in the 39th Parliament also identified numerous areas
of the CCM Act that require improvement, and made recommendations to that effect. These
are detailed where applicable in the following chapters.

Feedback from stakeholders
1.19

The Committee resolved on 26 June 2019 to write to key stakeholders seeking their
feedback on the operation of the CCM Act. The stakeholder feedback received is included at
Appendices Three to Eleven.

1.20

With respect of the recommendations and feedback provided by stakeholders, the
Committee does not propose to advocate for any particular view or proposal. Rather, it
11 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Letter, 4 July 2019, p. 1.
12 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Letter, 3 September 2019,
p. 1; Hon John McKechnie QC, Commissioner and Ms Wendy Endebrock-Brown, Director Legal Services,
Corruption and Crime Commission, Transcript of Evidence, 16 October 2019, p. 12.
13 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Letter, 19 March 2020, p.
1.
14 Ms Wendy Endebrock-Brown, Director Legal Services, Corruption and Crime Commission, Transcript of
Evidence, 7 October 2020, p. 16.
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suggests that this feedback is taken into account when undertaking a complete review of the
CCM Act.

4

Chapter 2
Key areas for reform
2.1

This chapter summarises key areas of the CCM Act which have come to the attention of the
Committee during the 40th Parliament.

2.2

The following chapter outlines recommendations for amendment made by the
Parliamentary Inspector and the two most recent Joint Standing Committees (of the 39th and
40th Parliaments). This includes some matters which are in addition to those raised with the
Committee in this Parliament.

2.3

Unless indicated, the Committee does not offer a particular view on any of these matters,
other than to point to them as areas requiring consideration as part of a comprehensive
review of the CCM Act. It recognises that the issues raised need to be considered within the
wider context of a comprehensive review of the legislative framework governing the
operations of the CCC and Parliamentary Inspector. This task requires greater resources than
the Committee has at its disposal.

2.4

As such the Committee does not intend this summary of matters to be viewed as an
exhaustive review. Rather, it aims to provide some background material to which an
appropriate person or body can refer when undertaking a legislative review process.

Sections 3 and 4 of the Corruption, Crime and Misconduct Act 2003 –
terms and definitions
2.5

Terms used in the CCM Act have been raised as requiring review. Those detailed below have
come to the Committee’s attention.

Reviewable police action
2.6

The definition of ‘reviewable police action’ reads, in part:
reviewable police action means any action taken by a member of the Police Force,
an employee of the Police Department or a person seconded to perform functions
and services for, or duties in the service of, the Police Department that […] is in
accordance with a rule of law, or a provision of an enactment or a practice, that is
or may be unreasonable, unjust, oppressive or improperly discriminatory…

2.7

This was criticised by former CCC Commissioner McKechnie as it:
… includes an officer following a law or applying the law, but the law itself is unjust
or oppressive. Now, it is merely theoretical but, theoretically an opinion of

5
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misconduct could be formed against an officer because they were upholding a law
that was regarded as an oppressive or unjust law. 15

Serious misconduct
2.8

The CCM Act refers to serious misconduct as that which meets the definition of section 4(a),
(b) and (c):
Misconduct occurs if —
(a) a public officer corruptly acts or corruptly fails to act in the performance of the
functions of the public officer’s office or employment; or
(b) a public officer corruptly takes advantage of the public officer’s office or
employment as a public officer to obtain a benefit for himself or herself or for
another person or to cause a detriment to any person; or
(c) a public officer whilst acting or purporting to act in his or her official capacity,
commits an offence punishable by 2 or more years’ imprisonment.

2.9

Former CCC Commissioner McKechnie told the Committee:
The other area that I have always struggled with is that in the definition of serious
misconduct at 4(c), it refers to committing an offence in the course of their office
carrying two or more years’ imprisonment. I think at section 219 or thereabouts,
there is, of course, an admonition that the commission does not find anybody
guilty of an offence and is not to be taken as a finding. So on the one hand you say,
well, it is serious misconduct because it is an offence of, say, stealing, but I am not
making a finding that you are guilty of or might be guilty of it. That is what the act
says, but how you find on the one hand misconduct because you have committed a
criminal offence, and on the other hand that it is not a criminal offence, is
something that needs attention.16

2.10

This has also been raised by the former Parliamentary Inspector, Hon Michael Murray AM
QC, who noted that across Australian jurisdictions there are:
… difficulties associated with addressing Commissions' use of criminal-like
terminology to categorise the conduct of an investigated person in their published
reports (such as 'corrupt', 'bribery', 'fraudulent', 'misappropriation' and 'stealing')
when their governing statute (such as s 217A of our Act in respect of our
Commission) prohibits the publication of opinions which say a person has
committed a criminal or disciplinary offence (an issue which has given rise to two
complaints to me in response to two recent Commission reports tabled in
Parliament).

15 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Transcript of Evidence, 16
October 2019, p. 12.
16 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Transcript of Evidence, 16
October 2019, p. 12.
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For instance, Mr McClintock SC explained that ICAC Commissioners seek to justify
the use of such terminology by saying that an investigated person is corrupt
because had the evidence established by the Commission been used in a trial, the
person would likely have been convicted of the offence of corruption.
Similar reasoning has been used by our Commission in similar circumstances,
including when s 4(c) of our Act is used as the basis of an opinion of serious
misconduct against a person when that person has not been tried and convicted of
a criminal offence which carries a term of imprisonment of two or more years.
The difficulty involved in the interpretation of this provision is clear.17

Minor misconduct
2.11

Concerns about the definition of minor misconduct under section 4 of the CCM Act have
been noted.

2.12

The Parliamentary Inspector made recommendations for legislative amendment in relation
to minor misconduct in a 2019 report, which is detailed in the following chapter.18

2.13

Another matter raised with the Committee is whether the use of the word ‘minor’ is an
appropriate descriptor for misconduct reported to the PSC.19 Appendix Ten contains
feedback from the PSC regarding the definition of minor misconduct and suggestions for
improvements to the CCM Act.

Reporting police misconduct
2.14

The Committee was advised by the Chief Executive of the CCC about a duplication of
reporting responsibilities in the CCM Act.
… the reporting requirement for the Commissioner of Police occurs in two parts. It
occurs in sections 21A and 28. Section 21A is responsible just for the police
commissioner report on reviewable police matters. Section 28 includes the police
commissioner, but any other responsible authority would report to us. Up until
2015–16, we separated out those two parts of the act. Beyond that, we just
combined them both. In combining them both under section 28, we still see what
police are reporting. We still have a way of cutting our data to see what matters
police are reporting to us on. It appears to be a bit of a duplication within the act in
reporting responsibilities.20

17 Parliamentary Inspector of the Corruption and Crime Commission, Report on an administrative matter:
Joint Conference of Parliamentary Inspectors in Brisbane on 3 October 2018, unpublished, p. 2.
18 Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report
on ‘a saga of persistence’, 27 June 2019, p. 18.
19 Hon Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission,
Transcript of Evidence, 13 February 2019, p. 8.
20 Ray Warnes, Chief Executive, Corruption and Crime Commission, Transcript of Evidence, 1 July 2020, p.
2.
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2.15

Feedback received from the WA Police Force (at Appendix Eleven) identifies other issues in
the CCM Act around reporting police misconduct.

Parts of the Corruption, Crime and Misconduct Act 2003 now redundant
Police Royal Commission and Anti-Corruption Commission
2.16

The Committee has been advised by the CCC that the CCM Act ‘contains redundant functions
such as those related to the Police Royal Commission and the Anti-Corruption
Commission.’21

Exceptional powers in relation to organised crime
2.17

The parts of the CCM Act which deal with exceptional powers in relation to organised crime
are also underutilised, to the point of being redundant.22

2.18

One of the three objectives of the CCM Act is to combat and reduce the incidence of
organised crime.23 The WA Police Force can make applications to the CCC to be granted
access to a suite of exceptional powers to combat organised crime including: 24


the summonsing and examining of witnesses in coercive hearings (sections 48, 49, 50)



the conduct of controlled operations and integrity testing by police officers (section 64)



powers of search and entry without a warrant (section 52)



enhanced police powers to stop, detain and search a person or conveyance without a
warrant (section 53)



the acquisition and use of assumed identities by police officers (section 60).

2.19

Sections 68 and 72 of the CCM Act also enable the Police Commissioner to apply to the CCC
to issue a ‘Fortification Warning Notice’ and the Police Commissioner to issue a ‘Fortification
Removal Notice’.

2.20

The WA Police Force has made limited use of these exceptional powers since the legislation
was enacted. Furthermore, since the enactment of the Criminal Investigation (Covert
Powers) Act 2012, many of the exceptional powers contained in Part 4 of the CCM Act are
now available to the WA Police Force directly, leaving only the coercive examination, search,
and anti-fortification powers requiring application to the CCC.

2.21

There are several reasons why the WA Police Force does not access exceptional powers
through the CCC, including a reported need for amendment to the definition of ‘organised
crime’ under the CCM Act. A report by the 39th JSC recommended that the Attorney General

21 Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, Letter, 3 September 2019,
p. 1.
22 ibid.
23 Corruption, Crime and Misconduct Act 2003, s. 7A.
24 ibid., s. 7B(2).
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‘expedite an amendment to the Corruption and Crime Commission Act 2003 to amend the
definition of ‘organised crime’.’25
2.22

The then Attorney General considered amending the definition of organised crime.
However, this was deferred until the full impact of the Criminal Investigation (Covert Powers)
Act 2012 and the Criminal Organisations Control Act 2012 could be properly assessed.
Changes to the definition were not included in the Corruption and Crime Commission
Amendment (Misconduct) Bill 2014.

The investigation of ‘industrial matters’ under section 196(9)
2.23

A matter raised by the Parliamentary Inspector in several reports and correspondence to the
Committee is the application of section 196(9) of the CCM Act. This section provides:
The Parliamentary Inspector must not undertake a review of a matter that arises
from, or can be dealt with under, a jurisdiction created by, or that is subject to, the
Industrial Relations Act 1979.

2.24

The interpretation and application of this section has been a point of contention between
the CCC and Parliamentary Inspector.

2.25

The CCC takes the view that the application of section 196(9) precludes the Parliamentary
Inspector, or at least delays him/her until the CCC completes its own actions, from
undertaking the functions or exercising powers in respect of a matter that may be subject to
the Industrial Relations Act 1979.26

2.26

The former Parliamentary Inspector’s view is that the CCM Act did not subordinate his
functions and powers concerning non-industrial issues to industrial issues between the CCC
and its officers. His view was that section 196(9) simply excluded him from reviewing an
industrial matter (that is, a decision or action taken or proposed in respect of industrial
aspects of the matter).27

2.27

An example given by the former Parliamentary Inspector in his 2016-17 annual report
illustrates how this difference in interpretation can impede an investigation of a CCC officer:
In one case during the reporting period which related to a serious allegation made
against a Commission officer which I was investigating, the Commission refused to
provide me with its file … on the basis that it had not yet completed its
consideration of certain industrial issues, including the release of the officer from
his employment.28

25 Joint Standing Committee on the Corruption and Crime Commission, Improving the working
relationship between the Corruption and Crime Commission and Western Australia Police, 26 March
2015, p. 19.
26 Parliamentary Inspector of the Corruption and Crime Commission, Annual Report 2016–2017, Western
Australia, September 2017, p. 6.
27 ibid.
28 ibid.
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2.28

During the 2018-19 period the Parliamentary Inspector reported:
During my investigation of an allegation of misconduct committed by one of its
officers, the Commission disagreed with my finding of the facts (and subsequently
my determination that misconduct had occurred) and said it would conduct its own
disciplinary investigation under s 179 of the Act to determine those facts. It also
said it would not make representations to me under s 200 in respect of my draft
report on the matter, as invited to do, until it had concluded and considered its
own investigation. The Commission’s position potentially delayed the completion
and tabling of my report.29

2.29

The matter referred to in the above paragraph was in relation to the Parliamentary
Inspector’s investigation into the circumstances surrounding the execution of a search
warrant on the residence of the Chief Executive Officer of the Shire of Halls Creek. The
search warrant was executed by an officer of the CCC as part of an ongoing investigation into
alleged serious misconduct.30

2.30

The matter of the execution of the search warrant, and whether this constituted
misconduct, was explored in the Committee’s Report No. 10. This report demonstrates how
the CCM Act is silent as to when or how a disciplinary investigation is to proceed. The
Parliamentary Inspector notes here that the CCC exercise of disciplinary power pursuant to
the CCM Act is distinct from the Parliamentary Inspector’s performance of his misconduct
function. The Parliamentary Inspector argues that the disciplinary power should follow his
final determination. In the case referred to above, he summed up by saying:
The determination of misconduct on the basis of the facts as I find them to be is
the first step in a case such as this. The Act then supposes that the final
investigation and determination of the disciplinary and industrial consequences is
for the Commission and does not involve me, except in the making of my
recommendations to the Commission under s 195(1)(d), which the Commission has
the power to accept or reject. The Chief Executive's investigation in this case was
mistimed because my report was in draft and subject to change as a result of the
process undertaken pursuant to s 200 of the Act.31

2.31

In November 2018 the Parliamentary Inspector, in relation to a confidential matter,
observed as follows:
Despite my repeated criticisms of the Commission's practice of dealing with the
industrial and employment aspects of notifiable matters in such a way that my
misconduct function is compromised, it conspicuously continues to occur. When
29 Parliamentary Inspector of the Corruption and Crime Commission, Annual Report 2017–2018, Perth,
Western Australia, September 2018, p. 8. This is detailed further in the report of the Parliamentary
Inspector tabled by the Joint Standing Committee as a part of its Report No. 10 on 21 March 2019; in
particular, see pp. 27-29.
30 The outcome of this investigation was discussed in the Corruption and Crime Commission’s Report into
how conflicts of interest undermine good governance – A report on the Chief Executive Officer of the
Shire of Halls Creek published on 30 August 2018.
31 Joint Standing Committee on the Corruption and Crime Commission, With extraordinary power… The
Corruption and Crime Commission’s execution of a search warrant on the Shire of Halls Creek, 21 March
2019, p. 27-28.
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combined with the Commission's reluctance to immediately and seriously
investigate [an officer’s] conduct as quite probably criminal in nature, the
unnecessary perception that the Commission protects its officers from the
oversight Parliament intended of them is further enlivened.32
2.32

In October 2019 the Parliamentary Inspector reiterated to the Committee:
… the need to amend the Act to make it clear that the Commission's power to deal
with industrial matters without interference from me, may only be exercised after
or to the extent that it does not derogate from my function to deal with
misconduct by Commission officers.33

2.33

Recommendations made by the Parliamentary Inspector on this matter are detailed in the
following chapter, under the report titled Misconduct by a Corruption and Crime Commission
officer: Matthew John Lynch, tabled on 8 February 2017.

2.34

There is another issue related to this one. This is the fact that the CCC does not have a minor
misconduct function in respect to its own officers (an anomaly within the legislative regime
which is detailed in the following section).

2.35

This means that information obtained by the CCC during a disciplinary investigation can only
be used pursuant to its disciplinary power. This is complicated when the Parliamentary
Inspector is precluded from reviewing an industrial matter within the CCC (which includes a
disciplinary process).

The investigation of minor misconduct in relation to officers of the
Corruption and Crime Commission
2.36

Neither the CCC, nor the PSC, are empowered to deal with allegations of minor misconduct
by CCC officers, meaning that there is currently no investigative agency that can do so.

2.37

This appears to be an unintended by-product of the 2014 amendments to the CCM Act
which came into force on 1 July 2015. The purpose of the 2014 amendments were to enable
the CCC to focus on serious misconduct while leaving minor misconduct to the remit of the
PSC. However, the enactment of these reforms have created this legislative gap which the
Parliamentary Inspector has raised several times with the Committee.

2.38

Under the CCM Act, the CCC is to be notified of alleged serious misconduct and is
empowered to deal with such allegations in accordance with its statutory powers. This
includes when an allegation of serious misconduct concerns its own officers.

2.39

The CCC does not have a function to investigate and deal with allegations of minor
misconduct, even when the allegation concerns one of its own officers. The investigation of

32 Hon Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission, Letter,
29 November 2018, Attachment, p. 5.
33 Hon Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission, Letter,
11 October 2019, p. 2.
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minor misconduct is conferred upon the PSC. However, as per section 45G(b) of the CCM
Act, the PSC has no power to deal with misconduct concerning a CCC officer.
2.40

The Parliamentary Inspector notes that he can ‘exercise a primary investigative function in
relation to minor misconduct by Commission officers.’34 However, this is not always a
satisfactory workaround.

2.41

In the Committee’s Report No. 11, a case is detailed whereby a CCC officer was investigated
for serious misconduct by the CCC—an allegation, which for various reasons, was not
substantiated. The officer was subsequently dismissed because she had not been candid in
her responses at the time of her security vetting process.

2.42

The Parliamentary Inspector was of the view that:
…the case justified investigation of minor misconduct by me on the basis that
multiple acts of stealing and the fact that the officer was less than frank during her
security clearance interviews could adversely affect the honest and impartial
performance of her duties as an officer of the Commission and were of sufficient
seriousness to warrant her dismissal. However, she had been dismissed and there
was no point in my pursuit of the matter. 35

2.43

In this instance, the CCC officer in question was not subject to prosecution or any disciplinary
process directly connected to a finding of misconduct. Rather, the process of the
investigation ‘took a back seat to contractual or industrial processes.’36 The Parliamentary
Inspector argues that this outcome would have been unlikely if the CCC
… was empowered to investigate and deal with minor misconduct by its officers,
subject to my supervision. The process of dealing with the totality of misconduct by
its officers could not be said to be effective or appropriate if, as in this case, it was
not dealt with as a priority before the Commission turned its attention to
'industrial' matters. 37

2.44

The Parliamentary Inspector recommended that the CCC ‘be again provided with the power
to deal with all forms of misconduct by its officers, subject to my independent oversight.’38

The investigation of misconduct committed by Corruption and Crime
Commission officers prior to appointment
2.45

Some of the Parliamentary Inspector’s investigations of allegations against CCC officers
during the 40th Parliament have been into allegations of serious misconduct committed by

34 Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report
on ‘a saga of persistence’, June 2019, p. 12.
35 ibid., p. 14.
36 ibid.
37 ibid.
38 Hon Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission, Letter,
11 October 2019, p. 3.
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officers before they were employed by the CCC. The Parliamentary Inspector’s jurisdiction to
deal with misconduct under the CCM Act does not extend to these historical allegations.
2.46

The Parliamentary Inspector reports:
a deficiency existing in the Act which prevents Parliament from being assured that
an allegation of serious misconduct made against an officer of the Corruption and
Crime Commission in relation to conduct as a public officer, but before the officer
was employed by it, is independently investigated and authoritatively
determined.39

2.47

He has recommended:
that the Act be amended to broaden my misconduct function to include the
determination of an allegation of serious misconduct made against a Commission
officer that relates to the officer’s previous employment as a public officer. 40

2.48

The specific recommendations made by the Parliamentary Inspector in this report are
detailed in Chapter 3.

Police oversight
2.49

The Committee tabled its report If not the CCC … then where? An examination of the
Corruption and Crime Commission’s oversight of excessive use of force allegations against
members of the WA Police Force on 24 September 2020.

2.50

The report identified the need for a review of the CCM Act and includes a recommendation
that the Attorney General progress this review and, as part of this process, give
consideration to the prioritisation of police oversight within the legislation.41

2.51

The report points out that a previous Joint Standing Committee recommended that section
7A of the (then) CCC Act be amended to read:
The main purposes of this Act are:
(a) to aid the efforts of the WA Police to combat and reduce the incidence of
organised crime; and
(b) to improve continuously the integrity of the WA Public Sector and in particular
the WA Police.42 [emphasis added]

39 Parliamentary Inspector of the Corruption and Crime Commission, Misconduct alleged by public officers
who subsequently become officers of the Corruption and Crime Commission, 14 December 2018, p. 1.
40 ibid., p. 2.
41 Joint Standing Committee on the Corruption and Crime Commission, If not the CCC … then where? An
examination of the Corruption and Crime Commission’s oversight of excessive use of force allegations
against members of the WA Police Force, 24 September 2020, p. 77.
42 Joint Standing Committee on the Corruption and Crime Commission, How the Corruption and Crime
Commission handles allegations and notifications of police misconduct, 15 November 2012, p. iii and
p. 8.
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Chapter 2

2.52

In response to this recommendation, the (then) Attorney General advised that he was
introducing a Bill into Parliament to transfer ‘the CCC's responsibility for public sector
misconduct, and the CCC's responsibilities for corruption prevention and education, to the
Public Sector Commissioner.’43 He concluded that:
This will mean, in the first instance, that the CCC will be able to devote more
attention to the oversight of police misconduct investigations. This, together with
your Committee's observation that the current Commissioner is placing increased
emphasis on police oversight, would appear to obviate the need for the
Committee's proposed amendment to Section 7A of the CCC Act 2003.44

2.53

The Bill subsequently passed and responsibility for minor misconduct was transferred to the
Public Sector Commission—as noted in Chapter 1. No specific amendment was made to
focus the CCC’s attention on the WA Police Force.

2.54

The former Parliamentary Inspector notes in feedback requested by the Committee that,
since the 2014 legislative amendments did not include his predecessor’s suggestion to effect
prioritisation of police oversight, this remains ‘an area which continues to raise difficult
decisions for the Commission as to how best to apply its resources...’45

Section 42 notices
2.55

In 2017 the Committee reported on the use of stop notices pursuant to section 42 of the
CCM Act. A notice served under section 42 by the CCC compels the recipient of the notice, a
public sector agency or police, to desist from an investigation which may be concurrent with
one being conducted by the Commission.46

2.56

The former Parliamentary Inspector recommended the repeal of section 42 due to issues
with these notices, largely between the WA Police Force and CCC.47 However, after
consideration of the matter the Committee could not determine any systemic or ongoing
problem. The Committee was informed that the use of these notices is now infrequent and
that there has been considerable effort invested in communication between the CCC and
WA Police Force to ensure greater appreciation of the exact effect of the service of a section
42 notice.48

2.57

While not considered pressing, the application of section 42 should be carefully considered
in any formal review of the legislation. 49 Appendix Eleven contains feedback from the WA
Police Force, which addresses this matter.

43 Hon Michael Mischin MLC, Attorney General, Government response to JSCCCC reports 1 and 2 of June
2013, 1 August 2013, p. 2.
44 ibid.
45 See Appendix Eight.
46 Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report
on the issuing of notices by the Corruption and Crime Commission under s42 of the Corruption, Crime
and Misconduct Act, 30 November 2017, Chair’s foreword.
47 ibid.
48 ibid.
49 ibid.
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Acting Parliamentary Inspectors of the Corruption and Crime Commission
2.58

The CCM Act limits the ability of the acting Parliamentary Inspectors to provide assistance to
the Office unless the Parliamentary Inspector is unavailable. The Committee has been told
that:
The view has previously been taken that the terms of section 193(1) of the
Corruption, Crime and Misconduct Act 2003 have the effect that the Parliamentary
Inspector’s statutory functions can only be performed by an Acting Parliamentary
Inspector where the Parliamentary Inspector’s role is vacant or when he or she is
absent, incapacitated, or has a conflict. This necessarily limits the possibility of a
division of, or collaboration on, work between the persons appointed to the
Office.50

2.59

This issue could be considered in a review of the CCM Act.

50 Matthew Howard SC and Hon John Chaney SC, Acting Parliamentary Inspectors, Parliamentary
Inspector of the Corruption and Crime Commission, Letter, 20 July 2020, p. 2.
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Chapter 3
Recommendations for legislative change
3.1

In this chapter the Committee identifies recommendations for legislative change contained
in recent reports by the Parliamentary Inspector and also those made by the 39th Joint
Standing Committee. This is in addition to recommendations contained in this Committee’s
reports tabled in the 40th Parliament.

3.2

The Committee notes that some recommendations have been acted upon while others have
not. Government responses to recommendations are included where available.

3.3

The Committee notes that there have been several opportunities for reform of the CCM Act
since the Gail Archer review in 2008. Instead, piecemeal amendments have addressed
matters ad hoc, without considering the Act in its entirety.
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Reports tabled by the Parliamentary Inspector of the Corruption and Crime Commission during the 40th Parliament
Misconduct alleged by public officers who subsequently become officers of the Corruption and Crime Commission – 14 December 2018
Report detail

Recommendations for amendments51

The Parliamentary Inspector identified ‘a deficiency existing
in the Act which prevents Parliament from being assured
that an allegation of serious misconduct made against an
officer of the Corruption and Crime Commission in relation
to conduct as a public officer, but before the officer was
employed by it, is independently investigated and
authoritatively determined.’52

1. Section 195(1)(b) of the Act be amended to:

The Parliamentary Inspector recommended ‘that the Act be
amended to broaden my misconduct function to include the
determination of an allegation of serious misconduct made
against a Commission officer that relates to the officer’s
previous employment as a public officer.’53

3. A new s 196(10) of the Act be introduced, stating:

‘to deal with matters of misconduct on the part of the Commission, officers of the Commission, a person
who becomes an officer of the Commission and officers of the Parliamentary Inspector;’
2. Section 196(1)(a) of the Act be amended to:
‘officers of the Commission or a person who becomes an officer of the Commission; or’

‘When the Parliamentary Inspector exercises the misconduct function in s 195(1)(b) in respect of a person
who becomes an officer of the Commission, the Parliamentary Inspector may exercise the same powers
under s 196 and s 197 in respect of the person and the person’s former employer.’
4. A new s 196(11) of the Act be introduced, stating:
‘When the Parliamentary Inspector exercises the misconduct function in s 195(1)(b) in respect of a person
who becomes an officer of the Commission, any exercise of power is limited to dealing with matters of
misconduct which were not reported, or dealt with, or finalised during the person’s previous employment
as a public officer.’

51 Parliamentary Inspector of the Corruption and Crime Commission, Misconduct alleged by public officers who subsequently become officers of the Corruption and Crime
Commission, 14 December 2018, p. 13.
52 ibid., p. 1.
53 ibid., p. 2.
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Recommendations for legislative change

Misconduct by a Corruption and Crime Commission officer: Matthew John Lynch – 8 February 2017
Report detail

Recommendations for amendments

The Parliamentary Inspector identified ‘that the Commission’s interpretation and
application of the scope of s 196(9) of the Act differs from mine to such an extent
that, in my view, the timely and effective fulfilment of my misconduct and other
functions, and the exercise of my powers to gain access to the records and other
information of the Commission under s 196(3), were obstructed on this occasion,
and remain under threat of being obstructed again in the future.’54

The Parliamentary Inspector recommended that ‘the amendment of s 196 of the
Act so as to make it clear that subsection (9) does not preclude the Parliamentary
Inspector from fulfilling his functions of exercising his powers in respect of any
matter, or any aspect of any matter, except in circumstances which are solely
concerned with, arise from, or can be dealt with under, a jurisdiction created by, or
that is subject to, the Industrial Relations Act 1979 (WA).’55

Reports tabled by the Joint Standing Committee on the Corruption and Crime Commission during the 40 th Parliament
If not the CCC … then where? An examination of the Corruption and Crime Commission’s oversight of excessive use of force allegations against members of the WA
Police Force – 24 September 2020
Report detail

Recommendations for amendments

Government response

The Committee noted a range of areas where the
Corruption, Crime and Misconduct Act 2003 is either
deficient, obsolete and/or unclear.56

Recommendation 12

No response as of yet.

54
55
56

57

That the Attorney General ensure that the Corruption,
Crime and Misconduct Act 2003 is redrafted as a matter of
priority. As part of this process, consideration should be
given to the prioritisation of police oversight within the
legislation.57

Parliamentary Inspector of the Corruption and Crime Commission, Misconduct by a Corruption and Crime Commission officer: Matthew John Lynch, 8 February 2017, p. 5.
ibid., p. 15.
Joint Standing Committee on the Corruption and Crime Commission, If not the CCC … then where? An examination of the Corruption and Crime Commission’s oversight of excessive
use of force allegations against members of the WA Police Force, 24 September 2020, p. 77.
ibid.
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Chapter 3

Parliamentary Inspector’s report on ‘a saga of persistence’ – 27 June 2019
Report detail 58

Recommendations for amendments59

Government response

The Parliamentary Inspector ‘illustrates a situation where
the exercise of the Commission’s industrial powers under
section 196(9) of the Act had the effect of frustrating the
capacity of the Inspector to deal with a matter of minor
misconduct on the part of a Commission Officer. This is in
spite of the fact that the Commission appears to have
exercised their powers under section 196(9) properly.’

The Parliamentary Inspector recommends that:

No response required.

‘The difficulty arises from what the Parliamentary
Inspector sees as inadequacies in the definition of minor
misconduct under section 4 of the Act. Accordingly, he
makes recommendations for legislative amendment and
draws attention to a previous report on the matter.’
The previous report referenced by the Parliamentary
Inspector is Misconduct alleged by public officers who
subsequently become officers of the Corruption and Crime
Commission. The Parliamentary Inspector repeats the
recommendations made in this report.
The Committee makes no comment other than to say
that the suggestions for legislative reform raised are
being carefully considered by it as part of a wider
assessment of the CCM Act.

58
59

‘…the Commission’s misconduct function in respect of its own officers
should be widened and restored to the capacity and obligation to deal with
any misconduct as defined by s 4 of the Act which is alleged against its
officers. That would then become a function to deal with misconduct
subject to my oversight and powers to deal with misconduct of Commission
officers as they are now provided by the Act in relation to serious
misconduct by such officers.
The manner in which police misconduct is dealt with in the Act would, I
think, provide a useful precedent. Such a statutory structure, enabling and
requiring the Commission to deal with any misconduct within the meaning
of the Act alleged against its officers and those in public office who become
Commission officers, would carry no capacity to allege that it was
ineffective because the Commission would have the obligation to
investigate its own officers.
The Commission would then be obliged to bring the matter to my attention
and it would, as once was the case, and as is now the case with respect to
‘serious misconduct’ as defined, render the handling of such matters
subject to my independent oversight, made effective by the powers
conferred by ss 196 and 197 of the Act.’

Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report on ‘a saga of persistence’, 27 June 2019, Chair’s foreword.
ibid., p. 18.

20

Recommendations for legislative change

Parliamentary Inspector’s report on the issuing of notices by the Corruption and Crime Commission under s42 of the Corruption, Crime and Misconduct Act – 30
November 2017
Report detail 60

Recommendations for amendments61

Government response

The report outlines how a notice served under section 42 of the Corruption,
Crime and Misconduct Act 2003 by the CCC compels the recipient of the
notice, a public sector agency or police, to desist from an investigation
which may be concurrent with one being conducted by the CCC.

The Parliamentary Inspector recommends the repeal of
section 42 as arrangements can be made informally
between agencies as to the manner of conduct of an
investigation. However the Parliamentary Inspector
concedes were it considered appropriate to retain the
section that the power should only be exercised after
consultation, be limited in time, should state the public
interest grounds for its issue and be served personally on
the individual with the relevant authority.

No response required.

In relation to section 42 notices, the Committee found no systemic issue.
The Committee was also told that the use of these notices is now
infrequent and that there has been considerable effort for better lines of
communication between the CCC and police to ensure greater appreciation
of the exact effect of the service of a section 42 notice.
Although the reforms recommended may improve operations, the
Committee did not consider them to be pressing.

60

61

Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report on the issuing of notices by the Corruption and Crime Commission under s42
of the Corruption, Crime and Misconduct Act, 30 November 2017, Chair’s foreword.
ibid.
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Chapter 3

Parliamentary Inspector’s report on a complaint by Dr Robert Cunningham and Ms Catherine Atoms – 12 October 2017
Report detail

Recommendations for amendments

Government response

The Parliamentary Inspector reported:

The Parliamentary Inspector identified that:

No response required.

‘In my assessment the Commission has not given any
reason to justify its decision not to reject the
demonstrably flawed police internal investigation
conducted soon after the incident in Fremantle in 2008;
nor, in my opinion are there proper grounds for its
decision not to reassess Dr Cunningham and Ms Atom’s
complaint in light of the District Court proceedings in
2016.’62

‘The making of this report marks the limits of my powers
under the Act in trying to bring about a remedy for an injustice
of the kind Dr Cunningham and Ms Atoms have suffered for so
long. It is now for Parliament to consider whether an
appropriate amendment to the Act is needed to avoid a
recurrence of the situation in which the only two State
agencies that can take adequate steps to address and deal
with obvious and proved unlawful and malicious conduct by
public officers, the Commission and the Police, fail to do so.’63

62

63

Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report on a complaint by Dr Robert Cunningham and Ms Catherine Atoms, 12
October 2017, p. 9.
ibid.
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Recommendations for legislative change

The efficiency and timeliness of the current appointment process for Commissioners and Parliamentary Inspectors of the CCC - 14 September 2017
Report detail

Recommendations for amendments64

Government response65

This report involves tabling the previous
Joint Standing Committee’s report of the
same name, which was tabled in the
39th Parliament on 15 November 2016,
in order to obtain a government
response.

Recommendation 1

In relation to recommendation 1: the
Government will consider a proposal to
amend the CCM Act to allow for the
appointment of Deputy or Assistant
Commissioners to assist the Commissioner
with the day to day work of the Commission.

The Attorney General prepare an amendment to the Corruption, Crime and
Misconduct Act 2003 to allow for the appointment of a Deputy or Assistant
Commissioner to assist the Commissioner in the day to day work of the
Corruption and Crime Commission.
Recommendation 2
The Attorney General prepare an amendment to sections 9(3a)(a) and 9(3b)
of the Corruption, Crime and Misconduct Act 2003 to:
1. remove the role of a nominating committee in the appointment process for
Commissioners and Parliamentary Inspectors; and
2. in lieu thereof, mandate that the Premier propose one name from a list of
three people to the Committee for its bipartisan and majority support.

64

65

In relation to recommendation 2: the
Government will consider a proposal to
amend the appointment process so as to
remove the nominating committee from the
appointment process given the support that
this proposal has received.

Joint Standing Committee on the Corruption and Crime Commission, The efficiency and timeliness of the current appointment process for Commissioners and Parliamentary
Inspectors of the CCC, 14 September 2017, p. 4 and p. 6 respectively.
Hon John Quigley MLA, Attorney General, Government response to The efficiency and timeliness of the current appointment process for Commissioners and Parliamentary
Inspectors of the CCC, 13 March 2018, p. 2.
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Chapter 3

Reports tabled by the Joint Standing Committee on the Corruption and Crime Commission during the 39th Parliament
Public hearing with the Police Commissioner on the CCC’s report on an incident at the East Perth Watch House – 25 February 2016
Report detail66

Recommendations for amendments67

Government response68

This report found that there
were two substantial delays
amounting to 16 months during
the Corruption and Crime
Commission’s process of
investigating and reporting the
incident at the East Perth
Watch House. These delays
were due to competing urgent
matters, in part due to the
tardiness in the appointment of
a substantive Commissioner
until April 2015, and the need
for two Acting Commissioners
to work on a rostered basis
whilst continuing to manage
their private practices outside
of the Commission.

Recommendation 1

The Government notes that with the appointment of Commissioner McKechnie QC and the
transfer of jurisdiction for minor misconduct and the education and prevention function
from the CCC to the Public Sector Commissioner on 1 July 2015 the difficulties which led to
the CCC’s delay in completing its investigation into the incident at the Watch House are
unlikely to reoccur. Notwithstanding this, the Government is supportive of the Joint
Standing Committee’s recommendation to amend the Corruption and Crime Commission
Act 2003 (CCM Act) to allow for the appointment of a Deputy (or Assistant) Commissioner.
Whether the appointment of a person to that new office needs to occur immediately
following the amendment can be considered separately once the impact on the CCC’s
workload of the transfer of functions to the Public Sector Commissioner has been assessed
and consideration has been given to whether the CCC’s workload may increase with the
conferral on it of other functions which are currently being considered.

The Attorney General prepare an
amendment to the Corruption, Crime
and Misconduct Act 2003 to allow for
the appointment of a Deputy
Commissioner to assist the Corruption
and Crime Commissioner in the day to
day work of the Commission, and to
ameliorate difficulties created by delays
in the appointment of future
Commissioners.
Recommendation 2
The Attorney General prepare an
amendment to sections 9(3a)(a) and
9(3b) of the Corruption, Crime and
Misconduct Act 2003 to remove the role
of a nominating committee and allow
the Government to propose one name of
a suitable Commissioner to the Joint
Standing Committee for its
consideration.

The Government is supportive of amending the CCM Act to remove the role of the
nominating committee in the process for the appointment of new Commissioners so that
the Premier may propose one name of a suitable Commissioner to the Joint Standing
Committee for its consideration. The Government also considers that an equivalent
amendment should be made to the CCM Act to remove the role of the nominating
committee in the process for the appointment of new Parliamentary Inspectors. Further, it
is proposed that appointments to the position of Deputy (or Assistant) Commissioner will be
made following the same process as will be followed for appointments to the office of
Commissioner.
The Government will move to make these amendments as part of a package of
amendments to the CCM Act which is presently being considered.

66 Joint Standing Committee on the Corruption and Crime Commission, Public hearing with the Police Commissioner on the CCC’s report on an incident at the East Perth Watch
House, 25 February 2016, p. 15.
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Recommendations for legislative change

The efficiency and timeliness of the current appointment process for Commissioners and Parliamentary Inspectors of the CCC – 15 November 2016
Report detail 69

Recommendations for amendments

Government response

As identified above, this report by the 39th Joint Standing Committee
was tabled again in the 40th Parliament. The recommendations
regarding change to the CCM Act were reproduced in the report by
the 40th Joint Standing Committee—these recommendations and the
government response are listed above.

See page 23.

See page 23.

The 39th Joint Standing Committee identifies in the report that it has
made two similar recommendations to those it has made in earlier
reports. These similar recommendations are found in Public hearing
with the Police Commissioner on the CCC’s report on an incident at the
East Perth Watch House (tabled 25 February 2016), which is
addressed below.

67 Joint Standing Committee on the Corruption and Crime Commission, Public hearing with the Police Commissioner on the CCC’s report on an incident at the East Perth Watch
House, 25 February 2016, p. 16.
68 Hon Michael Mischin MLC, Attorney General, Government response to Public hearing with the Police Commissioner on the CCC’s report on an incident at the East Perth Watch
House, 18 April 2016, p. 1.
69 Joint Standing Committee on the Corruption and Crime Commission, The efficiency and timeliness of the current appointment process for Commissioners and Parliamentary
Inspectors of the CCC, 15 November 2016, Chair’s foreword.
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Chapter 3

Recent amendments to the Corruption and Crime Commission Act 2003: Some implications for Western Australia’s integrity framework – 18 June 2015
Report detail 70

Recommendation for amendment 71

Government response 72

The transfer of minor misconduct matters to the Public Sector
Commissioner leaves a gap in the oversight of the handling of
such matters. The current oversight function in relation to
matters that will now be known as minor misconduct is
provided for under Section 216A of the CCC Act. This section
provides for the establishment of the Joint Standing
Committee which as part of its function is to report to
Parliament on the exercise of the functions of the CCC and the
Parliamentary Inspector of the Corruption and Crime
Commission (Parliamentary Inspector). The new CCM Act,
however, does not provide any formal mechanism for an
external agency or body to oversight the PSC’s investigation of
minor misconduct matters.

Recommendation 3

There are already a number of frameworks available for an
independent examination of allegations against the Public
Sector Commissioner:

The Attorney General propose an
amendment to the Corruption, Crime and
Misconduct Act 2015 to empower the
Corruption and Crime Commission to
receive allegations of minor misconduct
against the Public Sector Commissioner.

Similarly, the Bill sought no change to the functions, duties and
powers of the Parliamentary Inspector that are currently
contained in Part 13 of the CCC Act, and as such the
Parliamentary Inspector would not be able to assess
complaints about the actions of the Public Sector
Commissioner.



the investigative framework of the Public Interest
Disclosure Act 2003, whereby allegations can be made
to the CCC, Police, Auditor General or Ombudsman;



the Auditor General and the Ombudsman under their
inherent jurisdiction outside the public interest
disclosure regime;



the ability of any member of Parliament to move a
motion for suspension or removal of the Public Sector
Commissioner, thereby triggering the removal process
provided for in section 18(3) of the Public Sector
Management Act 1994 (PSM Act); and



the Governor’s power to suspend the Public Sector
Commissioner from office, such as if satisfied the
Public Sector Commissioner has been guilty of
misconduct or neglect of duty.

70 Joint Standing Committee on the Corruption and Crime Commission, Recent amendments to the Corruption and Crime Commission Act 2003: Some implications for Western
Australia’s integrity framework, 18 June 2015, Chair’s Foreword.
71 ibid., p. 11.
72 Hon Michael Mischin MLC, Attorney General, Government response to Recent amendments to the Corruption and Crime Commission Act 2003: Some implications for Western
Australia’s integrity framework, 16 September 2015, p. 2.
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Recommendations for legislative change

Parliamentary Inspector’s report on misconduct and related issues in the Corruption and Crime Commission – 17 June 2015
Report detail 73

Recommendations for amendment 74

Government response 75

The Parliamentary Inspector’s
report was provided to the
Joint Standing Committee in
response to a number of
serious allegations of
misconduct made against
officers CCC, which were
investigated by the WA Police
Force.

The Parliamentary Inspector recommended:

While it is felt that the situation is unlikely to
repeat itself the Government is also generally
accepting that there are some amendments
which could be made to the Corruption, Crime
and Misconduct Act 2003, particularly in
respect of the powers of the Parliamentary
Inspector, which would also prevent these
problems arising again.

The Parliamentary Inspector
provided this report to the
Committee on 10 June 2015
after receiving a
comprehensive report from
WAPOL on 27 March 2015.

1. to provide the Parliamentary Inspector with the power to certify the provision, in
the public interest, of official information to the Police, or to another external
investigative body, when the Commission or one of its officers is being investigated
for a criminal offence.
2. to provide the Parliamentary Inspector with the function to oversee the
investigation of a complaint made by the Commission, or by its officers, about the
conduct of an officer of an external investigative agency which is investigating the
conduct of the Commission, or its officers.
3. to make it compulsory for the Commission to notify the Parliamentary Inspector of
any Commission misconduct investigation which is proposed to be commenced, or
which has already commenced, in relation to a Police officer, or an officer of another
investigative body, who is investigating the conduct of the Commission, or its
officers.
[The 39th Joint Standing Committee reported that owing to constraints, it had not
had the opportunity to assess the above recommendations for legislative change.
Instead it made the following recommendation.]

The Government also notes that in its Report
No. 18 the Joint Standing Committee identified
other means by which that could occur. The
Government is supportive of the intention of
the Parliamentary Inspector’s proposals to
amend the Corruption, Crime and Misconduct
Act 2003 and intends to further consider both
options and to determine what amendments
need to be made as part of a broader package
of reforms being considered.

Recommendation 1
The Attorney General report to Parliament as to the action, if any, proposed to be
taken by the Government with respect to the three recommendations made by the
Parliamentary Inspector of the Corruption and Crime Commission.

73 Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s report on misconduct and related issues in the Corruption and Crime Commission,
17 June 2015, Chairman’s Foreword.
74 ibid., p. 8.
75 Hon Michael Mischin MLC, Attorney General, Government response to Parliamentary Inspector’s report on misconduct and related issues in the Corruption and Crime Commission,
16 September 2015, p. 1.
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Chapter 3

Improving the working relationship between the Corruption and Crime Commission and Western Australia Police – 26 March 2015
Report detail 76

Recommendations for amendments77

Government response 78

This report was a result of the Joint
Standing Committee’s inquiry
initiated following concerns that
the relationship between the CCC
and the WA Police Force was not
functioning as well as it might.

Recommendation 3

In response to recommendation 3: No action is
proposed to be taken in relation to this
recommendation as there is nothing in the
Report to make the State Government reconsider
its previous position in relation to this issue.

The Attorney General re-consider recommendation 4 in the Joint Standing
Committee’s Report No. 2, as supported by Ms Gail Archer SC, WA Police and
the Corruption and Crime Commission (CCC) “That the CCC Act should be
amended to make it clear that the CCC may include findings of fact in its
reports”, as is the case in interstate and international jurisdictions.
Recommendation 4
The Attorney General should expedite an amendment to the Corruption and
Crime Commission Act 2003 to amend the definition of ‘organised crime’.

In response to recommendation 4: The matter is
still under consideration by the State
Government.

76 Joint Standing Committee on the Corruption and Crime Commission, Improving the working relationship between the Corruption and Crime Commission and Western Australia
Police, 26 March 2015, Chair’s foreword.
77 ibid., p. 15 and p. 19.
78 Government response to Improving the working relationship between the Corruption and Crime Commission and Western Australia Police, 25 June 2015, p. 1.
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Recommendations for legislative change

Ensuring the timely appointment of a new Corruption and Crime Commissioner – 14 August 2014
Report detail 79

Recommendations for amendments 80

Government response 81

The report noted a lack of
permanent CCC Commissioner
and made the observation that
‘having this State’s chief integrity
agency without full-time
permanent leadership is a dire
situation and the Committee calls
upon the Government to take
urgent action to ensure a new
Commissioner is appointed
expeditiously.’

Recommendation 1

Recommendation 1: I note this recommendation. Although I
am of the opinion that section 10(1) of Corruption and Crime
Commission Act 2003 (WA) (the CCC Act) is clear on the
issue, I will seek further advice and, if necessary, pursue
amendments to give effect to the recommendations.

The Attorney General consider broadening section 10(1) of the
Corruption and Crime Commission Act 2003 to put beyond doubt the
appropriateness of considering senior lawyers for appointment to the
position of Commissioner of the Corruption and Crime Commission.
Recommendation 2
The Attorney General introduce an urgent Bill to repeal schedule 2,
section 3(5) and schedule 3, section 3(4) of the Corruption and Crime
Commission Act 2003 to allow the Commissioner of the Corruption
and Crime Commission and the Parliamentary Inspector of the
Corruption and Crime Commission to retain any judicial pension
applicable while additionally being remunerated at the rate of a
Supreme Court judge.
Recommendation 3
The Attorney General prepare an amendment to the Corruption and
Crime Commission Act 2003 to allow for the appointment of a Deputy
Commissioner to assist the Commissioner in the day to day work of
the Commission and to ameliorate difficulties created by delays in the
appointment of future Commissioners.
Recommendation 4
The Attorney General prepare an amendment to sections 9(3a)(a) and
9(3b) of the Corruption and Crime Commission Act 2003 to remove the
role of a nominating committee and allow the Government to propose
one name of a suitable Commissioner to the Joint Standing Committee
for its consideration.

Recommendation 2: As you know, it has been difficult to
find a high quality permanent Commissioner for the CCC. As
a result, the Premier moved an amendment to the current
Corruption and Crime Commission Amendment (Misconduct)
Bill 2014 to delete Schedule 2 clause 3(5). This will allow a
retired judge to receive the salary of a judge of the Supreme
Court in addition to any pension they may be entitled to
under the Judges’ Salaries and Pensions Act 1950 or any
other Act. The amendments passed the Legislative Assembly
on 15 October 2014, and were introduced to the Legislative
Council on 16 October 2014. I am confident that a suitable
Commissioner will be found once those remuneration
reforms have been enacted.
Recommendation 3: I note this recommendation and will
give consideration to its inclusion in a package of
amendments to be put to Cabinet.
Recommendation 4: I note this recommendation and will
give consideration to its inclusion in a package of
amendments to be put to Cabinet.

79 Joint Standing Committee on the Corruption and Crime Commission, Ensuring the timely appointment of a new Corruption and Crime Commissioner , 14 August 2014, Chair’s
foreword.
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Chapter 3

WA Police’s use of Part 4 ‘exceptional powers’ in the Corruption and Crime Commission Act 2003 – 10 April 2014
Report detail82

Recommendations for amendments83

Government response84

This report finds that an amended
definition of organised crime within
the Corruption and Crime
Commission Act 2003 (CCC Act)
would encourage the WA Police
Force to make greater use of the Part
4 powers in the CCC Act.

Recommendation 1

In relation to recommendation 1: I note this recommendation and will give
consideration to the inclusion of an amendment to broaden the scope of
the definition of organised crime within a package of amendments to be
put to Cabinet in the near future. However, as regards any further
amendments that relate to the Corruption and Crime Commission’s (CCC’s)
role in serious and organised crime I will defer further consideration until
the full impact of new legislation, including the Criminal Investigation
(Covert Powers) Act 2012 (WA) and the Criminal Organisations Control Act
2012 (WA), together with improvements to the CCC’s application process
and costs can be properly assessed.

It also finds that the Corruption and
Crime Commission Act 2003 fails to
discourage organised crime groups
from re-fortifying premises
previously dismantled by the WA
Police Force.

The Attorney General should amend the definition
of organised crime within the Corruption and Crime
Commission Act 2003. A new definition should allow
WA Police to apply for Part 4 powers to include
suspected crime or a crime that is likely to occur.
Recommendation 2
The Attorney General amend the Corruption and
Crime Commission Act 2003 to prevent the refortification of premises previously dismantled by
WA Police.

In relation to recommendation 2: I note this recommendation and will give
full consideration to its inclusion in a package of amendments to be put to
Cabinet in the near future.

80 Joint Standing Committee on the Corruption and Crime Commission, Ensuring the timely appointment of a new Corruption and Crime Commissioner , 14 August 2014, p. 11, p. 14
and pp. 17-18.
81 Hon Michael Mischin MLC, Attorney General, Government response to Ensuring the timely appointment of a new Corruption and Crime Commissioner, 14 November 2014, pp. 1-2
82 Joint Standing Committee on the Corruption and Crime Commission, WA Police’s use of Part 4 ‘exceptional powers’ in the Corruption and Crime Commission Act 2003, 10 April
2014, p. 12 and p. 25.
83 ibid., p. 14 and p. 25.
84 Hon Michael Mischin MLC, Government response to WA Police’s use of Part 4 ‘exceptional powers’ in the Corruption and Crime Commission Act 2003, 22 July 2014, p. 1.
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How the Corruption and Crime Commission handles allegations and notifications of Police misconduct – 20 June 2013
Report detail

Recommendations for amendments85

Government response86

The Joint Standing
Committee in the 38th
Parliament tabled a
report of the same
title on 15 November
2012.

Recommendation 1

The Joint Standing
Committee in the 39th
Parliament tabled this
report, in order to
obtain a government
response to the
Committee’s
recommendations.

a) to aid the efforts of the WA Police to combat and reduce the
incidence of organised crime; and

Recommendation 1: I will be introducing a separate Bill into Parliament in
the Spring session that will propose the transfer of the CCC’s responsibility
for public sector misconduct, and the CCC’s responsibilities for corruption
prevention and education, to the Public Sector Commissioner. This will
mean, in the first instance, that the CCC will be able to devote more
attention to the oversight of police misconduct investigations. This,
together with your Committee’s observation that the current
Commissioner is placing increased emphasis on police oversight, would
appear to obviate the need for the Committee’s proposed amendment to
Section 7A of the CCC Act 2003.

Section 7A of the Corruption and Crime Commission Act 2003
should be amended so as to read:
7A. Act’s purposes
The main purposes of this Act are –

b) to improve continuously the integrity of the Western Australian
public sector, and in particular the WA Police.
Recommendation 2
The Corruption and Crime Commission Act 2003 should be
amended to allow for the appointment of a full-time Deputy
and/or Assistant Commissioner of the Corruption and Crime
Commission to whom specific functions may be delegated by the
Commissioner, and who is able to act as the Commissioner in his
absence.
Recommendation 3
The Corruption and Crime Commission Act 2003 should be
amended to require the role of the Corruption and Crime
Commission’s Executive Director to be performed by someone
who meets the same criteria for appointment to the role of
Commissioner. This would allow the Executive Director to be an
Acting Commissioner in the Commissioner’s absence.
Recommendation 4
The Corruption and Crime Commission Act 2003 should be
amended to make it clear that the Corruption and Crime
Commission may include findings of fact in its reports.
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Recommendation 2: As mentioned in my response to Recommendation 1,
the proposed move of responsibility for public service misconduct
investigations as well as prevention/education functions will have
significant workload impact on the CCC which will have to be assessed
more closely once the transfer has been effected. With this in mind, as well
as existing provisions for the appointment of Acting Commissioners and
Assistant Commissioners, I cannot, at this point in time, see a need for a full
time Deputy Commissioner. I will review the situation once the Bills I intend
to introduce during the Spring session have been in operation for a
reasonable period of time.
Recommendation 3: This proposal is unwise as it could lead to blurring
between the two positions. It also appears unnecessary as either an Acting
Commissioner or an Assistant Commissioner (under proposed legislation)
can act and have the full powers of the Commissioner.
Recommendation 4: Unless there is an element of the argument
supporting this Recommendation not clearly articulated in the Report, I
cannot see the need for such an amendment in the light of the provisions
contained in Section 18 of the current Act, as well as proposed
amendments contained in the 2012 CCC Amendment Bill.

Chapter 3

Proceeds of crime and unexplained wealth: A role for the Corruption and Crime Commission? – 20 June 2013
Report detail

Recommendations for amendments87

Government response88

The Joint Standing Committee in the 38th
Parliament tabled a report of the same
title on 28 June 2012. The Joint Standing
Committee in the 39th Parliament tabled
this report, in order to obtain a
government response to the Committee’s
recommendations.

Recommendation 1

The report identified ‘noted deficiencies in
the present Corruption and Crime
Commission Act 2003 would need to be
addressed if the CCC is to prove more
effective than the current model. Any new
role undertaken by the CCC will require
either an increase in the CCC’s resources
or else a reduction of existing tasks.’89

[Although this recommendation concerns the Criminal Property Confiscation Act
2000, it is relevant in considering recommendation 2.]

A Bill will be introduced into the
Spring session of the 39th
Parliament which will incorporate
those elements of the 2012 CCC
Amendment Bill 2012 concerned
with criminal property confiscation
and unexplained wealth. The Bill will
retain the DPP’s role in applications
for unexplained wealth declarations
as it would be prudent for it to be
able to pursue such an application if
it is prosecuting members of a
criminal organisation, but does not
have prima facie evidence of a crime
against a person associated with
that organisations.

The Criminal Property Confiscation Act 2000 should be amended so as to invest the
functions conferred upon the Director of Public Prosecutions in sections 11-14 upon
the Commissioner of the Corruption and Crime Commission. This would allow the
CCC to conduct – on application by the WA Police Commissioner – investigations of
unexplained wealth into targets identified by the WA Police. These functions could
then be removed from the ambit of the DPP.

Recommendation 2
The Corruption and Crime Commission Act 2003 should be amended to give the CCC
the power to initiate civil proceedings, and to freeze and maintain custody over
property, so as to enable the CCC to investigate unexplained wealth in line with the
provisions of sections 11-14 of the Criminal Property Confiscation Act 2000.

85 Joint Standing Committee on the Corruption and Crime Commission, How the Corruption and Crime Commission handles allegations and notifications of Police misconduct, 20
June 2013, pp. xiii-xiv.
86 Hon Michael Mischin MLC, Government response to How the Corruption and Crime Commission handles allegations and notifications of Police misconduct, 30 July 2013, pp. 2-3.
87 Joint Standing Committee on the Corruption and Crime Commission, Proceeds of crime and unexplained wealth: A role for the Corruption and Crime Commission?, 20 June 2013, p.
xiv.
88 Hon Michael Mischin MLC, Government response to Proceeds of crime and unexplained wealth: A role for the Corruption and Crime Commission?, 30 July 2013, p. 1.
89 Joint Standing Committee on the Corruption and Crime Commission, Proceeds of crime and unexplained wealth: A role for the Corruption and Crime Commission?, 20 June 2013,
Chair’s foreword.
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Recommendations for legislative change

Ms M.M. Quirk, MLA
CHAIR
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Appendix One
Committee’s functions and powers
3.4

By concurrence between the Legislative Assembly and the Legislative Council, the Joint
Standing Committee on the Corruption and Crime Commission was established on 15 June
2017.

3.5

The Joint Standing Committee’s functions and powers are defined in the Legislative
Assembly’s Standing Orders 289-293 and other Assembly Standing Orders relating to
standing and select committees, as far as they can be applied. Certain standing orders of the
Legislative Council also apply.

3.6

It is the function of the Joint Standing Committee to a) monitor and report to Parliament on the exercise of the functions of the Corruption
and Crime Commission and the Parliamentary Inspector of the Corruption and
Crime Commission;
b) inquire into, and report to Parliament on the means by which corruption prevention
practices may be enhanced within the public sector; and
c) carry out any other functions conferred on the Committee under the Corruption,
Crime and Misconduct Act 2003.

3.7

The Committee consists of four members, two from the Legislative Assembly and two from
the Legislative Council.
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Appendix Two
Stakeholder feedback
Name

Position

Organisation

Feedback

Ms Caroline Spencer

Auditor General

Office of the Auditor
General

Appendix Three

Hon John McKechnie
QC

Commissioner

Corruption and Crime
Commission

Appendix Four

Ms Rikki Hendon

General Secretary

Community and Public
Sector Union, Civil Service
Association

Appendix Five

Dr Robert Cunningham

Private citizen

n/a

Not public

Ms Catherine Fletcher

Information
Commissioner

Office of the Information
Commissioner

Appendix Six

Dr David Cox

Chair

Law Reform Commission
of Western Australia

No response provided

Mr David Price

Chief Executive Officer

Law Society of Western
Australia

No response provided

Ms Margaret Howkins

Director

Civil Liberties Australia –
WA

Appendix Seven

Hon Michael Murray
AM QC

Parliamentary
Inspector

Office of the
Parliamentary Inspector
of the Corruption and
Crime Commission

Appendix Eight

Mr Chris Field

Ombudsman

Ombudsman Western
Australia

Appendix Nine

Ms Sharyn O’Neill

Public Sector
Commissioner

Public Sector Commission

Appendix Ten

Ms Debbie Cole

Executive Officer

WA Bar Association

No response provided

Mr Chris Dawson APM

Commissioner of Police

WA Police Force

Appendix Eleven

Mr Harry Arnott

President

WA Police Union

No response provided
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Office of the Auditor General
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Appendix Four
Corruption and Crime Commission
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Appendix Five
Community and Public Sector Union, Civil Service Association of WA
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Appendix Three
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Appendix Six
Office of the Information Commissioner
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Appendix Three
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Appendix Three
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Appendix Seven
Civil Liberties Australia – WA
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Appendix Three
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61

Appendix Eight
Office of the Parliamentary Inspector of the Corruption and Crime
Commission
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Appendix Three
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Appendix Three

Appendix Nine
Ombudsman Western Australia
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Appendix Ten
Public Sector Commission
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Appendix Three

68
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Appendix Eleven
Western Australia Police Force
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