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Glossary

Adjudicator A person registered to conduct adjudications under the Construction Contracts Act 2004 (WA) (CCA), 
or equivalent written law of another jurisdiction. 

Appointer A person or body prescribed by the Construction Contracts Regulations 2004 (WA) (CCR)to appoint 
adjudicators.

Authorised Nominating 
Authority

A person or body appointed under a written law of another jurisdiction to appoint adjudications. 

BCI Code Western Australian Building and Construction Industry Code of Conduct 2016.

Building Commissioner An executive office created under section 85 of the Building Services (Compliant Resolution and 
Administration) Act 2011 (WA) (BSCRA Act) and located within the Department of Mines, Industry 
Regulations and Safety (DMIRS).

BSR Act Building Services (Registration) Act 2011 (WA) (BSR Act).

Building service provider A registered building service practitioners or contractor, as defined in the BSR Act, s. 3. 

Collins Report Final Report – Independent Inquiry into Construction Industry Insolvency.

Commonwealth The Australian Government, its departments, agencies or relevant bodies.

Contractor The term used to describe the party contracted to carry out construction work or supply goods and 
services. A contractor may be a head contractor, subcontractor, sub-subcontractor or supplier. 

Construction work Includes work as defined in section 3 of the CCA, or equivalent written law of another jurisdiction. 

Construction contract A contract or other agreements as defined in section 3 of the CCA, or equivalent written law of 
another jurisdiction. 

Government The Government of Western Australia.

Head contractor The party who carries out, or agrees to carry out, construction work or supply good and services for 
an owner under a head contract. 

Murray Report Mr John Murray AM, Review of Security of Payment Laws: Building Trust and Harmony. 

Parliament The Parliament of Western Australia.

Principal The term used to describe the party contracting for the carrying out of construction work or supply 
goods and services. A principal may be an owner, head contractor or subcontractor. In many cases, 
a party may act as both a principal and contractor on a construction project. 

Private project(s) A construction project in WA other than a public works project. 

Public work project(s) A construction project in WA that is wholly or partly funded by the Government. 

Register The Building Commissioner’s register of persons who are registered, or have been registered, under 
the BSR Act (BSR Act 2.29). 

Stakeholder(s) Individual(s) or organisation(s) invited to be members of the IAG or to contribute to the consultation 
process undertaken. 

Subcontractor A person (natural or corporate) who carries out, or agrees to carry out, construction work or 
supply goods and services under a construction contract otherwise than as a head contractor. 
A subcontractor can include a sub-subcontractor or supplier. 



04

Cost Benefit Analysis of Security of Payment Reform for the Building and Construction Industry

1. Executive summary
1.1 Purpose of this study
The Department of Mines, Industry 
Regulation and Safety (DMIRS) engaged 
Deloitte Access Economics to undertake 
a cost benefit analysis (CBA) of 
proposed Security of Payment reform 
in the Western Australian building and 
construction industry. The objective of 
the CBA is to estimate the net economic 
benefits associated with the proposed 
regulatory reforms. In Western Australia, 
all proposals to enact new or amend 
legislation or regulations must be reviewed 
under the Regulatory Impact Assessment 
(RIA) process. The RIA process is designed 
to improve the quality of regulation by 
ensuring that relevant decision makers 
are fully informed when making decisions 
in respect of regulatory instruments. 
An element of the RIA process is the 
economic analysis of the proposed 
regulatory change, as set out in this report.

1.2 Background
The building and construction industry is 
a significant source of employment and 
income for the WA economy. In the first 
quarter of 2020, the industry employed 
around 8% of the WA workforce, and 
contributed around 6.5% to Western 
Australia’s Gross Value Added1. Activity in 
the construction sector can be highly 
volatile, reflecting the nature of major 
projects in WA, and the cyclicality of the 
residential housing market. In WA, 19% of 
all businesses are engaged in the building 
and construction industry,2 making it the 
largest sector in WA. 

This largely reflects the high number 
of small businesses and sole traders 
engaged in construction.

The Australian building industry tends 
to operate on a ‘project-based’ structure, 
characterised by the involvement of 
multiple firms. In project-based industries, 
the delivery of projects to clients typically 
requires a head contractor to purchase 
services from other contractors for ‘sub-
projects’, as well as expertise from multiple 
external trade suppliers. This model allows 
for increased specialisation in the industry 
and flexibility in the delivery of projects. 
Figure 1.1 provides a stylised example 
of this project hierarchy.

1 Australian Bureau of Statistics, Cat. 6202.0 Labour Force
2 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018

Subcontractor

Sub-subcontractors 
and suppliers

Figure 1.1: Stylised construction project hierarchy

Source: John Fiocco Report to the Minister of Commerce, 2018

Principal

Head Contractor
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3 ASIC, Australian Insolvency Statistics; Statistical Report Series 3.2, 2009/10 - 2018/19

The large number of small operators 
combined with the cyclical nature of 
the construction industry contributes 
to a higher than average insolvency 
rate. Within WA, ASIC estimates that, 
on average, around 148 construction 
insolvencies have occurred each year over 
the 10 years to FY2019. This resulted in an 
estimated industry-wide loss of between 
$154.5m and $362.1m per year3 over 
the same period. Insolvencies are likely 
worsened by multiple industry issues 
relating to its structure (described above), 
a high level of competition, the degree 
to which contractual money is at risk, a 
lack of business acumen amongst some 
contractors, and 'phoenixing'. 

Despite existing regulation, issues 
regarding timely payments for work and 
materials supplied in the building and 
construction industry likely contributes 
to the high levels of insolvency. This issue 
is known as ‘security of payment’ and 
relates to the risk of not receiving 
payment for work completed. This issue 
concerns all parties in the building and 
construction value chain including owners, 
head-contractors, subcontractors, sub-
subcontractors and suppliers.

1.3 Proposed security of payment 
reform
To address these issues, the WA State 
Government plans to introduce the Building 
and Construction Industry (Security 
of Payment) Bill 2020 (the Bill) before 
parliament to amend the existing regulatory 
framework. The Bill includes various 
measures to address Security of Payment 
issues in Western Australia, most notably:

 • Changes to payment terms to reduce 
long payment timeframes

 • Introduction of a Retention Trust Fund 
(RTF) scheme to project contracts

 • Amendments to the Building Services 
(Registration) Act 2011 around the 
treatment of building services debt

 • Permanent or temporary exclusion of 
contractors and individuals if certain 
events of financial failure have occurred.

1.4 Framework for cost benefit 
analysis 
The CBA compares the incremental 
costs and benefits associated with the 
Security of Payment reform in the building 
and construction industry including 
for residential building, non-residential 
building and engineering construction 
projects over a 11-year assessment period 
from FY2021-2031. This period reflects the 
preferred 10-year timeline for regulatory 
impact assessment by the Department 
of Prime Minister and Cabinet, with an 
additional year (FY2021) to capture the 
implementation efforts. 

The key source of measurable benefit 
arising from the reforms is the potential 
for reduced costs for subcontractors in 
managing working capital. This will be 
realised by a number of proposed reform 
measures that are expected to increase the 
timeliness and reliability of payments down 
the contractual chain.

Additionally, four benefits are considered 
qualitatively due to limitations in accurately 
estimating monetised benefits: 

 • Project procurement cost savings 
facilitated by reduced risk premiums 
incorporated into contract pricing

 • Amendments to the Building Services 
(Registration) Act 2011 (BSR) relating to 
exclusion of corporations and individuals 
to reduce fraudulent, unethical and poor 
business practices in the sector

 • Amendments to the BSR relating to 
the building services debt to increase 
incentive for parties to pursue monies 
claimed and ultimately reduce the 
prevalence of delayed payments 

 • Other benefits supported by changes 
to the Act resulting from realigned 
incentives.

The CBA also considers two costs which are 
attributable to the regulatory reforms: 

 • the cost of ongoing administration/
compliance of legislation 

 • reduced benefits from the requirement to 
secure retention monies in trust accounts.

1.5 Analysis outcomes

1.5.1 Summary of the cost benefit 
analysis outcomes
The Security of Payment reform is 
estimated to yield a Benefit Cost Ratio 
(BCR) of 2.0. This means that for every 
$1.00 of costs associated with the 
legislation, $2.00 of benefits is expected 
to be achieved. The positive BCR and 
Net Present Value (NPV) is underpinned 
by reduced costs for subcontractors in 
managing working capital and stems mostly 
from transactions in the engineering 
sub-sector of the construction industry.

This benefit accrues from the lower 
borrowing costs associated with faster 
payment of monies owed through the 
contractual chain. However, the CBA also 
recognises the disbenefits that accrue 
to primary contractors from needing 
to disburse funds more quickly, as well 
as earning lower returns from funds 
deposited in trust.

Table 1 summarises the benefits and costs 
estimated in the analysis in present value 
terms.
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Table 1 Summary of CBA outcomes, 2020-21 $m dollars, present value terms 

1.5.2 Sensitivity testing
Three sensitivity tests were undertaken by 
varying the key assumptions in the baseline 
analysis. These included: 

 • Varying the discount rate: The impact 
on the BCR of applying an alternative 
discount rate of 4% and 10% was 
investigated. All three cases yield a BCR 
of 2.0, as the timing of costs and benefits 
scale uniformly with changes in the 
discount rate.

 • Varying the level of compliance 
with progress payment deadlines: 
The baseline analysis assumes full 
compliance across the sector with 
proposed changes to payment terms, 
and hence all progress payments 
are assumed to be made on time in 
the project case. This sensitivity test 
examines the impact that only 80% 
and 90% compliance is achieved for 
the proposed reforms (i.e. progress 
payment delays of 12 and 6 days in the 
project case respectively against the new 
payment periods). This yields a BCR of 
1.7 and 1.8 respectively.

 • Varying of overdraft account interest 
rate costs: The rate of interest charged 
on overdraft accounts of head and 
subcontractors are key assumptions 
that drive the net economic benefits. 
These rates were tested on a lower 
case and higher case for both head 
contractors and subcontractors. 
These changes have a substantial impact 
on the BCR (1.5 in the lower case and 
1.8 for the higher case). This reflects the 
fact that the primary benefit - reduced 
costs in working capital - are driven 
by the interest rate charge on delayed 
payments. In particular, the narrower 
the interest rate differential between the 
head contractor and subcontractor, the 
smaller the net benefit. 

CBA COMPONENT
Building 
Residential

Building 
Non-Residential

Engineering Total

Total benefits $70.3 $252.9 $394.3 $717.5 

Reduced costs in working capital allowance $70.3 $252.9 $394.3 $717.5 

Government -- -- -- -- 

Head contractors ($101.6) ($365.3) ($569.5) ($1,036.4)

Subcontractors $171.9 $618.2 $963.8 $1,753.8 

Total costs ($33.7) ($145.1) ($174.9) ($353.6)

Cost of ongoing administration/compliance ($21.8) ($103.2) ($110.0) ($235.0)

Government ($3.9) ($3.9) ($3.9) ($11.6)

Head contractors ($3.6) ($41.3) ($32.2) ($77.2)

Subcontractors ($14.3) ($58.0) ($74.0) ($146.2)

Reduced benefits from securing 
retention monies in trust account

($11.9) ($41.9) ($64.8) ($118.6)

Government -- -- -- -- 

Head contractors ($11.9) ($41.9) ($64.8) ($118.6)

Subcontractors -- -- -- -- 

Net Present Value (NPV) $36.7 $107.8 $219.4 $363.9 

Benefit Cost Ratio (BCR) 2.1 1.7 2.3 2.0 
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2. Context
2.1 Purpose of this report
The Department of Mines, Industry 
Regulation and Safety (DMIRS) engaged 
Deloitte Access Economics to undertake 
a cost benefit analysis (CBA) of proposed 
Security of Payment reform in the Western 
Australian building and construction 
industry. The objective of the CBA is 
to estimate the net economic benefits 
associated with the proposed regulatory 
reforms. In Western Australia, all proposals 
to enact new or amend legislation or 
regulations must be reviewed under 
the Regulatory Impact Assessment (RIA) 
process. The RIA process is designed 
to improve the quality of regulation by 
ensuring that relevant decision makers 
are fully informed when making decisions 
in respect of regulatory instruments. An 
element of the RIA process is the economic 
analysis of the proposed regulatory change, 
as set out in this report. 

2.2 Background
The building and construction 
industry is a significant source of 
employment and income for the WA 
economy. In the first quarter of 2020, 
the industry employed around 8% of the 
WA workforce, and contributed around 
6.5% of Western Australia’s Gross Value 
Added.4 Activity in the construction sector 
can be highly volatile, reflecting the binary 
nature of major projects in WA, and the 
cyclicality of the residential housing market.

In WA, 19% of all businesses are engaged 
in the building and construction industry5, 
making it the largest sector in WA. 
This largely reflects the high number of 
small businesses and sole traders engaged 
in construction. 

The large number of small operators 
combined with the cyclical nature of the 
construction industry contributes to a 
higher than average insolvency rate. Within 
WA, ASIC estimates that, on average, 
around 148 construction insolvencies 
have occurred each year over the 10 years 
to FY2019. This resulted in an estimated 
industry-wide loss of between $154.5m 
and $362.1m per year6 between 2009/10 
and 2018/19. 

A 2015 report by the Commonwealth 
Senate Standing Committee on Economics 
(The Senate Committee) regarding 
insolvency in the Australian building 
and construction industry (The Senate 
Report) noted that the rate of insolvencies 
in Australian building and construction 
industry is out of proportion to its share 
of national output.

The Senate Report suggested that over 
the decade from 2005-2015, the building 
and construction industry accounted 
for between 8%-10% of annual GDP and 
roughly the same proportion of total 
employment. However, over the same 
period the industry accounted for between 
20-25% of all insolvencies in Australia.

Insolvencies in the building and 
construction industry can result from 
a number of factors (Figure 2.1). The 2018 
Fiocco Report found these to include 
poor business processes, poor contract 
management (for example undocumented 
and/or disputed variations), lack of financial 
management and forecasting capability, 
and competition for volume resulting in 
low margins. The latter often leads to those 
with the least bargaining power or ability 
to manage risk, shouldering most of it.7

4 Australian Bureau of Statistics, Cat. 6202.0 Labour Force
5 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
6 ASIC, Australian Insolvency Statistics; Statistical Report Series 3.2, 2009/10 - 2018/19
7 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
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Figure 2.1: Initial external administration reports for construction industry – nominated causes of failure (WA), 5-year average to FY2019
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Source: ASIC, Australian Insolvency Statistics, Series 3.2
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2.2.1 Payment hierarchy
The Australian building industry tends to 
operate on a ‘project-based’ structure, 
characterised by the involvement of 
multiple firms. 

In project-based industries, the delivery of 
projects to clients typically requires a head 
contractor to purchase services from other 
contractors for ‘sub-projects’, as well as 
expertise from multiple external trade 
suppliers. 

This model allows for increased 
specialisation in the industry and flexibility 
in the delivery of projects. Figure 2.2 
provides a stylised example of this project 
hierarchy.

Figure 2.2: Stylised construction project hierarchy

Source: John Fiocco Report to the Minister of Commerce, 2018

Principal

Head Contractor

Subcontractor

Sub-subcontractors 
and suppliers
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Under this arrangement, head contractors 
in the building and construction industry 
often act as ‘systems integrators’ as 
they take responsibility for actively 
coordinating a network of subcontracts. 
Thus, building and construction projects 
are characterised by a hierarchical chain 
of contracts involving cascading payment 
obligations. Under this hierarchy, the 
principal pays the head contractor, 
the head contractor then pays the 
subcontractor and the subcontractor then 
pays sub-subcontractors and suppliers.

2.2.2 Existing legislative framework 
The current legislative framework for 
regulating security of payments in Western 
Australia is the Construction Contracts Act 
2004 (CCA) and the Construction Contracts 
Regulations 2004, also known as the ‘West 
Coast’ model.

The ‘West Coast’ model provides no 
statutory payment system, but rather 
gives primacy to the parties’ agreed 
contractual payment regime. Where no 
progress payment is made in response to 
a payment claim within the time stipulated 
in the contract, the claimant has limited 
opportunities to immediate legal recourse 
and, unless the contract permits, no right 
to suspend works. 

Under the ‘West Coast’ model, failing or 
omitting to serve a response to the payment 
claim does not affect the right of a party 
who is served with an application to lodge 
a response for an adjudication. Further, 
where an amount is not paid within time or 
at all in response to a payment claim, there 
is no ability for the party to enforce the 
debt as a deemed debt through a court of 
competent jurisdiction. Additionally, there 
are no limitations to the reasons that may 
be stated for withholding payment in a 
response to an adjudication application. 

Under this current framework, the building 
and construction industry has been unable 
to consistently ensure that all participants 
meet contractual obligations to pay in full 
and on time for the proper performance of 
work or materials supplied8. 

Currently, Section 10 of the CCA 
stipulates that permissible contractual 
payment terms are for payments to be 
made within 42 calendar days of claim. 
However, a survey conducted in 2016/17 
by the Australian Small Business and 
Family Enterprise Ombudsman (ASBFEO) 
found that of the 510 respondents with 
businesses in the construction industry9:

 • 44% reported that on average their 
invoices remained unpaid more than 
30 days after the due date

 • 40% reported payment delays of more 
than 60 days

 • 64% said that ‘large/multinational 
businesses’ ‘always’ or ‘frequently’ made 
late payments.

The ASBFEO also found, as part of a survey 
they conducted for the Payment Times 
and Practices Inquiry, that 68% of the 510 
respondents in the construction industry 
needed to borrow or use credit cards to 
manage cash flow due to late payments10.

 2.3 Issues
Despite existing regulation, issues 
regarding timely payment for work 
completed and materials supplied in 
the building and construction industry 
contribute to high levels of insolvency 
observed in the sector. Known as ‘security 
of payment’, this issue affects the entire 
sector given the project-based structure 
of the value chain – from principals to 
head-contractors, subcontractors, sub-
subcontractors and suppliers.

 Analysis undertaken by the Department 
for Mines, Industry Regulation and Safety 
(DMIRS) suggests that security of payment 
risks are elevated in the building and 
construction sector due to a number 
of factors, which are discussed below.

2.3.1 Structure of the Industry
The structure of the building and 
construction industry has undergone 
gradual transformation since the 1950s 
from a sector characterised by “traditional 
builders”, to project managers and 
organisers who manage projects and 
coordinate resources in return for a 
percentage of the construction price.11 
This structure can delay the flow of 
funds down the contractual chain, often 
passing through multiple intermediaries 
before being received by the party that 
performed the work. The 2018 Fiocco 
Report discussed what could be argued 
as a culture of pushing risk down the 
contractual chain (at every level of the 
industry, not only at the head contract 
level)12. Each point along the contractual 
chain is a possible point of delay, business 
failure or commercial dispute, potentially 
reducing the probability that the party at 
the end of the contractual chain will receive 
full payment.

2.3.2 Strong competition
Strong competition in the sector often 
leads to thin profit margins as contractors 
drive down price to secure work. This can 
lead to losses where project scope changes 
and/or additional costs are incurred, for 
which little to no financial buffer exists 
to absorb any such additional expense. 
This can constrain cash flow and erode 
capital reserves for the contractor in 
question, which leads to late or non-
payment to other suppliers. Given the 
structure of the sector (see Figure 2.2), late 
or non-payment by one contractor can 
quickly spread the cash flow challenges of 
one contractor to other parts of the sector.

8 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
9 Australian Small Business and Family Enterprise Ombudsman, Payment Times and Practices Inquiry, 2017
10 Australian Small Business and Family Enterprise Ombudsman, Payment Times and Practices Inquiry, 2017
11 ibid
12 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
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2.3.3 Money at Risk
Money may be considered as having been 
earned, and may have been factored into 
a declared profit, but it remains ‘at risk’ 
until it is received from a counterparty. 
This issue affects creditors in all industries, 
but is particularly prevalent in the building 
and construction sector where the 
extension of trade credit is commonplace, 
and where the use of retention money 
as a form of contractual security is also 
common. Retention money is defined 
as monies withheld from payments due 
to a party lower in the contractual chain 
as security against their fulfilment of 
contractual obligations13.

However, the 2010 Collins Report in New 
South Wales found that money received 
by some head contractors on account of 
work performed by subcontractors, and 
retention money withheld, was used in 
some cases for:14

 • Paying claims related to other jobs

 • Paying off or reducing bank overdrafts 
and other debts

 • Paying a head contractor’s business 
overheads

 • Purchasing property

 • Funding discretionary luxury 
expenditures 

 • Funding speculative development 
activities. 

Even when money received or withheld is 
not used for any of the above purposes, 
the parties to whom such money is owed, 
generally stand as unsecured creditors. 
This means that if a party in the contractual 
chain becomes insolvent, its contractual 
counterparts lower in the chain are unlikely 
to receive any of what is owed to them. 

In 2013, the Reserve Bank of Australia15 
examined the use of trade credit in 
Australian business and determined that 
in the construction industry, approximately 
32% of business assets were made up of 
accounts receivable. This was more than 
any other industry, and highlights the 
extent of the counterparty risk faced within 
the building and construction industry. 

2.3.4 Lack of Business Acumen
The business acumen and financial 
skills of an operator are not given much 
consideration for trades regulated under 
statutory registration frameworks in 
WA16. For builders, the BSR Act divides 
registration requirements into two 
streams: those that apply to building 
contractors and those that apply to 
building practitioners.

Of these, only the registration 
requirements for building practitioners 
includes minimum qualification and 
experience requirements in business 
skills. Under the BSR Regulations there 
are six alternative sets of qualification 
and experience that are considered 
acceptable. Of these six sets, only one 
requires an applicant to have completed 
any business training. As a consequence, 
the level of business acumen among WA’s 
building contractors can vary substantially. 
This holds true for WA’s other registered 
trades, and all unregistered trades17.

This lack of understanding regarding 
business operations and financial 
matters contributes to the high numbers 
of insolvencies observed in the sector, 
while it also underpins the prevalence 
of insufficient margins quoted on work, 
which then proves unsustainable (see 
Section 2.3.2).

2.3.5 Phoenixing
‘Phoenixing’ occurs when a company fails, 
and its director(s) create a new company 
in the same industry. Phoenixing can 
have adverse implications for security of 
payment through two key channels: 

 • Problematic phoenixing: a company 
fails, perhaps due to poor management. 
While there may be no evidence of 
intention to defraud creditors or avoid 
debts in setting up a new entity, the 
resurrection of the company is not 
beneficial to creditors or the industry.

 • Illegal phoenixing: assets from a failed 
company are intentionally transferred to 
a new company to avoid paying creditors, 
tax or employee entitlements. 

In both cases phoenixing heightens 
non-payment risks given little consequence 
to management from failing if operations 
can recommence in the same sector under 
a different entity.

2.4 Market Failure
 The issues discussed in Section 2.3 such 
as the structure of the industry, money 
at risk and phoenixing suggest that market 
failures of information asymmetry and 
moral hazard currently exist in the industry. 
This fundamentally occurs because 
of insufficient information held by those 
involved in the transaction, which creates 
sub-optimal contract structures.

13 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
14 Collins report; Final Report – Independent Inquiry into Construction Industry Insolvency’ (New South Wales Government, November 2012)
15 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
16 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018
17 Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; October 2018



11

Cost Benefit Analysis of Security of Payment Reform for the Building and Construction Industry

2.5 Proposed Reform Changes
The Building and Construction Industry Bill 
(Security of Payment) Bill 2020 will make 
a number of legislative changes to address 
the issues discussed in Section 2.3 above. 
Details of the legislation can be found in 
Appendix B, with a summary provided 
below.

2.5.1 Changes to payment terms
The current legislative framework for 
regulating security of payments in Western 
Australia is the Construction Contracts 
Act 2004 and the Construction Contracts 
Regulations 2004, also known as the 
‘West Coast’ model. The ‘West Coast’ model 
provides no statutory payment system, 
but rather gives primacy to the parties’ 
agreed contractual payment regime. 
Where no progress payment is made in 
response to a payment claim within the 
time stipulated in the contract, the claimant 
has no statutory right to legal action in the 
Magistrates Court, and unless the contract 
permits, no right to suspend works. 

Implementation of an ‘East Coast’ (EC) 
system will provide subcontractors with 
the statutory right to receive monthly 
progress payments and the opportunity 
to take appropriate remedial action against 
untimely payment sooner than is currently 
the case.

Under these changes, the permissible 
contractual payment term is proposed 
to change from 42 calendar days to 
20 business days for principal to head 
contractor, and 42 calendar days to 
25 business days for head contractor 
to subcontractor.

In addition to more timely payment, this 
potentially reduces the negative impact 
of any payment dispute on subcontractor 
cash flow for those further down the 
payment chain. Subsequently, this provides 
reassurance and over time, facilitates a 
reduction in the price premium charged 
for the risk of late or non-payment. 
Respective liabilities further down the 
supply chain may be more reliably fulfilled, 
such as employee superannuation 
payments.

Costs incurred from these reforms 
fall primarily to the principal and head 
contractors as the benefits previously 
enjoyed through a stronger cash flow 
position through delayed payment are 
reduced.

2.5.2 Retention Trust Fund
As part of proposed reforms, principals, 
head contractors and subcontractors 
are required to pay retention monies into 
a Retention Trust Fund (RTF) (for contracts 
valued over $20,000) in order to quarantine 
these from operating cash flow, when 
engaging with a subcontracting entity.

Funds are released to subcontractors 
from the RTF on practical completion and 
at the end of the defect liability period 
(if applicable) as per current industry 
practice. The presence of an RTF benefits 
subcontractors as retention payments are 
protected in the event of insolvency. 

For head contractors and subcontractors, 
the introduction of an RTF scheme 
reduces the financial contagion associated 
with outstanding accounts receivables 
impacting the supply chain by ensuring 
payment for services performed. 

Cost incurred from the introduction 
of an RTF scheme primarily fall upon 
principals and head contractors as 
additional administration, audit and 
compliance costs are introduced, as well 
as changing the management of working 
capital. While costs are primarily borne 
by principals and head contractors, it is 
important to note that depending on the 
sophistication of a project supply chain, 
subcontractors may also incur these 
costs to the extent they employ sub-
subcontractors.

2.5.3 Building services debt
Amendments to the Building Services 
(Registration) Act 2011 (BSR) propose 
to make failure to pay an adjudication 
determination or a judgement debt (other 
than in circumstances where an entity is 
lawfully entitled to withhold payment) a 
disciplinary matter for registered building 
service contractors.

A disciplinary matter can, amongst other 
outcomes, result in the registration of 
the building service contractor being 
suspended for a period, or cancelled 
outright. Either of these actions make 
it unlawful for such a party to continue 
performing work, or to take on new work 
of the type covered by that particular class 
of registration. 

Subcontractors and head contractors 
benefit from this proposed change via 
an increased incentive to pursue monies 
claimed, reductions in the prevalence 
of delayed payments, and subsequent 
improvements in their working capital 
position. There are also lower costs 
associated with the reduced need to 
enforce an adjudication determination. 
Principals also benefit from a reduction 
in the incentives for other parties in the 
supply chain to engage in illegal business 
activities given the heavier penalties 
associated with being caught.

Of course, if a principal, head contractor, 
or subcontractor is facing an adjudication 
determination or judgement debt payment, 
then this debt will be an account payable 
with the consequence that the payment 
of the debt will reduce their working capital 
position.
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2.5.4 Excluding of contractors and 
individuals
Proposed amendments to the BSR would 
give the Western Australian Building 
Services Board the discretionary power 
to declare that a person is temporarily or 
permanently excluded from registration 
as a building service contractor if certain 
events of financial failure have occurred 
within a specified period of time. This 
power to exclude will apply in relation to 
corporations, as well as individuals and 
non-corporate bodies (for example, if 
an individual has experienced personal 
bankruptcy or has been an officer of a 
corporation that became insolvent). 

The exclusion of certain contractors and 
individuals is expected to benefit all parties 
in the supply chain through a reduction 
in possible legal and commercial disputes 
related to non-payment. In particular, 
subcontractors will no longer have to 
enforce an adjudication determination 
through the courts. A reduction in business 
‘phoenixing’ and other illegal activities from 
this change would also benefit all parties 
as the existence of these poor business 
practices would be expected to decline.

2.5.5 Other non-quantifiable reforms 
included in the Act 
Other changes to the Act include bolstering 
the registration framework for building 
service provides and introducing fairer 
contracting practices. This includes 
amending the BSR to enable the 
elevation to a disciplinary matter, any 
contractor who fails to pay (other than 
in circumstances where they are lawfully 
entitled to withhold payment). This creates 
a statutory right of substitution in respect 
of withheld amounts, partially winding 
back what is colloquially referred to as the 
‘mining exclusion’. This gives the Building 
Commissioner the power to prepare and 
publish suggested standard form contracts 
for industry use. 

These other changes to the Act are 
expected to result in lower legal and 
commercial disputes and associated 
resource demand for principals, head 
contractors and subcontractors. Over 
time, this increased confidence across the 
industry would be expected to reduce risk 
premiums built into project prices, as well 
as reducing the number of bankruptcies 
and insolvencies and lowering the risk of 
disruptions to employment and income for 
workers within the industry. 

Costs associated with administration and 
compliance for all parties in the supply 
chain (principals, head contractors and 
subcontractors) is a key trade-off.
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3. Evaluation Framework
3.1 Overview of cost benefit analysis 
(CBA)
The basis of a CBA is simple: for a given 
policy or investment proposal, it compares 
the total estimated costs to the community 
and economy with the total estimated 
benefits. As such, a CBA determines 
whether the benefits outweigh the costs, 
and if so, to what extent. 

CBAs are often undertaken to assess 
government and commercial decisions. 
The use of a cost benefit analysis (CBA) 
to assess regulatory proposals is an 
important tool in effective decision making. 
CBAs can also be used to evaluate policy 
decisions about taxation, investment 
projects and program spending.

The rationale for using a CBA as a decision-
making tool is strong, given that public 
funds come at a significant cost to the 
economy (through taxes collected by local, 
state, and Commonwealth governments). 
Therefore, understanding the benefits 
generated from a particular investment/
reform is of significant value.

3.2 The logic of CBA 
In undertaking a CBA, the total estimated 
benefits of a policy or investment are 
compared with the total estimated costs 
in a discounted cash flow (DCF) framework, 
to determine whether the benefits 
exceed the costs in present value terms. 
The net return (discounted benefits over 
discounted costs) is expressed in the form 
of a ratio, referred to as the benefit cost 
ratio (BCR).

A BCR greater than one indicates that net 
benefits related to the policy or investment 
are greater than net costs, suggesting value 
in undertaking the investment (or for every 
$1.00 of cost, a societal benefit greater 
than $1.00 is achieved). The reverse is true 
if the BCR is below one.  

A CBA provides a robust framework 
for analysing information in a logical 
and consistent manner. It can assist 
governments and private entities to 
determine if a policy or investment 
efficiently achieves a stated objective. 
This can assist decision-makers to optimise 
the level of funding allocated to an initiative, 
or to adjust the scope of the initiative to 
help deliver the highest net return.

3.3 Limitations of CBA
While the CBA methodology aims to 
quantify all potential costs and benefits, 
there are some components which may not 
be reliably quantified. This may be due to 
insufficient data or information, or because 
the transmission mechanisms are too 
nuanced to be appropriately encompassed 
by the economic appraisal. Hence, where 
applicable, these components have been 
excluded from quantitative analysis and 
instead the potential impacts have been 
discussed in qualitative terms. As such, the 
BCR should not be the sole tool used to 
support decision-making.
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4. CBA Approach
4.1 Summary of approach 
This CBA compares the incremental 
costs and benefits associated with the 
reform of security of payment regulation 
in Western Australia’s building and 
construction industry between a ‘base 
case’ and ‘project case’ scenario over 
a 11-year assessment period. Five key steps 
have been taken to prepare this CBA:

1. Scenario definition

2. Assessment period definition

3. Benefit specification and estimation

4. Cost specification and estimation

5. Discounted cash flow (DCF) modelling. 

These steps are discussed in more detail 
below.

4.2 Scenario definition 

4.2.1 Base case
4.2.1.1 Overview
The base case for the CBA is the current 
legislation for regulating security of 
payment in Western Australia’s building 
and construction industry. This is the 
Construction Contracts Act 2004 and the 
Construction Contracts Regulations 2004, 
which are colloquially referred to as the 
‘West Coast’ model. 

As discussed in section 2.3, the ‘West 
Coast’ model is characterised by a number 
of shortcomings which adversely affect 
industry operation. The base case is 
assumed to be the status quo. 

4.2.1.2 Cash flow constraints
Modelling the cash flow constraints faced 
by subcontractors and suppliers is a key 
component of the base case, given the 
security of payment issues discussed in 
Section 2.3. However, there is insufficient 
data to capture all circumstances faced by 
these operators. As such, the CBA seeks to 
model ‘typical’ cash flows. Cash flows are 
modelled using data for the total number 
and value of contracts in certain ‘value 
bands’, then disaggregating these totals 
into typical project payments (cash flows) 
based on assumed project characteristics. 

For example, typical cash flows for 
construction projects worth $1-5 million 
dollars are calculated by assuming 
that a typical project in this value band 
on average is worth $3 million, lasts 
6 months, involves 20 subcontractors and 
accrues 95% of the contract value to the 
subcontractors. Based on this, monthly 
project cash flows can be calculated in 
order to determine the impact of delays 
in the base case, and proposed reforms 
in the project case. Further details on 
assumptions used in this disaggregation 
process are discussed in Appendix B.

As described in Section 2.2.1, building and 
construction projects currently operate 
under a hierarchy of contracts. This chain 
involves cascading payment obligations 
in which the principal pays the head 
contractor, the head contractor then pays 
the subcontractor and the subcontractor 
pays sub-subcontractors and suppliers 
(Figure 4.1).
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Figure 4.1: Current state cash flow constraints

Head contractor may 
delay or avoid payment

Current state

Principal Head contractor

Subcontractor

Sub- subcontractor

Sub- sub- subcontractor

Unable to pay due to 
working capital shortfall

Unable to pay due to 
working capital shortfall

Delays in payments at any 
point in the contractual chain 

will impact the cash flow 
and working capital of those 

further down the chain

Legend Contract with payment made Contract, but delayed or no payment

Source: Queensland DPHW, Security of Payment: Discussion Paper, 2015

Based on the 2016/17 survey findings of 
ASBFEO (see Section 2.2.2) whereby 40% 
of survey respondents reported payment 
delays of more than 60 days, the analysis 
conservatively assumes that all project 
payments are delayed by 2 months on 
average. In the base case, delayed project 
payments are reflected by an outstanding 
sum in a receiving party’s interest-bearing 
overdraft account. An interest rate of 11% 
has been used to estimate interest costs 
incurred by subcontractors (see Section 
4.4.1 for details). A higher credit card rate 
is not used as it is assumed that most 
subcontractors do not finance working 
capital requirements through personal 
credit cards. However, it is recognised that 
traditional sources of finance are often not 
available for some contractors.

4.2.2 Project case 
4.2.2.1 Overview
The project case is the proposed reforms 
for the building and construction industry 
in Western Australia which have been 
identified in Section 2.5 of this report. 

The project case primarily differs from the 
base case in relation to security of payment 
as the impact of introducing a ‘deemed’ 
retention trust scheme is included in 
the project case. Under such a scheme, 
any party to a construction contract 
valued above $20,000 must withhold 
a portion of payment from its contractual 
counterpart for work that has been 
performed, or related goods or services 
that have been supplied. It will be deemed 
as a matter of law to hold such withheld 
funds as a trustee. 

4.2.2.2 Progress payments and payment 
schedules
As outlined in Section 2.5.1, the proposed 
reforms of the Bill comprise a number of 
measures which are expected to increase 
the timeliness and reliability of payments 
down the contractual chain.

In particular, Part 3 Division 1 of the Bill 
outlines the reforms relating to payment 
claims and schedules for progress 
payments. The implementation of 
these measures, supported by multiple 
other punitive and supportive reforms, 
strengthens the statutory right to receive 
monthly progress payments and creates an 
opportunity to take remedial action against 
untimely payment sooner. This results in 
increased timeliness of payment overall 
(Figure 4.2). 

19 Australian Small Business and Family Enterprise Ombudsman, Payment Times and Practices Inquiry, 2017

Progress 
claim
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Source: Queensland DPHW, Security of Payment: Discussion Paper, 2015

Figure 4.2: Proposed future state cash flow with progress payments and schedules

Progress payments and schedules 
increase timeliness of payments

Progress payments

Principal Head contractor

Subcontractor

Sub- subcontractor

Sub- sub- subcontractor

Progress payments and schedules 
increase timeliness of payments

Progress payments and schedules 
increase timeliness of payments

Legend Contract with payment made
Timely payment through progress 
payments and schedules

Progress 
claim

In line with the draft Bill, permissible 
contractual payment terms in the project 
case would be reformed from:

 • 42 calendar days to 20 business days 
for payments from principals to head 
contractors

 • 42 calendar days to 25 business days 
for head contractors to subcontractors 
and payments made further down the 
contractual chain.

The economic analysis assumes 100% 
compliance with the new legislation project 
case, reflected by elimination of the two-
month average delay in project payments 
in the base case and compliance with 
earlier contractual payment deadlines. 
New contractual payment deadlines will 
be supported by other legislation such 
as Part 2 Clause 14, which broadens the 
existing prohibition against ‘pay-when-
paid’/‘pay-if-paid’ clauses in construction 
contracts. Part 2, Clause 16 also establishes 
a statutory prohibition against unfair time 
bars.19 Other supportive reform measures 
to ensure timely payment and compliance 
to the new legislation are discussed in 
Section 4.4.

4.2.2.3 Operation of an RTF scheme
A RTF is a trust account into which the 
head contractor (or subcontractor) pays 
retention funds in order to quarantine 
these from operating cash flow (Figure 4.3). 
An RTF scheme ensures that a proportion 
of a subcontractor or sub-subcontractor’s 
contract value will be retained in trust as 
retention monies. This guarantees payment 
to the receiving party at the completion of 
the project.

19 A time bar is a clause or condition which limits the time within which certain contractual rights can be enforced. 
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Figure 4.3: Overview of Retention Trust Fund (RTF) operation

Retention Trust Fund

Principal Head contractor

Subcontractor 1

Sub- subcontractor 2

Sub- sub- subcontractor 4

Retention Trust Fund

Legend
Contract and 
progress payment

Retention money paid by head contractor 
or sub contractor into retention trust fund

Source: Queensland DPHW, Security of Payment: Discussion Paper, 2015

Sub- sub- subcontractor 3

Retention money payment to 
subcontractor or sub- subcontractor

4.3 Period of assessment
Analysis of the impact of the legislation is 
undertaken over a 10-year period from 
FY2022 to FY2031, with FY2021 reserved 
for implementation of the reform. In total, 
the CBA has an 11-year assessment period 
from FY2021 to FY2031, consisting of one 
year of implementation and 10 years of 
operation. This assessment period is also 
consistent with guidance published by the 
Department of the Prime Minister and 
Cabinet, which suggests that a period of 
10 years should be used for regulatory 
impact assessments for Commonwealth 
legislation in line with the Legislative 
Instruments Act 2003.20

4.4 Benefits
The benefits and costs in this CBA are 
quantified for residential building21, 
non-residential building22 and engineering 
projects23, which comprise the construction 
industry. 

Within each of these sub-sectors of the 
construction industry, benefits and costs 
are further quantified according to three 
recipient categories: government, head 
contractors and subcontractors. While in 
reality, several tiers of subcontractors 
may exist on large construction projects, 
for the purposes of simplifying the CBA, 
subcontractors are captured as a single 
tier.

The input data and assumptions utilised in 
the calculation of benefits are detailed in 
Appendices B and C.

Importantly, benefits have been calculated 
under the assumption of full compliance 
to the new legislation in the project case. 
This is a simplifying assumption given 
the challenges in accurately estimating 
the degree of compliance through time. 
However, this assumption is the subject of 
a sensitivity test in Appendix A.

20 Department of Prime Minister and Cabinet, User Guide to the Australian Government Guide to Regulatory Impact Analysis, March 2020
21 Includes high density living, houses, and medium density residential construction
22  Includes accommodation, aged care, education, entertainment and recreation, factory, health, offices, other commercial and industrial, other social and institutional, retail, 

transport and warehouses
23 Includes roads, bridges, railways, harbours, water, sewerage, electricity, telecommunications, pipelines, recreation, mining and heavy industry projects
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4.4.1 BENEFIT 1: Reduced costs in 
managing working capital
The most significant benefit from the 
proposed reforms is the improvement 
to the working capital positions of 
subcontractors in the WA building and 
construction sector. The incremental 
borrowing costs incurred by all contractors 
in the project case is used to measure the 
value of this benefit in the CBA.

This is measured by shifting progress 
payments between the base case and 
project case from the overdraft accounts of 
head contractors to the overdraft accounts 
of subcontractors. Estimates of the value of 
these payments are formulated based on 
the total number and value of construction 
contracts accruing to each participant (i.e. 
head contractors and subcontractors), 
as discussed in Section 4.2.1.2. These 
values are forecast on an annual basis 
over the CBA assessment period and 
were previously commissioned by DMIRS. 
Further detail on these forecasts are 
provided in Appendix B. 

The calculation of this benefit assumes 
that subcontractors no longer incur a 
two-month delay in receipt of progress 
payments from head contractors, in 
addition to earlier payments being made 
in accordance with the new contractual 
payment terms. The two-month 
improvement in payment time under the 
project case is based on data collected by 
ASBFEO surveying the delays in payment 
experienced by construction industry 
participants, outlined in Sections 2.2.2 and 
4.2.1.2, whereby:

 • 44% reported that on average their 
invoices remain unpaid more than 
30 days after the due date

 • 40% reported payment delays of more 
than 60 days

Assuming a 100% compliance rate with 
the new legislation in the project case, 
this two-month delay in payment is 
avoided and all payments are assumed 
to be made on time. Equally, the change 
in payment timeframes also means that 
head contractors lose the benefit of 
delaying payments to subcontractors by 
two-months, plus five additional business 
days according to the new contractual 
payment terms. The rate of compliance to 
the proposed reforms is sensitivity tested 
in Appendix A.

This benefit is quantified as the net of 
additional interest charges incurred by 
head contactors relative to the interest 
savings of subcontractors owing to faster 
payment. This net difference is a proxy for 
the working capital improvement expected 
to be enjoyed by subcontractors in the 
project case.

The value of these improvements to 
working capital are a function of the 
interest on overdraft accounts. It is 
assumed that the average funding cost 
faced by head contractors is approximately 
6.5% per annum.24 This borrowing rate 
is adopted as head contractors typically 
finance working capital needs through 
overdraft-like facilities rather than through 
fixed debt facilities, equity or some other 
hybrid security.

In contrast, the average financing cost 
for subcontractors is assumed to be 
11%. This borrowing rate also reflects the 
assumption that the working capital needs 
of subcontractors are funded via overdraft 
facilities.25 However, subcontractors 
typically pay a higher interest rate than 
established head contractors due to their 
higher credit risk profiles.26 This rate is in 
line with the current average rate applied 
to unsecured loans. The interest charge 
on head contractor and subcontractor 
overdraft accounts is also sensitivity tested 
in Appendix A.

4.4.2 BENEFIT 2: Savings in project 
procurement costs from reduced risk 
premium
Project procurement costs may also 
reduce over time as price premiums for 
counterparty risk decline over time across 
the sector in response to improved security 
of payment. Project principals could yield 
a benefit of $413.1m in present value terms 
over the 11-year assessment period if head 
and subcontractors immediately adjusted 
pricing in line with the reduced risk of 
delayed or non-payment. This benefit 
has been assessed outside of the CBA 
results in Section 5 due the uncertainty 
of its effect on the demand for and value 
of project contracts, and the subsequent 
impact on the other benefits and costs 
included in the economic analysis.

Little evidence is available on potential 
project cost reductions facilitated by a RTF 
scheme or progress payment. However, 
evidence from the implementation of 
Project Bank Accounts (PBAs) provide an 
approximation.27 In other jurisdictions, 
building and construction procurement 
costs have fallen by 1-2.5%1 as a result of 
the introduction of a PBA. Textura Europe 
surveyed UK subcontractors and identified 
that late payment risks led them to add 
4% to bid costs, while they would discount 
2.3% for early payment. Although this is 
a stated preference and not a revealed 
preference it is consistent with other 
research that suggests subcontractors add 
a 5-10% premium to quotes to compensate 
for the risk of non-payment. Similar to 
an RTF, a PBA reduces risk as a large 
proportion of funds are quarantined in a 
trust account.

24 Canstar, Business Overdrafts Commercially Secured, Accessed May 2020; Average of displayed rates
25 Canstar, Business Overdrafts Commercially Unsecured, Accessed May 2020; Average of displayed rates
26 Canstar, Business Overdrafts Commercially Unsecured, Accessed May 2020; Average of displayed rates
27  PBAs are similar to RTFs in that that they secure retention monies in a trust account; however, PBAs apply to a much broader range of contract payments such as progress 

payments throughout the duration of the project, whereas RTFs secure a much smaller proportion of contract monies to be transacted as retention monies upon project 
completion and the end of the defect liability period. 
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Logically any savings for the proposed 
reforms would be substantially less 
than under a PBA scheme, as the RTF 
scheme does not cover all payments and 
does not improve the speed of progress 
claim or retention payments. However, 
in conjunction with other supportive 
reforms, such as those encompassing 
stricter punitive measures for non-
compliance, it is assumed there will be 
some benefit to putting the RTF and 
progress payment protection measures in 
place for subcontractors, leading to lower 
counterparty risks and therefore lower 
project prices for project principals. A 0.5% 
reduction in project procurement costs are 
assumed as a result of the implementation 
of the RTF scheme. The cost saving is 
ramped up from 0.2% of total private 
contracts from legislation implementation 
in FY2022 to 0.3% in FY2023 and 0.5% 
thereafter, until the end of the assessment 
period in FY2031.

4.4.3 BENEFIT 3: Exclusion of 
contractors and individuals 
Amendments to the Building Services 
(Registration) Act 2011 (BSR) in the project 
case will provide the Western Australian 
Building Services Board with discretionary 
power to declare that a person is 
temporarily or permanently excluded from 
registration as a building service contractor 
if certain events of financial failure have 
occurred within a specific period of time. 
This power to exclude will apply in relation 
to corporations, as well as individuals 
and non-corporate bodies (for example, 
if an individual has experienced personal 
bankruptcy or has been an officer of a 
corporation that became insolvent).

The exclusion of certain contractors 
and individuals is expected to result 
in a reduction in business ‘phoenixing’ 
(see Section 2.3.5) and other illegal and 
unethical activity. In turn, the reforms 
are expected to yield a reduction in the 
number of legal/commercial disputes and 
associated resource demands. Individuals 
and organisations who are declared by the 
Building Services Board to be “prohibited 
contractors” will be banned from the 
industry either temporarily or permanently 
in more serious cases. The benefits of 
these reforms must be considered against 
the potential reduction in participation and 
competition within industry.

These benefits and costs are is difficult to 
quantify accurately and therefore excluded 
from the CBA.

4.4.4 BENEFIT 4: Requirement to pay 
an adjudication determination or 
a judgement debt
Amendments to the Building Services 
(Registration) Act 2011 (BSR) in the project 
case will make it a disciplinary matter for a 
registered building service contractor (e.g. 
a builder) who fails to pay an adjudication 
determination or a judgement debt, other 
than in circumstances where they are 
lawfully entitled to withhold payment.

A disciplinary matter can result in the 
registration of building service contractor 
being suspended for a period or cancelled 
outright - either of which would make 
it unlawful for such a party to continue 
performing work or take on new work of 
the type covered by that particular class of 
registration.

A key benefit arising from this is a 
substantial reduction in the incentive 
for head contractors to engage in illegal 
business activities, whilst strongly 
encouraging compliance with reforms 
related to progress payments and the RTF 
scheme.

Consequently, contractors further down 
the contractual chain have an increased 
incentive to pursue monies claimed, while 
also enjoying reduced cost to enforce 
an adjudication determination. Most 
importantly, these changes also work to 
reduce delays in payment and help stave-
off subsequent working capital constraints. 

These changes, like those relating to 
exclusion of contractors and individuals 
(see above) exact behaviour change in 
the industry by strengthening penalties 
for undesirable behaviour. These benefits 
and costs are also difficult to accurately 
quantify and are therefore excluded from 
the CBA.

4.4.5 Other qualitative benefits 
supported by changes to the Act
Other changes to the Act in the project 
case include bolstering the registration 
framework for building service providers 
and introducing fairer contracting 
practices. This includes creating a statutory 
right of substitution in respect of withheld 
amounts, re-aligning what is colloquially 
referred to as the ‘mining exclusion’ with 
laws in the East Coast, and giving the 
Building Commissioner the power to 
prepare and publish suggested standard 
form contracts for industry use.

While not quantified in the CBA, these 
additional measures are expected 
to support the administration and 
enforcement of the proposed reforms. 
In particular, the changes may lead to a 
reduction in legal and commercial disputes 
and an associated reduction in resource 
demands. 

Subcontractors may see a reduction in the 
number of disputes relating to uncertainty 
of payment, in addition to reduced costs 
associated with enforcing an adjudication 
determination through the courts. 

The workforce and economy more broadly 
may accrue benefits from reduced 
bankruptcies and lower risk of disruptions 
to employment and income for workers. 
Potential costs arising from these other 
measures include ongoing administration 
and compliance, and potentially lower 
participation and competition within the 
construction industry.
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4.5 Costs
The nature of costs in the CBA are split 
according to impacts by stakeholders, 
namely costs to government, head 
contractors and subcontractors. 
Two sources of cost are estimated: 

 • ongoing administration/compliance 
of legislation

 • reduced benefits from securing retention 
monies in a trust account.

4.5.1 COST 1: Ongoing administration/
compliance of legislation
4.5.1.1 Government
Government, in particular the Department 
of Mines, Industry Regulation and 
Safety (DMIRS), will incur an ongoing 
administration cost reflecting the 
staffing requirements to implement 
and administer the Bill. This cost largely 
relates to administering the excluded 
individuals/excluded companies scheme 
and conducting investigations and 
prosecutions.

While this cost is associated with 
administering the Bill in its entirety, it has 
been assumed for the purposes of the CBA 
that the annual cost is distributed evenly 
across residential building, non-residential 
and engineering project contracts, 
equivalent to $483.3k per annum in each. 

Given that costs are also associated with 
the implementation of and preparation for 
the Bill, outlays commence in FY2021 in the 
project case, in advance of the Bill taking 
effect in FY2022.

4.5.1.2 Head contractors
Head contractors are expected to incur 
a cost from ongoing administration and 
compliance with the new legislation in the 
project case. This is associated with the 
administration of both progress payments 
and RTFs. For RTFs, these costs reflect 
the labour requirement of establishing, 
updating and closing a discrete project 
retentions trust ledger for a given project. 
Labour is also required to administrate 
progress payments and schedules.

4.5.1.3 Subcontractors
Subcontractors are also expected to 
incur an additional cost associated with 
administering and lodging progress 
payment claims in the project case. While 
each subcontractor spends substantially 
fewer labour hours administrating progress 
payments than head contractors (who also 
have to administer RTFs), the total cost of 
administration and compliance is higher 
for subcontractors due to the much larger 
number of subcontractors relative to head 
contractors (see Table 5.1).

4.5.2 COST 2: Reduced benefits from 
securing retention monies in Trust 
Account
4.5.2.1 Head contractors
Head contractors are expected to 
experience reduced benefits in the 
project case due to the need to lock 
retention monies away in a trust account. 
This represents an opportunity cost for 
head contractors relative to the base case.

In the base case, head contractors are 
able to hold retention monies owed to 
subcontractors in overdraft bank accounts, 
avoiding a 6.5% per annum interest rate 
charge which would have accrued on 
that sum outstanding. Conversely, in the 
project case, RTF legislation dictates that 
retention monies must be stored in a trust 
account. Hence, head contractors are 
assumed to earn a substantially smaller 
interest rate on the retention monies owed. 
In the project case, it is assumed that a 
trust account earns an interest rate of 
only 1.6% per annum.28 Further details on 
the assumptions and parameters utilised 
in calculating this cost are detailed in 
Appendix A.

4.5.3 Discounted cash flow modelling
After determining the incremental change 
in costs and benefits between the base 
case and project case, discounted cash flow 
modelling (DCF) modelling is undertaken 
to estimate the present values of future 
costs and benefits. The discounting of 
future costs and benefits to derive present 
values reflects the time value of money and 
uncertainty of future cash flows. The BCR 
is calculated by dividing the total present 
value of benefits by the total present value 
of costs.

28 Canstar, Average business term deposit rates; Accessed May 2020
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5. Economic Analysis
5.1 Summary of Economic Analysis
A summary of the CBA results, split by 
component of the construction industry 
and stakeholder category, are presented 
in Table 5.1. 

The results indicate a BCR of 2.0 and 
Net Present Value (NPV) of $363.9m over 
the 11-year evaluation. This suggests 
that for every $1.00 of cost incurred in 
implementing the reforms, a benefit of 
$2.00 is yielded. 

Notably, this net benefit is contained to 
the expected reduced costs relating to 
management of working capital among 
subcontractors. Other benefits and 
costs will be relevant but have not been 
quantified.

Table 5.1: Summary of CBA outcomes, 2020-21 $m dollars, present value terms*

Source: Deloitte; Note: Present values are calculated using a 7% discount rate over 10 years

Net benefits are expected to be positive 
for each of the three sub-sectors of the 
construction industry, with the residential 
building, non-residential building 
and engineering components of the 
construction industry each accruing 
a BCR of 2.1, 1.7 and 2.3 respectively.

However, most quantified net benefits 
are predicted to accrue to subcontractors 
involved in the engineering construction 
sector, with over 60% of the total NPV 
accruing to this sub-sector. 

The non-residential building sector is 
expected to accrue net benefits worth 
around $108m in present value terms, 
while the residential building sector is 
predicted to accrue net benefits of just 
under $37m in present value terms.

CBA COMPONENT
Building 
Residential

Building 
Non-Residential

Engineering Total

Total benefits $70.3 $252.9 $394.3 $717.5 

Reduced costs in working capital allowance $70.3 $252.9 $394.3 $717.5 

Government -- -- -- -- 

Head contractors ($101.6) ($365.3) ($569.5) ($1,036.4)

Subcontractors $171.9 $618.2 $963.8 $1,753.8 

Total costs ($33.7) ($145.1) ($174.9) ($353.6)

Cost of ongoing administration/compliance ($21.8) ($103.2) ($110.0) ($235.0)

Government ($3.9) ($3.9) ($3.9) ($11.6)

Head contractors ($3.6) ($41.3) ($32.2) ($77.2)

Subcontractors ($14.3) ($58.0) ($74.0) ($146.2)

Reduced benefits from securing 
retention monies in trust account

($11.9) ($41.9) ($64.8) ($118.6)

Government -- -- -- -- 

Head contractors ($11.9) ($41.9) ($64.8) ($118.6)

Subcontractors -- -- -- -- 

Net Present Value (NPV) $36.7 $107.8 $219.4 $363.9 

Benefit Cost Ratio (BCR) 2.1 1.7 2.3 2.0 
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By stakeholder, Figure 5.1 indicates 
that most net benefits accrue to 
subcontractors, with over $1,600m in 
present value terms. This is in line with the 
desired outcomes of the reforms and the 
restructuring of transactional behaviour 
and incentives across the supply chain.

In particular, $1,753.8 of subcontractor 
benefits (in present value terms) accrue 
as a result of reduced costs in working 
capital allowance due to subcontractors 
experiencing increased timeliness 
of payment in the project case, and 
subsequently lower interest charges on 
outstanding overdraft amounts. 

Benefits enjoyed by this group are offset 
by a $146.2m cost (in present value terms) 
related to the ongoing administration and 
compliance with the new reforms.

Figure 5.1: Net impact on different stakeholder groups, 2020-21 $m dollars, present value terms

$363.9m

-$11.6m

Source: Deloitte

$-1,500m
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Net Benefit to Society Government Head contractors Subcontractors

However, Figure 5.1 confirms that head 
contractors are expected to accrue a 
net disbenefit of approximately $1,200m 
in present value terms. The largest 
component of this disbenefit relates to 
the requirement for timely payment in the 
project case, which has a negative working 
capital impact to this group estimated at 
$1,036.4m in present value terms.

In addition, head contractors are also 
expected to endure a $77.2m increase 
in costs from the ongoing administration/
compliance (in present value terms), due to 
the the increased burden associated with 
the administration of the RTF and progress 
payment schemes. A $118.6m disbenefit (in 
present value terms) is incurred from the 
requirement to store retention monies in a 
trust account in the project case. 

The State Government is expected to incur 
a cost of $11.6m in present value terms 
across the assessment period. This is 
due to the ongoing administration of the 
legislation, and largely reflects the cost to 
DMIRS of implementing and administrating 
the Bill. This cost is driven by administering 
the excluded individuals/excluded 
companies scheme, discussed in Section 
4.4.3, and conducting investigations and 
prosecutions.
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Scope and limitations of our work
Scope
We have been engaged to provide 
modelling and financing advisory services 
to assist in the modelling and analysis of 
proposed security of payment reforms for 
Western Australia. We have not provided 
legal advice regarding any aspect of the 
proposed reforms. Our services do not 
include the provision of advice regarding 
taxation or accounting issues. 

Limitations
As is usual with work, our analysis has been 
restricted by the time and information 
available. In particular, we have made a 
number of assumptions in our report 
which, where possible, are based on 
information provided by the Department, 
publicly available research reports or 
other information, or our own professional 
judgement. We have set out significant 
assumptions and the rationale behind 
these in our report. If these assumptions 
were to change, the analysis and 
conclusions in this report may be different. 

General use restrictions
This report is prepared for our client, 
Department of Mines, Industry Regulation 
and Safety (DMIRS) for the purpose of 
assisting DMIRS progress the Building 
and Construction Industry (Security of 
Payment) Bill. This report is not intended to 
and should not be used or relied upon for 
any other purpose and we accept no duty 
of care to any other person or entity. You 
should not refer to or use our name or the 
advice for any other purpose. 
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All three cases yield a BCR of 2.0, as the costs and benefits scale uniformly with changes in the discount rate. However, the NPV adjusts 
with changes to the discount rate, being larger in the low case relative to the central case, and vice versa for the high case. A lower discount 
rate accentuates the working capital benefit to subcontractors and disbenefit to head contractors, with the reverse being true for a higher 
discount rate.

Appendix A Sensitivity Tests
A.1. Sensitivity Tests

A.1.1. Discount rate
A sensitivity test for the discount rate applied to discount the future cash flow of costs and benefits is shown in Table 5.2, with the 
following sensitivities applied:

 • Low case: 4% 

 • Central case: 7% 

 • High case: 10% 

CBA COMPONENT Low case (4%) Central case (7%) High case (10%)

Total benefits $828.4 $717.5 $627.8 

Reduced costs in working capital allowance $828.4 $717.5 $627.8 

Government -- -- -- 

Head contractors ($1,196.6) ($1,036.4) ($906.8)

Subcontractors $2,025.0 $1,753.8 $1,534.6 

Total costs ($408.1) ($353.6) ($309.6)

Cost of ongoing administration/compliance ($271.1) ($235.0) ($205.9)

Government ($13.2) ($11.6) ($10.4)

Head contractors ($89.1) ($77.2) ($67.5)

Subcontractors ($168.8) ($146.2) ($128.0)

Reduced benefits from securing 
retention monies in trust account

($136.9) ($118.6) ($103.8)

Government -- -- -- 

Head contractors ($136.9) ($118.6) ($103.8)

Subcontractors -- -- -- 

Net Present Value (NPV) $420.3 $363.9 $318.2 

Benefit Cost Ratio (BCR) 2.0 2.0 2.0 

Table 5.2: Summary of CBA outcomes, 2020-21 $m dollars, present value terms*

Source: Deloitte; Note: Present values are calculated using a 7% discount rate
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CBA COMPONENT Low case (A) Low case (B) Central case

Total benefits $586.7 $652.1 $717.5 

Reduced costs in working capital allowance $586.7 $652.1 $717.5 

Government -- -- -- 

Head contractors ($847.5) ($941.9) ($1,036.4)

Subcontractors $1,434.2 $1,594.0 $1,753.8 

Total costs ($353.6) ($353.6) ($353.6)

Cost of ongoing administration/compliance ($235.0) ($235.0) ($235.0)

Government ($11.6) ($11.6) ($11.6)

Head contractors ($77.2) ($77.2) ($77.2)

Subcontractors ($146.2) ($146.2) ($146.2)

Reduced benefits from securing 
retention monies in Trust Account

($118.6) ($118.6) ($118.6)

Government -- -- -- 

Head contractors ($118.6) ($118.6) ($118.6)

Subcontractors -- -- -- 

Net Present Value (NPV) $233.1 $298.5 $363.9 

Benefit Cost Ratio (BCR) 1.7 1.8 2.0 

Table 5.3: Summary of CBA outcomes, 2020-21 $m dollars, present value terms*

Source: Deloitte; Note: Present values are calculated using the discount rate prescribed for each scenario

A.1.2. Compliance with progress payment deadlines
Our CBA assumes that in the base case, head contractors withhold progress payments for an average of 2 months longer than the 
required timeframe. In the project case, our central case assumes 100% compliance with the new progress payment deadline and hence 
the complete avoidance of this 2-month delay, with all progress payments being made on time.

This sensitivity tests the assumption that of 100% compliance with the proposed legislation and hence that all payments will be made on 
time. Table 5.3 shows the results of the Central case (100% compliance) alongside two sensitivity tests whereby the payment is still delayed 
to some degree:

 • Low case (A): Progress payments delayed by 12 days in the project case

 • Low case (B): Progress payments delayed by 6 days in the project case

 • Central case: No delay in progress payments

The sensitivity tests illustrate that the CBA results are sensitive to the delay in payment, and that any continued delay in progress 
payments in the project case will negatively impact the BCR. It is worth noting that 100% compliance with the new legislation will 
be supported by a number of other reforms including punitive measures such as fines and temporary or permanent exclusion of 
contractors/individuals. This is likely to create incentives for compliance and is expected to shape transactional behaviour over time.
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Table 5.4: Summary of CBA outcomes, 2020-21 $m dollars, present value terms*

Source: Deloitte; Note: Present values are calculated using a 7% discount rate

A.1.3. Overdraft account interest rate costs
A sensitivity test for the interest rate charged on overdraft accounts holding progress payment monies is shown in Table 5.4, with the 
following sensitivities applied:

 • Low case:

 – Head contractor overdraft rate (secured): 3.8% p.a.

 – Subcontractor overdraft rate (unsecured): 6.5% p.a.

 • Central case:

 – Head contractor overdraft rate (secured): 6.5% p.a.

 – Subcontractor overdraft rate (unsecured): 11.0% p.a.

 • High case:

 – Head contractor overdraft rate (secured): 8.5% p.a.

 – Subcontractor overdraft rate (unsecured): 13.0% p.a.

Table 5.4 demonstrates that changes in the overdraft interest rate for head and subcontractors have a substantial impact on the BCR. 
This is in line with the fact that the primary benefit, reduced costs in working capital allowance, are driven by the differential in overdraft 
interest charge to subcontractors and head contractors in the base case and project case respectively. Specifically, the narrower 
the interest rate differential between head and subcontractors, the smaller the net benefit. Should overdraft interest rates converge 
to the same rate for head and subcontractors, the reforms in the project case would yield a BCR below 1, with benefits failing to offset 
the increased costs of administration and compliance and reduced benefit to head contractors from securing retention monies in 
a trust account. However the non-quantified benefits would largely be unchanged.

CBA COMPONENT Low case Central case High case

Total benefits $430.5 $717.5 $717.5 

Reduced costs in working capital allowance $430.5 $717.5 $717.5 

Government -- -- -- 

Head contractors ($605.9) ($1,036.4) ($1,355.2)

Subcontractors $1,036.4 $1,753.8 $2,072.7 

Total costs ($288.3) ($353.6) ($402.0)

Cost of ongoing administration/compliance ($235.0) ($235.0) ($235.0)

Government ($11.6) ($11.6) ($11.6)

Head contractors ($77.2) ($77.2) ($77.2)

Subcontractors ($146.2) ($146.2) ($146.2)

Reduced benefits from securing 
retention monies in trust account

($53.2) ($118.6) ($167.0)

Government -- -- -- 

Head contractors ($53.2) ($118.6) ($167.0)

Subcontractors -- -- -- 

Net Present Value (NPV) $142.2 $363.9 $315.4 

Benefit Cost Ratio (BCR) 1.5 2.0 1.8 
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Appendix B Key assumptions
B.1. Key Assumptions
The CBA model contains various assumptions that drive the derivation of costs and benefits but are detached from the calculation of any 
single item of benefit or cost. These include: 

Assumption Value Source

Economic assumptions

Discount rate 7%
Deloitte Assumption (rate generally used for government 
policy and investment DCF analysis)

General assumptions

Share of contract value

Head contractor 5% Deloitte report for Qld DHPW (2016)

Subcontractor 95% Deloitte report for Qld DHPW (2016)

Contract terms

Defect liability period 12 months DMIRS internal workings

Projects below $1 Million

Project duration 6 months Deloitte assumption

Number of subcontractors 5 Deloitte assumption

Projects between $1-5 Million

Project duration 6 months Deloitte report for Qld DHPW (2016)

Number of subcontractors 20 Deloitte report for Qld DHPW (2016) 

Projects between $5-20 Million

Project duration 12 months Deloitte report for Qld DHPW (2016) 

Number of subcontractors 40 Deloitte report for Qld DHPW (2016) 

Projects over $20 Million

Project duration 24 months Deloitte report for Qld DHPW (2016) 

Number of subcontractors 100 Deloitte report for Qld DHPW (2016) 

Benefit assumptions

Reduced working capital allowance

Financing cost for head contractors 6.5% Canstar, Overdraft interest rate on secured loan

Financing cost for subcontractors 11% Canstar, Overdraft interest rate on unsecured loan

Project procurement cost savings

Reduction in project costs 0.5% Deloitte assumption

Benefit realisation timeframe 3 years Deloitte assumption

Reduction in project costs year 1 0.2% Deloitte assumption

Reduction in project costs year 2 0.3% Deloitte assumption
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Assumption Value Source

Reduction in project costs year 3 0.5% Deloitte assumption

Progress Payment

Progress payment proportion 95% Inverse of retention proportion

Length of delay in payment 2 months ASBFEO survey, details in report

Retention Payment

Retention payment proportion 
(project completion)

5% DMIRS internal workings/Fiocco Report (p48)

Retention payment proportion (defect liability 
period ending)

2.5% DMIRS internal workings/Fiocco Report (p48)

Interest rate of trust account 1.6% Canstar Business Term deposit rates (12 months)

Cost assumptions

General Assumptions

Hourly wage – construction industry 
contracts administrator

$57.34/hr Payscale, Construction Manager salary, Accessed June 2020

Government - Aggregated

Cost of ongoing administration/compliance $1,450,000 p.a. DMIRS

Head contractor – Administration of progress payments and schedules

Approval and review of progress payments 
and schedules

2hrs/project/month DMIRS

Head contractor – Administration of RTF

Estimate of additional time required to 
establish project retentions trust ledger

4 hours DMIRS

Estimate of additional time required to update 
project retentions ledger each payment cycle

1hr/project DMIRS

Frequency of payment cycles 30 days DMIRS

Estimate of additional time required to project 
retentions ledged at the end of a project

6 hours DMIRS

Head contractor - Total fees associated with administering the RTF

Projects less than $1m $917/project As above (DMIRS)

Projects $1-5m $917/project As above (DMIRS)

Projects $5-20m $1,261/project As above (DMIRS)

Projects $20m+ $1,950/project As above (DMIRS)

Subcontractor

Transactional activities for the operation 
of the trust account

0.5hrs/project/month Deloitte assumption
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B.2. Transmission mechanism table
The various clauses of reform contained within the Bill were analysed for their breadth and depth of impact on specific components of the 
contractual chain. These transmission mechanisms are described in the below table:

Transmission mechanism Bill reference Description

Changes to payment terms

Changes to payment terms Part 3, clause 20

Statutory payment terms in the case of a progress payment to 
be made by a principal to a head contractor will be 20 business 
days vs the current 42 days and 25 business days in the case of 
a progress payment by a head contractor to a subcontractor. 

Changes to payment terms Part 3, clause 23
Subcontractors having a statuary right to receive monthly 
progress payments. 

Changes to payment terms Part 3, clause 28
Subcontractors being notified of what they are going to be paid 
in response to their payment claims at an early date so they can 
better decide how to proceed. 

Changes to payment terms Part 3, clause 34
Placing restrictions on the arguments that contractors will be able to 
raise.

Retention Trust Fund

Retention Trust Fund Part 3, clause 57

Imposing an obligation on parties which hold retention money or 
performance security under the terms of a construction contract to 
serve their contractual counterpart with a notice of intent to have 
recourse to that retention money or performance security. 

Exclusion of contractors and individuals

Exclusion of contractors and 
individuals

Part 7, clause 130
Amendments to the BSR Act to give the BSB greater powers to 
exclude, temporarily or permanently, parties with a history of financial 
failure from being registered as building service contractors. 

Amending the BSR to include building services debt

Amending the BSR to include 
building services debt

Part 7, clause 129
Amend the BSR Act to introduce a new disciplinary matter for failing 
to pay an adjudication determination or undisputed judgement debt, 
where an appeal has not been lodged. 

Other changes to the Act

Other changes to the Act Part 3, clause 59 Creation of a statutory right of substitution.

Other changes to the Act Part 2, clause 13 
Building commissioner to have the power to prepare and publish 
simple form construction contracts.

Other changes to the Act Part 1, clause 7 

Removal of the mining exclusion as it relates to “fabricating or 
assembling items of plant used for extracting or processing oil, 
natural gas or any derivate of natural gas, or any bearing or other 
substance. 
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Appendix C Key inputs
C.1. Input Data utilised 
The CBA has utilised the following data sources:

 • Australian Bureau of Statistics (ABS) Cat. 8731.0, Building Approvals, WA; Table 64 and 73

 • BIS Oxford Economics, Residential Building projects forecast, FY2010 – FY2023 (WA)

 • BIS Oxford Economics, Non-residential Building projects forecast, FY2010 – FY2023 (WA)

 • BIS Oxford Economics, Engineering project forecast, FY2010 – FY2023 (WA)

 • Australian Insolvency Statistics (Statistical Report, Australian Securities and Investments Commission, 2017); Series 3.2 – 
Tables 3.2.2.4, 3.2.2.2 

 • Department of Mines, Industry Regulation and Safety (DMIRS), internal workings and assumptions for Retention Trust Funds (RTFs)

 • Department of Mines, Industry Regulation and Safety (DMIRS), internal workings and assumptions for Subcontractor Retentions 

 • CANSTAR, Business overdraft rates, Western Australia; Accessed May 2020 

 • CANSTAR, Business Term deposit rates, Western Australia; Accessed May 2020

 • Australian Securities and Investments Commission, Australian Insolvency Statistics; Statistical Report Series 3.2, 2009/10-2018/19

C.2. Key reference materials
The production of the report has made reference to the following materials:

 • Construction Contracts Act 2004 (WA) (CCA)

 • Building Services (Registration) Regulations 2011 (WA) (BSR Regulations)

 • Building Services (Registration) Act 2011 (WA) (BSR Act)

 • Building Services (Complaint Resolution and Administration) Act 2011 (WA) (BSCRA Act)

 • Building Act 2011 (WA) (Building Act)

 • Building Registration Act 1939 (WA) (BR Act)

 • Building and Construction Industry (Security of Payment) Bill 2020

 • Murray AM, John; Review of Security of Payment Laws, Building Trust and Harmony, December 2017

 • Fiocco, John; Final Report to the Minister for Commerce: Security of payment Reform in the WA Building and Construction Industry; 
October 2018

 • Highways England, Implementation of Project Bank Accounts across Highways England, June 2015

 • Deloitte Australia, Analysis of security of payment reform for the building and construction industry, Prepared for the Queensland 
Department of Housing and Public Works (DHPW), 8 November 2016

 • Department of Prime Minister and Cabinet, User Guide to the Australian Government Guide to Regulatory Impact Analysis, March 2020

 • Qld Department of Housing and Public Works, Security of Payment: Discussion paper, December 2015
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Notes
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